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GEORGE  F.  HOOPER  v.  WELLS,  FARGO  &  CO. 

Common  CAiBznta  and  FoswAXDmaa. —  The  liabilities  of  common  carrlen  and 
forwarderf.  Independent  of  any  express  stipulation  in  the  contract,  an 
entirely  diifereAt 

IjIABxlitt  ov  CoMMOir  Carbibbs.— The  common  carrier  who  undertakes  to 
carry  goods  for  hire  is  an  Insurer  of  the  property  Intrusted  to  him,  and  la 
legally  responsible  for  acts  against  which  he  cannot  provide,  from  what- 
ever cause  arising ;  the  acts  of  God  and  the  public  enemy  alone  excepted. 

X/14BILITT  OF  FOBWABDBBS. —  Forwarders  .are  not  insurers,  but  they  are  re- 
sponsible for  all  Injuries  to  property,  while  in  their  charge,  resulting  from 
negligence  or  misfeasance  of  themselves,  their  agents  or  employes. 

Bbstbictionb  on  Common  Law  Liability  of  Common  Cabbibb. —  Restric- 
tions upon  the  common  law  liability  of  a  common  carrier,  for  his  benefit. 
Inserted  in  a  receipt  drawn  up  by  himself  and  signed  by  him  alone,  for 
goods  intrusted  to  him  for  transportation,  are  to  be  construed  most  stron|;ly 
against  the  common  carrier. 

iCBSTBiCTiNo  Claubi  IN  COMMON  Cabbibb's  Rbcbift. —  If  B  commou  carrier, 
who  undertakes  to  transport  goods,  for  hire,  from  one  place  to  another, 
"  and  dellTer  to  address,"  Inserts  a  clause  in  a  receipt  signed  by  him  alone, 
and  given  to  the  person  Intrusting  him  with  the  goods,  stating  that  the 
carrier  is  "  not  to  be  responsible  except  as  forwarder,"  this  restrictive  clause 
does  not  exempt  the  carrier  from  liability  for  loss  of  the  goods,  occasioned 
by  the  carelessness  or  negligence  of  the  employes  on  a  steamboat  owned  and 

nil 
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controlled  by  other  parties  than  the  carrier,  bnt  ordinarily  used  by  him,  in 
his  bnsiness  of  carrier,  as  a  means  of  conyeyance.  The  managers  and  em- 
ployes of  the  steamboat  are,  in  legal  contemplation,  for  the  pan>oses  of  the 
transportation  of  such  goods,  the  managers  and  employes  of  the  carrier. 

CoNSTSUCTiON  OF  COMMON  Gabbiib'b  Rbcbipt. —  A  receipt  signed  by  a  com- 
mon carrier  for  goods  intrusted  to  him  for  transportation  for  hire,  which 
restricts  his  liability,  will  not  be  construed  as  exempting  him  from  liability 
for  loss  occasioned  by  negligence  in  the  agencies  he  employs,  unless  the 
intention  to  thus  exonerate  him  is  expressed  in  the  instrument  in  plain  and 
unequiTOcal  terms. 

Amendment  of  Complaint  ArrBB  VEaDiCT. —  Under  our  Practice  Act  a  com- 
plaint cannot  be  amended  in  this  Court  so  as  to  make  It  correspond  with 
the  verdict.  The  District  Court,  in  a  proper  case,  before  Judgment,  may 
direct  the  complaint  to  be  so  amended. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  did  not  ask  judgment  for  or  allege  the  dam- 
ages at  a  sufficient  amount  to  include  intexest  on  the  value  of 
the  bullion. 

The  verdict  of  the  jury  included  interest. 

The  other  facts  are  stated  in  the  opinion  of  the  Comrt 

Dehs  Lake,  and  A.  Camphell,  for  Appellants. 

If  the  defendants  are  to  be  deemed  common  carriers,  then, 
by  the  agre(»ment  under  which  the  treasure  was  received  in 
this  case,  their  responsibilities  and  duties  were  limited  to  those 
of  forwarders  only. 

The  term  "forwarder,"  or  "forwarding  merchant,"  has  a 
well  defined  and  ascertained  meaning.  A  forwarder  of  mer- 
chandise, or  forwarding  merchant,  is  one  whose  business  is  to 
receive  and  send  forward  goods  to  their  place  of  destination 
by  the  usual  modes  of  public  transportation.  His  character  is 
that  of  a  depositary  for  hire  in  storing,  and  that  of  an  agent 
in  forwarding  the  goods.  (Edwards  on  Bail.  298 ;  Roberts  ▼. 
Turner,  12  John.  233.) 

A  forwarder  of  merchandise  is  discharged  from  liability  on 
showing  that  he  used  ordinary  diligence  and  prudence  in  send- 
ing on  the  property  by  responsible  persons  engaged  in  the 
carrying  business.     (Edwards  on  Bail.   294;  Angell  on  Car. 
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§  76,  p.  81;  Story  on  Bail.  §  444;  2  Kent,  691-2;  Plait  v. 
Hibbard,  1  Cow.  497;  Broim  v.  Dmnison,  2  Wend.  693; 
Ackley  v.  Kellogg,  8  Cow.  223;  Roberts  v.  Tum&r,  12  Jrfrn. 
233.) 

Delos  Lake,  and  John  H.  Saunders,  alao  for  Appellants. 

All  the  cases  agree  that  a  receipt,  delivered  and  received  under 
like  circumstances,  is  a  contract.  (See  Parsons  v.  Monteath, 
13  Barb.  353;  Dorr  v.  N.  J.  Steam  Nov.  Co.  1  Ker.  485; 
Moore  v.  Evans,  14  Barb.  624;  Wells  v.  The  Steam  Nav.  Co. 
2  Comst  204;  Same  case,  4  Selden,  376;  Holford  v.  Adams, 
2  Duer,  480.) 

In  each  of  these  cases,  the  contract  was  a  receipt  or  a 
"permit"  signed  only  by  the  carrier;  and  in  each  case  the 
document  was  held  to  be  a  valid  and  binding  agreement. 
In  the  case  of  Dorr  v.  New  Jersey  Steam  Nav.  Co.  (supra)  the 
Court  say :  "  The  exception  to  the  common  law  liability  being 
made  in  the  bill  of  lading  and  delivered  to  the  agent  of  the 
plaintiff,  must  be  deemed  to  have  been  agreed  upon  by  the 
parties." 

Did  the  contract,  by  its  terms,  discharge  the  defendants  from 
all  liability  for  loss  caused  or  occasioned  solely  by  the  neg- 
ligence of  those  in  charge  and  having  the  management  of  the 
tug  boat  ?  The  language  of  the  contract  is :  "  It  is  further 
agreed,  and  is  part  of  the  consideration  of  this  contract,  that 
Wells,  Fargo  &  Co.  are  not  to  be  responsible,  except  as  for- 
warders, nor  for  any  loss,  or  damages  arising  from  the  dangers 
of  railroad,  ocean,  or  river  navigation,  fire,  etc."  The  respon- 
dent's counsel  contend  that  the  word  "  forwarders,"  as  "  used 
in  the  contract  should  be  construed  to  mean,  not  technical 
^forwarders,  but  such  forwardens  as  expressmen  are." 

The  contract,  and  every  clause  of  it,  must  be  presumed  to 
have  some  meaning.  Like  all  other  agreements,  it  must  be 
construed  in  the  light  of  existing  facts  and  circumstances  at 
the  time  it  was  made.  Interpreted  by  such  existing  facts  and 
circumstances,  then  what  did  the  parties  mean  by  their  con- 
tract?   What  are  the  facts? 
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The  defendants  are  a  company  engaged  in  the  regular  busi- 
ness of  an  express  company,  in  receiving,  forwarding,  carry- 
ing, and  delivering,  by  sea  or  by  land,  treasure,  goods,  and 
packages,  for  hire,  in  care  of  their  own  messengers,  in  vessels, 
conveyances,  steamers,  boats,  and  vehicles,  owned  by  others, 
and  ordinarily  used  by  the  public  at  large  as  the  common  and 
public  mode  of  transportation  and  conveyance.  They  have  no 
interest  in,  or  control  over,  these  public  vehicles,  nor  any  voice 
in  their  management,  nor  control  over  the  actions  of  those 
having  their  management.  In  case  of  negligence  the  most 
apparent,  threatening  disaster  the  most  fearful,  they  are  as 
powerless  to  prevent  as  any  other  stranger;  and  yet,  in  their 
character  of  common  carriers,  they  are  liable  for  all  injuries 
to  property  which  they  have  undertaken  to  transport,  result- 
ing from  the  negligence  or  unskilfulness  of  those  who  are 
employed  in  the  navigation  of  steamers,  boats,  or  vessels,  or  in 
the  running  of  railroad  cars  or  public  stage  coaches.  This 
both  parties  well  knew,  and  they  also  knew  that  accidents 
frequently  occur,  resulting  from  carelessness  of  engineers,  and 
others  engaged  in  navigating  steamboats  on  ocean  and  river. 
In  the  light  of  all  these  facts,  the  defendants  say,  "We  will 
take  charge  of  your  treasure,  and  will  guard  it  on  its  passage, 
but  inasmuch  as  we  are  compelled  to  use  agencies,  over  which 
we  have  no  control,  we  will  only  undertake  to  exercise  proper 
care  and  prudence  in  the  selection  of  the  proper  public  vehicle, 
and  we  will  not  be  responsible  for  the  acts  of  the  agents,  nor 
accidents  to  the  agencies,  over  which  we  not  only  have  not, 
but  are  not  permitted  to  have,  any  control."  The  words 
selected  to  express  this  meaning  are  apt  and  proper. 

The  term  ^^ forwarder"  has  a  well  defined  and  ascertained 
meaning.  A  forwarder  of  merchandise  is  one  whose  business 
it  is  to  receive  and  send  forward  goods  to  their  place  of  desti- 
nation by  the  usual  modes  of  public  transportation.  And  he 
is  ditJcharged  from  liability  on  showing  that  he  used  ordinary 
diligence  and  prudence  in  sending  on  the  property  by  respon- 
sible persons  engaged  in  the  carrying  business. 

The  defendants  agreed  "  to  forward  and  deliver  to  address," 
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and  "  not  to  be  liable  except  as  forwarders."  Their  agreement 
to  forward  did  not  oblige  them  to  transport  this  bullion  in  their 
own  vehicles^  or  in  vehicles  over  which  they  exercised  control. 
It  was  no  breach  of  contract  on  their  part  to  employ  the  ordi- 
nary public  conveyances,  such  as  the  Ada  Hancock. 

Supposing  the  Ada  Hancock,  then,  to  have  been,  to  all 
appearance,  a  safe  and  proper  vehicle^  the  defendants  were  in 
the  course  of  fulfilling  their  contract  "  to  forward  '^  when  the 
explosion  took  place,  and  the  bullion  was  lost  through  the  fault 
of  the  engineer.  They  agreed  "to  forward,"  and  they  pro- 
ceeded to  do  so. 

If  "to  forward"  in  the  contract  is  to  be  read  "to  carry," 
and  "forwarders"  to  be  changed  into  "carriers,"  the  defend- 
ants must  fail,  for  they  admit  that  if  their  ccmtract  makes  tlicin 
common  carriers,  they  are  liable  in  this  action. 

If  the  contiact  of  the  defendants,  properly  interpreted,  does 
not  make  them  liable  as  carriers,  there  was  nothing  in  the  ser- 
vice they  rendered  in  respect  to  this  bullion  to  fix  that  char- 
acter upon  them.  They  dispatched  it  en  route  to  the  i)laee  of 
its  destination  on  board  a  steam  tug,  a  public  vehicle,  over 
which  they  had  no  control,  and  in  which  they  had  no  interc^st, 
taking  the  additional  precaution  of  sending  a  messenger  to 
accompany  it  in  its  transit.  This  is  the  service  of  a  forwarder, 
and  not  of  a  conmion  carrier;  and  any  one  doing  business 
simply  and  exclusively  under  the  denomination  of  a  forwarder 
would  not  have  been  liable  under  the  circumstances  of  this 
case.     {Roberts  v.  Turner,  12  Johnson,  232.) 

Whatever  is  the  true  interpretation  of  this  contract,  it  may 
be  well  to  bear  in  mind  that  the  loss  of  the  bullion  has  in  no 
respect  affected  its  signification.  What  did  its  language  fairly 
import  at  the  time  it  was  entered  into,  in  view  of  the  facts  of 
this  case?  The  statement  sets  forth  that  the  defendants  in 
transacting  their  business,  employed  vehicles  owned  by  others, 
and  used  by  the  public  at  large.  Of  course  this  was  known 
to  the  plaintiff,  and  he  knew  therefore  that  this  bullion  must 
necessarily  be  subjected  in  its  transit  to  operations  and  agen- 
cies over  which  the  defendants  had  no  control.     He  knew 
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that  the  defendants  had  no  more  authority  oyer  the  Ada  Han- 
cock or  the  steamer  Senator  than  be  had  himself.  When  with 
these  facts  before  him  he  delivers  his  bullion  to  the  defendants, 
and  they  agree  to  '' forward  to  San  Francisoo,  and  deliver  to 
address,"  stipulating  "not  to  be  liable  except  as  forwarders,*' 
the  meaning  of  the  contract  seems  too  clear  for  dispute,  unless 
we  examine  its  terms  under  the  influence  of  the  preconceived 
idea  that  the  defendants  were  carriers  in  spite  of  their  con- 
tract, and  could  not  be  liable  in  any  other  capacity. 

H.  &  C.  McAllister,  for  Respondent. 

Express  companies  are  common  carriers.  This  proposition 
is  fully  sustained  by  the  following  authorities:  HcLslam  v. 
Adams  Express  Co.,  6  Bosworth,  241,  242,  244;  Place  v. 
Union  Express  Comptmy,  2  Hilton,  19,  25,  26 ;  RusseU  v.  Liv- 
ingston, 10  Barb.  Sup.  Ct.  R.  346,  352-366 ;  Read  v.  Spauld- 
ing,  5  Bosworth,  395,  404;  MercamJtile  Mutual  Insurance  Co. 
V.  Chase,  1  E.  D.  Smith,  116,  121-125 ;  Baldwin  v.  American 
Express  Co.,  23  Illinois,  198 ;  Stadhecker  v.  Combs,  9  Richard- 
son, 193,  199,  200;  Redfield  on  Railways,  240,  241 ;  Adams  & 
Co.  V.  Blankenstein,  2  Cal.  413,  418 ;  Hayes  v.  Wells,  Fargo 
&  Co.,  23  Cal.  185. 

Whether  common  carriers  use  their  ovim  vessels  or  those  of 
others  in  no  way  varies  or  modifies  their  responsibility. 
{Wilcox  V.  PamUee,  3  Sandf.  610;  Fairchild  v.  Slocum,  19 
Wend.  332 ;  Place  v.  Union  Express  Co.,  2  Hilton,  26 ;  Kren- 
der  V.  Wolcoti,  1  Hilton,  223 ;  Russell  v.  Livingston,  19  Barb. 
352.) 

If  the  receipt  of  the  defendants  be  considered  a  contract, 
binding  upon  plaintiff,  and  otherwise  yalid  and  operative,  still, 
the  exceptions  and  restrictions  therein  contained  must  be  con- 
strued strictly  and  fortius  contra  proferentem. 

It  is  a  familiar  maxim  of  the  law  that  verba  chartarum  for- 
iius  accipiwniur  contra  proferemium. 

They  who  choose  the  words,  frame  the  language,  draft  the 
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instrument^  and  execute  it,  i)ught  rather  to  be  held  to  a  strict 
interpretation  of  the  paper  than  he  who  merely  accepts  it. 

This  rule  of  construction  is  especiaUy  applicable  to  deeds, 
poll,  or  other  instruments  of  unilateral  execution.  Wheu 
there  is  an  indenture,  the  reason  of  the  rule  becomes  less  ob- 
Tious ;  but  even  in  such  case,  words  of  exception-  or  reservation 
are  regarded  as  the  language  of  the  party  in  whose  favor  the 
exception  or  reservation  is  made.  If  a  deed  may  inure  to  sev- 
eral different  purposes,  he  to  whom  it  is  made  may  elect  in 
which  way  to  take  it.  So,  it  has  been  held,  that  if  an  instru- 
ment may  be  either  a  bill,  or  a  promissory  note,  the  holder  may 
elect  which  to  consider  it 

Mvam  V.  Baker,  2  Starkie's  K  P.  C.  256  (3  Eng.  Common 
Law,  339)  SyUaims:  "A  carrier  who  gives  two  notices, 
limiting  his  responsibility,  is  bound  l)y  that  which  is  least 
beneficial  to  himself."  (Barney  v.  Prentiss,  4  Har.  &  Johns. 
317;  BecJcman  v.  Shouse,  5  Rawle,  179;  Eagle  v.  White,  6 
Whart  605.) 

The  word  "forwarders,"  as  used  in  the  receipt,  should  be 
construed  to  mean  not  technical  forwarders,  but  such  forwarders 
as  expressmen  are. 

The  counsel  of  defendants  lay  great  stress  upon  that  clause 
of  the  receipt  which  reads  "  thai  Wells,  Fargo  &  Co.  are  not 
to  be  held  responsible  except  as  forwarders ;''  in  fact,  it  is  their 
sole  reliance.  They  admitted,  on  the  oral  argument,  that  they 
could  mjake  no  claim  for  exemption  under  those  additional 
words,  to  wit:  "  nor  any  loss  or  damage  arising  from  the  dan- 
gers of  railroad,  ocean,  or  river  navigation,  fire,  etc/^ 

The  position  of  the  defendants,  as  we  understand  it,  is  that 
by  using  in  the  receipt  the  language,  ''  Wells,  Fargo  £  Co.  are 
Tiot  to  be  responsible,  except  as  forwarders,"  they  became  forth- 
with relieved  from  all  the  responsibilities  of  a  common  carrier, 
the  entire  nature  of  their  vocation  became  changed,  and  their 
whole  duty  was  reduced  to  shipping  the  packages  and  treasure 
intrusted  to  them  by  the  ordinary  channels  of  conveyance. 
That  then  their  obligation  ended,  and  their  service  was  com- 
pleted.    No  matter  what  the  subsequent  fate  of  the  goods; 
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no  matter  how  gross  the  negligenoe,  how  criminal  the  fraud  by 
which  they  were  lost  in  process  of  transportation,  there  was  no 
liability  on  the  part  of  thq  express  company. 

The  gross  injustice  of  any  such  construction  is  obvious.. 
Its  mere  statement  shocks  the  legal  as  well  as  the  moral  sense- 
Express  companies  are  not  employed  for  any  such  pretended 
purpose.  They  are  paid,  not  in  order  to  commit  to  others  for 
transportation  the  thing  bailed  to  themselves,  but  that  they^ 
may  carry  and  deliver  it.  They  receive  a  higher  freight  than 
ordinary  bailees,  because  they  profess  to  exercise  a  closer  cus- 
tody of,  a  more  special  supervision  over  the  goods  intrusted  to 
them  than  does  the  ordinary  carrier. 

The  packages  bailed  to  them  are  generally  of  small  bulk,, 
but  of  great  value;  they  remain  during  the  entire  transporta- 
tion in  the  personal  charge  of  the  express  messenger,  and  their 
delivery  is  made,  not  at  the  wharf  or  warehouse,  as  in  the 
case  of  ordinary  goods,  but  specially  by  the  express  employe  at 
the  office  or  residence  of  the  consignee. 

So  far  from  merely  forwarding  the  goods,  merely  delivering 
or  shipping  them  by  the  usual  channels  of  conveyance,  their 
custody  b^ins  before  that  of  the  ordinary  carrier,  (for  express 
packages  are  taken  in  charge,  not  at  the  stage  or  steamer,  but 
at  the  express  office,)  is  conducted  throughout  the  journey  more 
specially  and  carefully,  and  continues  after  the  duties  of  the 
ordinary  carrier  have  ceased. 

In  the  present  case,  was  the  contract  merely  to  forward  the 
treasure?  The  receipt  reads,  "Received  of  Geo,  F,  Hooper^ 
dust  and  hullion  package,  value  ten  thousand  seven  hundred  and 
fifty^five  dollars^  address,  Oeo.  F,  Hooper,  which  we  agree  to 
forward  to  San  Francisco,  wnd  deliver  to  address," 

The  word  "  forward  "  is  used  in  the  sense  of  traaisport,  and 
the  whole  contract  in  its  language,  in  ita  effect,  in  its  compen- 
sation, in  all  its  elements,  is  utterly  dissimilar  to  that  of  a 
technical  forwarder.     To  particularize : 

1.  The  defendants  were  to  receive  the  whole  of  the  considera- 
tion of  carriage  and  delivery,  to  wit:  eighty  dollars  and  sixty- 
five  cents. 
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2.  Freight  was  charged  by  the  defendants  for  the  whole 
route. 

3.  The  treasure  was  never  delivered  to  the  officers  or  em- 
ployes of  the  steam  tug. 

4.  The  package  remained  in  the  exclusive  custody  of  the 
express  messenger,  the  servant  of  the  defendants,  and  was  so 
at  the  time  of  the  loss. 

6.  The  package  was  in  the  treasury  box  of  the  defendants 
during  the  transportation  and  at  the  time  of  the  loss,  and  this 
treasure  box  was  in  the  special  charge  of  the  express  mes- 
senger. 

6.  No  freight  was  paid  the  steam  tug  for  the  carriage  of  the 
treasure;  no  contract  was  made  with  the  steam  tug  for  its 
transportation;  no  notice  of  its  existence  on  board  was  given 
to  the  officers  or  employes  of  the  steam  tug;  its  presence 
brought  neither  recompense  nor  responsibility  to  the  steam 
tug. 

7.  Suppose,  instead  of  travelling  by  the  steam  tug,  the 
messenger  had  hired  a  row  boat  to  put  him  on  board  the  Sen- 
ator, and  the  treasure  had  been  lost  from  the  row  boat,  would 
the  owner  of  the  boat  have  been  the  carrier,  and  the  defend- 
ants mere  forwarders  ? 

8.  The  party  who  carries  is,  in  the  eye  of  the  law,  tho 
party  who  has  the  profits  of  carrying.  Of  necessity,  all  others 
acting  in  the  transportation  must  be  agents  of  him  who  has 
the  benefit.  Shall  a  party  have  all  the  profits  of  an  enterprise, 
and  then  evade  all  its  responsibilities  ? 

9.  Who  did  undertake  to  carry  this  treasure?  Some  one 
did.  Was  it  the  defendants,  who  distinctly  contracted  to  for- 
ward and  deliver  it,  or  was  it  the  steam  tug,  whose  officers  and 
employes  had  no  control  over  it,  and  did  not  even  know  of  its 
existence  on  board?  (Stadhecker  v.  Combs,  9  Kichardson, 
199,  200;  Reed  v.  Spaulding,  5  Bosworth,  396;  Mercantile 
Ins.  Co.  V.  Chase,  1  E.  D.  Smith,  121;  Blossom  v.  Orvfjin,  3 
Keman,  671 ;  Sweet  v.  Barney,  24  Barb.  533.) 

As  to  technical  forwarders,  their  vocation,  compensation, 
and  liabilities,  vide  AngeU  on  Carriers,  Sec.  75. 
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Clearly,  the  business  of  defendants  is  not  that  of  techmcal 
forwarders.  Upon  general  principles,  by  numerous  adjudica- 
tions, by  the  judgment  of  this  very  Court,  they  are  common 
carriers.  Neither  did  they  temporarily  assume,  or  contract  for 
a  different  character  in  this  particular  transaction.  They 
received  the  bullion  of  plaintiff,  and  agreed  to  transport  and 
deliver  same,  in  the  ordinary  course  of  their  business,  and 
under  their  usual  printed  form  of  receipt.  They  agreed  in  the 
first  part  of  that  paper  to  assume  all  the  duties  of  a  common 
carrier  as  to  the  gold  dust,  ''  to  forward  and  deliver "  it ;  and 
here,  the  word  forward  is  manifestly  used  in  the  sense  of  carry, 
or  transport. 

Upon  the  very  threshold  of  their  contract,  therefore,  they 
disclaim  all  character  as  technical  forwarders;  and  yet,  we  are 
told,  that  in  the  latter  part  of  the  same  contract,  they  declare 
themselves  such.  Why  should  the  second  use  of  the  word 
forward  (that  is, /orw;ar(fers)  have  a  different  meaning  from  that 
which  it  must  bear  when  first  used?  If  the  verb  forward  i3 
used  to  signify  to  carry  and  transport  as  an  express  company ^ 
why  should  not  the  noun,  forwarder,  in  the  same  paper,  be 
taken  in  the  same  sense ;  that  is,  not  to  he  responsible  except  as 
express  carriers  and  transporters? 

Shall  the  word  forward  when  first  used,  be  taken  according 
to  its  natural  meaning,  and  then  immediately  thereafter  a  tech- 
nical signification  to  be  ascribed  to  the  word  forwarders? 

Shall  this  be  the  construction,  in  view  of  the  rule  that  words 
are  to  be  taken  in  their  plain  and  popular  sense?  (4  East, 
135;  3  Kern.  574.) 

By  the  Court,  Sawybb,  J. 

This  is  an  action  to  recover  the  sum  of  ten  thousand  seven 
hundred  and  fifty-five  dollars,  the  value  of  a  package  of  gold 
bullion  delivered  to  defendants,  at  Los  Angeles,  to  be  trans- 
ported to  San  Francisco,  and  which  was  lost  in  consequence 
of  the  explosion  of  the  boiler  of  the  steam  tug,  "Ada  Han- 
cock," while  being  transported  in  charge  of  defendants'  mes- 
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senger  from  the  shore,  at  San  Pedro,  to  the  anchorage  of  the 
steamer,  "  Senator." 

The  plaintiff,  to  maintain  the  action  on  his  part,  proved  that 
"  the  defendants  were,  and  are  a  company  engaged  in  the  pub- 
lic express  business;  that  is  to  say,  in  receiving,  forwarding, 
carrying  and  delivering,  by  sea  or  by  land,  for  any  one  who 
employs  them,  treasure,  goods  and  packages  for  hire  from  place 
to  place  within  and  without  this  State,  in  care  of  their  own 
messengers,  in  vessels,  and  conveyances,  and  steamers,  and 
boats,  and  vehicles,  owned  by  others,  and  ordinarily  used  by 
the  public  at  large,  as  the  common  and  public  mode  of  trans- 
portation and  conveyance. 

"  That  said  defendants  had  an  agency  and  an  agent  at  Los 
Angeles  for  the  purposes  of  their  said  public  express  business ; 
their  principal  office  and  agency  for  the  State  of  California 
being  at  San  Francisco. 

"  That  the  usual  modes  of  public  conveyance  and  trans- 
portation between  Los  Angeles  and  San  Francisco  were,  at  the 
time  hereinafter  mentioned,  and  for  a  long  time  prior  thereto, 
by  a  line  of  stage  coaches  the  whole  way,  and  also  by  stage 
coach  from  Los  Angeles  to  San  Pedro,  and  from  San  Pedro  to 
San  Francisco  by  a  steamer  called  the  ^  Senator ; '  that  an  agent 
of  the  defendant  always  travelled  on  said  steamer,  *  Senator,' 
between  San  Francisco  and  San  Pedro,  who,  on  arriving  at 
San  Pedro,  proceeded  to  Los  Angeles  by  stage  coach,  and  there 
received  from  the  Los  Angeles  agent  all  express  matter  that 
had  been  left  there  to  be  forwarded,  carried  and  delivered, 
returned  with  such  express  matter  to  San  Pedro  in  time  for 
the  steamer,  *  Senator's '  return  voyage,  placed  and  shipped  the 
express  matter  on  board  of  such  steamer,  and  returned  on  the 
steamer  with  the  express  matter  in  his  charge  to  San  Fran- 
cisco, where  it  was  in  the  first  instance  delivered  at  the  gen- 
eral agency,  and  then  delivered  by  such  agency  to  the  con- 
signees or  owners. 

"  That  it  was  usual  and  customary  for  the  steamer,  '  Senator,' 
and  all  other  coast  steamers,  on  arriving  at  or  approaching 
San  Pedro,  to  anchor  some  three  miles  from  shore,  there  not 


22  HooPEK  V.  Weli^,  Fi^JBGO  &  Co.  [Sup.  Ct 

Opinion  of  the  Court 

being  sufficient  depth  of  water  to  enable  such  vessels  to 
approach  the  shore.  That  the  usual  means  and  mode  of  trans- 
porting goods  and  passengers  between  the  shore  and  steamer 
was  by  steam  tug  and  lighters. 

"  That  one  of  such  usual  and  ordinary  means  was  by  a  steam 
tug  boat  of  about  forty-two  (42)  tons  burden,  called,  the  '  Ada 
Hancock;'  that  is,  it  was  usual  and  customary  for  the  defend- 
ants' messenger  to  go  from  the  shore  to  the  steamer  with  the 
express  treasure  in  charge  on  said  tug  boat,  the  heavier  express 
freight  being  usually  transported  on  lighters.  That  the  express 
company  was  charged  by  the  steamer  the  usual  price  for  the 
passage  of  the  express  messenger  and  freight  for  all  express 
goods,  except  treasure,  which  was  carried  in  an  iron  box  called 
the  treasure-box,  and  was  kept  in  the  special  charge  of  the 
messenger  while  on  board  the  steamer,  and  no  charge  made  by 
the  steamer  for  its  transportation. 

"  That  as  to  any  and  all  treasure  transported  by  defendants 
upon  said  steam  tug,  ^  Ada  Hancock,'  or  upon  said  steamer, 
'  Senator,'  no  bill  of  lading  was  ever  given,  and  no  written 
contract  of  affreightment  was  ever  made  therefor,  neither  was 
any  note  or  memorandum  in  writing  of  the  true  character  or 
value  thereof  ever  given  by  the  defendants,  or  by  their  agents 
or  servants,  to  the  master,  or  officers,  or  fegent,  or  owner  of 
said  steam  tug,  or  said  steamer,  ^  Senator.'  That  no  freight 
was  ever  paid  by  or  charged  against  defendants  or  their  agents 
for  treasure  laden  by  them  on  board  said  steam  tug  to  or  from 
said  steamer,  ^  Senator.'  That  the  defendants  used  the  usual 
means  of  public  transportation  in  conducting  their  business, 
which  was  notorious,  and  known  to  the  plaintiff  at  the  time  here- 
inafter stated. 

"  That  on  the  21st  day  of  April,  1863,  the  plaintiff  deliv- 
ered at  the  City  of  Los  Angeles,  California,  to  the  agent  of  the 
defendants  at  Los  Ange.v^s,  a  package  of  gold  bullion  of  the 
value  of  ten  thousand  seven  hundred  and  fifty-five  dollars, 
($10,755)  to  be  transported  to  San  Francisco  in  consideration 
of  the  sum  of  eighty  dollars  and  sixty-five  cents,  then  and  there 
agreed  to  be  paid  to  defendants  by  plaintiff,  and  on  such  deliv- 
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ery  received  and  accepted  from  said  agent  a  paper,  partly 
printed  and  partly  written,  of  which  the  following  is  a  copy, 
the  portion  thereof  italicised  being  written,  and  the  portion 
thereof  not  italicised  being  printed,  namely : 

"'WELLS,  FARGO  &  CO.'S  EXPRESS. 
"  *  Wells,  Fargo  &  Co., 
" '  Express, 
"  *  Los  Angeles. 
^  *  Value,  $10,755.  April  21,  1863. 

"  *  Received  of  Oeorge  F.  Hooper,  dust  <md  hvllion.  Package, 
value  ten  thousand  seven  hundred  and  fifty-five  dollars. 

"  'Address,  Geo.  F.  Hooper,  which  we  agree  to  forward  to 
San  Francisco,  and  deliver  to  address. 

"  '  In  no  event  to  be  liable  beyond  our  route  as  herein 
receipted.  It  is  further  agreed,  and  is  part  of  the  considera- 
tion of  this  contract,  that  Wells,  Fargo  &  Co.  are  not  to  be 
responsible  except  as  forwarders,  nor  for  any  loss  or  damage 
arising  from  the  dangers  of  railroad,  ocean  or  river  navigation, 
fire,  etc.,  unless  specially  insured  by  them,  and  so  specified  on 
this  receipt    For  the  proprietors, 

"  '  P.  BANNING,  Agent. 
^  *  Charges  Col.,  $80  65.  Per  Sanford.' 

"  Said  package  of  gold  bullion  of  the  value  of  ten  thousand 
seven  hundred  and  fifty-five  dollars  has  never  been  delivered 
by  defendants  to  plaintiff,  or  to  his  address." 

Defendants*  agent,  at  Los  Angeles,  delivered  said  bullion  to 
one  Ritchie,  the  messenger,  or  traveling  agent  of  defendants 
between  Los  Angeles  and  San  Francisco,  who  took  charge  of 
the  same  and  transported  it  to  San  Pedro  by  public  stage 
-coach.  For  the  purpose  of  placing  said  bullion  and  other 
treasure  on  board  the  steamer,  "  Senator,"  which  then  lay  at 
anchor,  as  usual,  off  the  shore,  for  transportation  to  San  Fran- 
cisco, said  Ritchie  placed  it  on  board  the  steam  tug,  "Ada 
Hancock,"  himself  accompanying  the  bullion  and  having  it  in 
•charge.     Soon  after,  said  steam  tug  having  on  board  said  bul* 
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lion,  said  Eitchie  and  several  other  passengers  for  San  Fran* 
ciscO;  started  from  the  wharf  for  the  purpose  of  placing  said 
passengers,  bullion,  etc.,  on  board  said  steamer,  ^^  Senator."' 
Before  reaching  the  anchorage  of  the  "  Senator,"  the  boiler 
of  said  steam  tug  exploded,  whereby  the  said  Ritchie  and 
several  other  passengers  were  killed,  and  said  bullion  lost* 
There  was  evidence  tending  to  prove,  that  the  explosion  was. 
caused  by  the  carelessness  of  the  engineer,  and  other  o£Scers 
of  the  said  steam  tug.  -Defendants  had  no  interest  in  said 
steam  tug,  and  no  control  over  her  management  or  naviga- 
tion. The  agents  of  defendants  at  Los  Angeles  had  no  author- 
ity to  insure  said  bullion.  The  plaintiff  had  no  option  as  to 
insuring,  or  not  insuring  the  same  with  defendants  at  Los 
Angeles.  Insurance  could  only  be  effected  thereon  with  said 
defendants  at  their  office  in  San  Francisco. 

The  Court  gave  the  jury  the  following  instructions: 

"  First  —  That  if  defendant  be  an  express  company,  pub- 
licly engaged  in  transporting  freight  from  one  place  to  another, 
for  hire,  they  are  common  carriers,  and  subject  to  all  the 
responsibilities  of  common  carriers,  except  so  far  as  they  have 
modified  them  by  agreement. 

"  Second  —  That  the  mere  fact  that  an  express  company  use 
their  own  vessels  and  steamers,  or  the  vessels  or  steamers  of 
others,  in  no  way  affects  their  liabilities  as  comjnon  carriers. 

"  Third  —  That  if  Wells,  Fargo  &  Co.  shipped  the  treasure 
in  question  on  board  the  steamer,  ^Ada  Hancock,'  and  there 
was  an  explosion  of  said  steamer,  by  which  the  treasure  was 
lost,  and  that  explosion  was  occasioned  by  the  negligence  of 
the  parties  in  charge  of  the  'Ada  Hancock,'  then.  Wells,  Fargo 
&  Co.  are  liable  for  the  value  of  said  treasure. 

"Fourth — An  express  company  which  is  in  the  habit  of 
carrying,  for  hire,  packages  containing  coin,  dust  and  other 
articles  of  value,  from  one  place  to  another,  is  a  common  carrier. 

"Fifth  —  Express  companies   which   carry  packages   over 
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routes  where  they  employ  other  vehicles  or  means  of  convey- 
ance than  their  own,  are  common  carriers. 

"Sixth  —  They  may,  however,  by  contract,  limit  their  liabil- 
ity as  common  carriers,  and  if  you  find  by  the  evidence  that 
the  defendants  in  this  case  did  so  limit  their  liability  to  the 
plaintiff,  then  the  Court  charges  you  that  such  limit  of  re- 
sponsibility must  govern;  but  that  does  not  relieve  defendants 
fi'om  ordinary  care  in  the  discharge  of  their  duties. 

"  Seventh  —  The  special  agreement  received  in  evidence  can- 
not exempt  defendants  from  accountability  for  losses  occasioned 
by  a  defect  in  the  vehicle  or  mode  of  conveyance  used  to  effect 
the  transportation. 

"Eighth  —  If  you  find,  from  the  evidence,  that  defendants 
undertook  to  forward  the  gold  dust  in  question  from  Los 
Angeles,  and  deliver  the  same  to  plaintiff,  at  San  Francisco, 
under  a  special  agreement  limiting  the  liability,  defendants 
must  be  deemed  to  have  undertaken  the  same  degree  of  re- 
sponsibility as  that  which  attached  to  a  private  person,  and 
were,  therefore,  boimd  to  use  ordinary  care  in  the  custody  of 
the  gold  dust,  and  its  delivery,  and  to  provide  proper  means  of 

conveyance  for  its  transportation. 

*  *  *.«  «  «  «  * 

"Tenth  —  Should  you  find  that  the  defendants  shipped  the 
treasure  on  board  the  steamer  Ada  Hancock,  and  there  was  an 
explosion  of  said  steamer  by  which  the  treasure  was  lost,  and 
that  the  explosion  was  occasioned  by  the  negligence  of  the 
persons  in  charge  of  her,  then  defendants  are  liable  for  the 
value  of  the  said  treasure,  by  reason  that  they  are  responsible 
for  injuries  caused  by  the  negligence  of  the  agencies  they  em- 
ploy in  fulfilling  the  obligations  of  their  undertaking." 

The  Court  also  refused  the  following  instruction  asked  on  the 
part  of  defendants,  to  which  refusal  defendants  excepted: 

"  That  if  the  defendants,  by  their  agents,  selected  the  steam 
tug  Ada  Hancock  for  transportation  of  the  treasure  from  the 
wharf  to  the  Senator,  and  the  jury  find  that  at  the  time  of 
such  selection  and  of  placing  the  treasure  on  board,  the  said 


26  HooPEE  v.  Wells,  Faego  &  Co.         [Sup.  Ct. 


opinion  of  the  Court. 


tug  was  suflScient  for  the  purpose  of  such  contemplated  trana- 
portation,  then  that  the  defendants  are  not  responsible  if  the 
treasure  was  lost  by  any  subsequent  carelessness  of  the  officers 
of  the  boat." 

It  is  admitted  by  appellants^  counsel  that  defendants,  as  to 
the  transportation  of  said  bullion,  were  acting  in  the  capacity 
of  common  carriers;  and  such  was  imdoubtedly  their  legal 
relation  to  said  bullion  at  the  time  of  its  loss.  It  is  further 
admitted — and  this  proposition  also  admits  of  little  doubt  — 
that  defendants,  under  the  law  applicable  to  common  carriers, 
fire  liable  for  its  loss,  unless  such  liability  is  restricted  by  the 
express  stipulations  of  the  contract  between  the  parties  for  the 
conveyance  of  said  bullion. 

It  is  insisted,  however,  on  the  part  of  defendants,  that  the 
contract  contains  express  stipulations  which  exonerate  them 
from  all  liability  for  the  loss  under  the  circumstances  disclosed 
by  the  record;  while  on  the  part  of  plaintiff,  this  proposition 
is  controverted.  If  mistaken  on  this  point,  it  is  further  claimed 
by  the  plaintiff,  that  any  stipulation  in  a  contract  which  pur- 
ports to  exonerate  a  common  carrier  from  loss  resulting  from 
the  carelessness,  negligence  or  misfeasance  of  the  carrier,  or 
of  his  servants  or  agents,  is  contrary  to  the  policy  of  the  law 
and  void.  It  is  not  pretended  —  and  it  could  not  with  any 
show  of  reason  be  pretended  —  that  the  loss  in  question  is 
within  the  meaning  of  the  last  clause  of  the  receipt  set  out  in 
the  record  relating  to  the  dangers  of  navigation,  etc.  The  clause 
relied  on  by  defendants  to  relieve  themselves  from  responsibility 
is  as  follows:  "It  is  further  agreed,  and  it  is  a  part  of  the 
consideration  of  this  contract,  that  Wells,  Fargo  &  Co.  are  not 
to  be  responsible  except  as  forwarders." 

The  liabilities  of  common  carriers  and  forwarders,  inde- 
pendent of  any  express  stipulation  in  the  contract,  are  entirely 
different.  "The  conmion  carrier  who  undertakes  to  carry 
goods  for  hire,  is  bound  to  deliver  them  at  all  events,  unless 
injured  or  destroyed  by  the  act  of  God,  or  the  king's  enemies." 
(Edwards  on  Bail.,  295.)  "A  common  carrier  is  regarded  by 
lie  law  as  an  insurer  of  the  property  intrusted  to  him;  or  in 
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other  words,  he  is  legally  responsible  for  acts  against  which 
he  could  not  provide,  from  whatever  cause  arising,  the  acts  of 
God  and  the  public  enemy  only  excepted."  (Angell  on  Car- 
riers, Sec  67.)  There  are  many  accidents  against  which  com- 
mon carriers  cannot  protect  themselves  by  the  exercise  of  the 
utmost  care  and  skill  on  the  part  of  themselves  and  their  em- 
ployes, for  the  result  of  which  they  are  nevertheless  responsible. 
(Ed.  on  Bail,  454,  et  seq.,  and  Angell  on  Carriers,  Chap.  11, 
and  cases  cited.)  But  the  liability  of  "forwarders,"  is  like 
that  of  warehousemen  and  common  agents,  and  is  governed 
by  the  general  rule  applicable  to  other  bailees  for  hire  not 
subject  to  extraordinary  liabilities.  They  are  responsible  for 
ordinary  care,  skill  and  diligence  —  that  is,  such  care  and  dili- 
gence as  prudent  men  in  similar  circunustances  usually  exer^ 
cise  in  the  management  of  their  own  business.  (Story  on  Bail., 
Sec.  444.)  They  are  not,  it  is  true,  insurers  like  common 
carriers,  but  they  are  responsible  for  all  injuries  to  property 
while  in  their  charge  resulting  from  negligence,  or  misfeasance 
of  themselves,  their  agents  or  employes.  In  view  of  these 
principles  governing  the  liabilities  of  "carriers"  and  "for- 
warders," what  is  the  effect  of  the  disputed  clause  in  the  con- 
tract under  consideration  upon  the  rights  of  the  parties,  plain- 
tiflF  and  defendants  ?  What  is  the  extent  of  the  restriction  upon 
the  common  law  liabilities  of  the  defendants?  The  language 
must  be  taken  most  strongly  against  the  defendants.  (Edwards 
on  Bailments,  492.)  The  instrument  is  executed  by  them 
alone.  It  was  drawn  up  with  care,  in  language  selected  by 
themselves,  the  blank  form  having  been  printed  in  advance 
ready  to  be  presented  to  all  persons  offering  property  for  trans- 
portation by  their  express.  The  restrictions  were  for  their 
benefit  The  owners  of  packages  sent  by  express  rarely  exam- 
ine with  care,  or  indeed  have  an  opportunity  to  critically  con- 
sider, the  term3  of  the  receipt  presented  to  them ;  and  general 
terms,  under  such  circumstances,  are  apt  to  mislead.  These 
are  some  of  the  reasons  for  the  rule  given  in  the  books.  In 
construing  a  covenant  in  a  charter  party,  Mr.  Just?cf  Curtis 
said:      "The  rule  of  construction  as  to  exceptions  is,  that 
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they  are  to  be  taken  most  strongly  against  the  party  for  whoso 
benefit  they  are  introduced.  ♦  ♦  ♦  These  words  of  excep- 
tion being  introduced  by  the  covenanter  for  his  own  benefit,  if 
they  are  capable  of  bearing  a  more  or  less  extended  meanings 
the  rule  requires  that  meaning  to  be  allowed  to  them  which  ia 
least  beneficial  to  the  covenanter."  (Aiery  v.  Merrill,  2  Cur- 
tis, 11.)  And  Mr.  Chief  Justice  Gibson,  in  Atwood  v.  Relir 
ance  Transportation  Company,  9  Watts,  88,  in  relation  to  a 
restriction  in  a  contract  by  a  carrier,  said :  "  Though  it  is  per- 
haps too  late  to  say  that  a  carrier  may  not  accept  his  charge 
in  special  terms,  it  is  not  too  late  to  say  that  the  policy  which 
dictated  the  rule  of  the  common  law  requires  that  exceptions 
to  it  be  strictly  interpreted,  and  that  it  is  his  duty  to  bring  his 
case  strictly  within  them."  And  such  is  the  well  settled  rule 
of  construction  in  such  cases. 

The  contract  of  defendants  is  not  merely  to  forward  the 
bullion,  but  to  "forward  to  San  Francisco  and  deliver  to 
address."  They  are  not  merely  to  start  it  upon  the  way  by 
some  suitable  conveyance,  but  are  to  see  that  it  reaches  its 
destination,  and  are  to  "deliver  to  address."  They  were  un- 
doubtedly common  carriers,  and  not  forwarders  in  the  technical 
sense  of  the  term.  But  there  was  an  evident  intention  on  the 
part  of  defendants  to  restrict  their  liability,  and,  although  they 
were  acting  in  the  capacity  of  carriers,  they  stipulated  that 
they  were  "not  to  be  responsible  except  as  forwarders."  As 
we  construe  this  clause,  it  does  not  mean  that  defendants  would 
start  the  package  upon  the  way  by  some  suitable  conveyance, 
and  that  thereupon  their  responsibility  should  cease,  for  that 
would  be  directly  in  conflict  with  the  covenant  to  "deliver  to 
address."  It  simply  means,  that  defendants  would  not  assume 
the  extraordinary  responsibilities  of  a  common  carrier,  and 
become  an  insurer  of  the  goods,  except  as  against  loss  result- 
ing from  the  act  of  Gk)d  or  public  enemies.  There  is  no  ex- 
press covenant  or  exception  against  loss  by  negligence  on  the 
part  of  defendants,  or  of  those  employed  by  them  in  the  trans- 
portation of  their  express  matter.  The  exception  fixes  the 
limit  of  responsibility  by  referring  to  another  class  of  bailees. 
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whose  pesponfiibilities  are  different  from  those  of  carriers ;  and 
the  meaning,  as  we  construe  the  restrictive  clause,  is,  that 
they  will  be  governed  in  respect  to  their  liabilities  by  the  same 
principles  as  those  applicable  to  forwarders.  It  is  manifest 
that  it  was  not  intended  by  this  clause  that  all  responsibility 
should  cease  as  soon  as  the  package  was  started  upon  its  pas- 
sage from  the  office  of  defendants  at  Los  Angeles;  for  the 
receipt  also  contains  the  clause,  "  In  no  event  to  be  liable 
beyond  our  route  as  herein  receipted/'  The  route  as  therein 
receipted  extended  to  San  Francisco.  The  printed  form  of  the 
instrument  used  in  this  case  was  evidently  framed  with  a  view 
to  general  use,  where  the  point  of  destination  was  beyond,  as 
well  as  within  the  routes  established  and  used  by  defendants. 
Evidently  it  was  contemplated,  that  defendants  might  be  lia- 
ble for  a  loss  occurring  on  their  "  route."  If  it  was  intended 
to  release  themselves  from  all  responsibility  while  the  package 
should  be  in  transit,  this  clause  would  doubtless  have  been 
nmde  to  read,  "  In  no  event  to  be  liable  for  any  loss  arising 
after  leaving  our  office  at  Los  Angeles,"  or  some  other  lan- 
guage of  equivalent  import.  The  defendants  were  carriers, 
and  the  bullion  was  lost  while  in  their  possession  in  the  char- 
acter of  carriers.  It  was  not  received  to  be  stored,  or  to  be 
started  upon  its  passage  merely,  by  the  first  convenient  oppor- 
tunity ;  but  to  be  carried  and  delivered  "  to  address,"  and  for 
no  other  purpose.  There  was  no  point  at  which  defendants 
were  in  fact  mere  forwarders,  in  the  technical  sense  of  the 
term,  or  in  which  they  were  warehousemen.  The  goods  were 
never  in  their  possession  in  such  character,  but  in  the  char- 
acter of  carriers  only.  They  could  not  be  liable  in  a  character 
which  they  never  occupied;  and  their  contract,  that  while 
they  are  carriers,  they  shall  only  be  liable  "  as  forwarders,"  in 
connection  with  the  other  language  of  the  instrument,  can 
only  mean  that  the  liability  shall  be  governed  by  the  principle 
of  law  applicable  to  forwarders;  that  is,  that  they  shall  only 
be  liable  for  losses  arising  from  a  want  of  ordinary  care  on  the 
part  of  themselves^  and  in  the  agencies  made  use  of  by  them 
in  the  exercise  of  their  ordinary  business  of  carriers. 
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The  word  "  as,"  is  defined  in  the  last  edition  of  Webster's 
Dictionary  as  follows:  "Like;  similar  to;  of  the  same  kind, 
or  in  the  same  manner;  in  the  manner  in  which."  And  this 
is  obviously  the  ordinary  import  of  the  word  standing  in  re- 
lations similar  to  that  in  the  instrument  under  consideration* 
Defendant's  liability  was  to  be  "  similar  to  "  that  of  forward- 
ers—  "of  the  same  kind.'*  They  were  to  be  liable  ^^  in  the 
same  manner  "  —  "  in  the  maner  in  which  "  —  forwarders  are 
liable.  In  what  manner  are  forwarders  responsible?  Of 
what  kind  is  their  liability  ?  They  are  not  insurers,  like  car- 
riers, but  they  are  liable  for  losses  of  goods  while  in  their 
custody  resulting  from  negligence  of  themselves  and  those 
whom  they  employ  in  their  business  of  forwarders.  And  if  a 
forwarder,  or  warehouseman,  instead  of  using  his  own  ware- 
house, and  employing  his  own  subordinates,  should,  for  a  stip- 
ulated sum  paid  to  the  owner,  use  in  his  business  the  warehouse 
of  another  person,  who  employs  and  controls  the  subordinates, 
there  can  be  no  doubt  that  he  would  be  liable  for  a  loss  of 
the  goods  intrusted  to  his  care  occurring  while  in  his  posses- 
sion, and  resulting  from  the  negligence  of  such  subordinates, 
although  not  under  his  control.  If  the  liability  of  these  defend- 
ants under  their  contract  is  to  be  "  similar  to  "  that  of  forward- 
ers —  if  it  is  of  "  the  same  kind  "  —  if  they  are  to  be  responsible 
"  in  the  same  manner,"  then  they  are  liable  for  any  loss  result- 
ing from  the  negligence  of  themselves,  or  negligence  in  the 
agencies  employed  by  them,  while  the  bullion  was  in  their 
custody  and  control;  and  that  custody,  without  doubt,  con- 
tinued up  to  the  moment  of  the  loss,  and  would  have  continued 
but  for  the  loss  up  to  the  time  when  it  would  have  reached  its 
destination,  and  been  delivered  "to  address."  The  fact  that 
defendants  made  use  of  various  public  conveyances,  their  mes- 
senger with  the  treasure  travelling  a  part  of  the  way  by  stage, 
a  part  by  steam  tug  and  lighters,  and  a  part  by  ocean  steamer, 
makes  no  difference  as  to  their  liability.  For  defendants'  pui> 
poses  the  managers  of  those  various  conveyances  were  their 
agents  and  employes.  Defendants  had  the  means  of  holding 
the  proprietors  of  those  various  vehicles  used  in  their  business 
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of  expressmen  responsible  to  them^  had  they  chosen  to  do  so. 
If  they  did  not  take  the  proper  means  to  secure  themselves^ 
it  was  their  ovm  fault.  The  defendants,  although  employing 
jjublic  cons'eyances,  were  still  carriers  having  the  actual  cus- 
tody and  management  of  the  treasure  during  the  transit,  a» 
well  as  while  it  remained  at  the  office  of  delendants  at  the 
extremities  of  their  route.  Ritchie,  the  messenger  of  the 
defendants,  was  in  the  actual  custody  of  the  treasure  during 
ilie  transit.  Suppose,  by  the  carelessness  of  Ritchie  in  trans- 
ferring the  treasure  from  the  steam  tug  to  the  "  Senator,"  it 
had  been  dropped  into  the  ocean  and  lost,  can  it  be  pretended 
that  the  defendants  would  have  been  exempt  from  liability 
under  the  restrictive  clause  of  their  contract  under  considera- 
tion? Would  it  be  claimed,  in  such  case  that  the  liability  of 
defendants  ceased  as  soon  as  the  treasure  left  their  office  at  Lo& 
Angeles?  We  do  not  think  any  such  construction  would  be 
claimed  for  the  stipulation.  If  the  defendants  would  not  be 
protected  by  the  exception  against  loss  from  the  negligence  of 
one  of  their  servants,  why  should  it  protect  them  against  the 
n^ligence  of  another,  who  as  to  the  same  matter  is  in  law 
their  servant  or  agent.  Both  are,  in  contemplation  of  law,  the 
agents  or  employes  of  defendants,  and  the  acts  of  both  are  the 
acts  of  defendants,  and  the  language  of  the  restrictive  clause 
under  consideration  no  more  excludes  the  liability  resulting 
from  the  negligence  of  one  than  from  that  of  the  other. 

The  defendants  were  common  carriers,  but  under  the  con- 
tract they  were  carriers  with  limited  responsibilities.  There- 
is  an  ample  margin  for  the  operation  of  the  clause  restrict- 
ing the  defendants^  liability  in  the  nimierous  accidents  and 
losses  not  arising  out  of  negligence,  of  malfeasance,  and  not 
even  comprehended  in  the  exception,  "  damages  arising  from 
the  dangers  of  railroad,  ocean  or  river  navigation,  fire,''  etc.^ 
against  which  the  carrier  is  an  insurer,  and  from  which  for- 
warders are  exempt. 

Much  stronger  language  has  been  held  not  to  exempt  bailees 
from  losses  arising  from  negligence.  To  justify  the  conclu- 
sion that  such  exemption  is  contemplated,  the  language  should 
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he  unequivocal,  and  susceptible  of  no  other  reasonable  inter- 
pretation. In  Wells  et  aL.v.  Steam  Navigation  Company,  8 
If.  Y.  (4  Seld.)  375,  the  contract  for  towing  a  vessel  from  New 
York  to  Albany  contained  the  clause  "  at  tiie  risk  of  the  mas- 
ter and  owners  thereof."  Although  persons  engaged  in  tow- 
ing vessels  have,  in  New  York,  been  hold  not  to  be  common 
carriers,  the  defendants  in  that  case  were  still  held  to  be  liable 
for  damages  resulting  from  the  carelessness  of  those  engaged  in 
towing  the  vessel,  notwithstanding  this  restriction  in  their  con- 
tract Mr.  Justice  Mason  said :  "  1  cannot  think  the  expres- 
sion contained  in  it,  '  at  the  risk  of  the  master  and  owners 
thereof/  was  understood  by  the  parties  as  a  protection  against 
all  kinds  of  negligence.  It  would  be  an  extraordinary  contract, 
which  should  in  express  terms  give  such  a  latitude  in  perform- 
ing a  kind  of  service  of  so  important  a  character  as  the  one 
under  consideration ;  and  to  permit  a  contract  to  have  so  unrea- 
sonable an  effect  as  it  would  imply,  the  intention  of  the  par- 
ties should  be  clearly  and  unequivocally  expressed,  so  as  to 
leave  no  room  for  doubt  or  misconstruction.  (6  John.  180; 
7  Hill,  547.)  In  this  contract  nothing  is  said  about  negli- 
gence." (Page  379.)  In  the  same  case,  Mr.  Justice  Gardiner, 
referring  to  Alexander  v.  Greene,  7  Hill,  544,  said  (page  382)  : 
^*  We  held  then  if  a  party  vested  with  a  temporary  control  of 
another's  property  for  a  special  purpose  of  this  sort  would 
shield  himself  from  responsibility,  on  account  of  the  gross 
negligence  of  himself  and  servants,  he  must  show  his  immu- 
nity on  the  face  of  his  agreement;  and  that  a  stipulation  so 
extraordinary,  so  contrary'  to  the  general  custom  and  the  under- 
standing of  men  of  business,  would  not  be  implied  from  a 
general  expression,  to  which  effect  might  otherwise  be  given  " 
—  and  that  he  saw  no  reason  now  for  changing  this  rule.  So, 
also,  in  Schieffelin  v.  Harvey,  where  goods  shipped  to  Eng- 
land were  "  returned  to  the  shippers  at  their  own  risk,"  and 
were  purloined  from  the  ship,  the  owner  of  the  ship  was  held 
liable.  The  Court  say:  "It  is  undoubtedly  true  that  the 
general  operation  of  law  may  be  controlled  by  the  agreement 
of  the  parties.     But  such  agreement  ought  to  be  clear  and 
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capable  of  but  one  oonatrucdon,  uneqiuTocally  imd  necessarily 
evincing  that  such  was  the  intention  of  both  the  parties."  (6 
John.  180.)  A  similar  rule  is  stated  in  Buchman  v.  Shouse,  6 
Bawle,  189.  As  further  instances  of  the  application  of  the 
rale  to  restrictive  clauses  in  the  contracts  of  carriers,  see  Sager 
Y.  P.  8.  it  P.  S.  B.  B.  Co.,  31  Maine,  238,  239;  Dt  Botha- 
child  y.  Baydl  Mail  Steam  Padeet  Co.,  7  Exchequer  R.  734. 

So,  also,  in  the  case  of  the  New  Jersey  Steam  Nwvigation 
Company  v.  Merchant's  Bank,  in  the  Supreme  Court  of  the 
United  States,  6  How.  344.  The  contract  provided  that:  " The 
following  conditions  are  stipulated  and  agreed  to  as  part  of 
this  contract,  to  wit:  The  said  crate,  with  its  contents,  is  to 
be  at  all  times  exclusively  at  the  risk  of  the  said  William  F. 
Hamd«a;  and  the  New  Jersey  Steam  Navigation  Company 
will  not,  in  any  event»  be  responsible  either  to  him  or  his 
employers,  for  the  loss  of  any  goods,  wares,  merchandise, 
money,  notes,  bills,  evidences  of  debt,  or  property  of  any  or 
every  description,  to  be  conveyed  or  transported  by  him  in  said 
crate  or  otherwise,  in  any  manner,  in  the  boats  of  the  said 
company.  Further,  that  the  said  Hamden  is  to  attach  to  his 
advertisements,  to  be  inserted  in  the  public  prints,  as  a  com- 
mon carrier,  exclusively  responsible  for  his  acts  and  doings, 
the  following  notice,  which  he  is  also  to  attach  to  his  receipts 
or  bills  of  lading,  to  be  given  in  all  cases  for  goods,  wares  and 
merchandise,  and  other  property  committed  to  his  charge,  to 
be  transported  in  said  crate  or  otherwise: 

"'Take  Notice — William  F.  Hamden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  care ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to  the  proprietors  of  the  steamboats  in  which  his  crate  may  be 
and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time.'" 

Mr.  Justice  Nelson,  in  construing  this  contract  says,  (p.  383)  : 
"  The  language  is  general  and  broad,  and  might  very  well  com- 
prehend every  description  of  risk  incident  to  the  shipment. 
But  we  think  it  would  be  going  further  than  the  intent  of  the 
parties  upon  any  fair  and  reasonable  construction  of  the  agree- 
voL.  XXVII.— a 
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ment,  were  we  to  regard  it  as  stipulating  for  wilful  miscon- 
duct, gross  n^ligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  furni- 
ture, or  in  her  management  by  the  master  and  hands.  *  ♦  * 
If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the 
gross  n^ligence  of  himself,  and  his  servants,  or  agents,  in  the 
transportation  of  the  goods,  it  should  be  required  to  be  done, 
at  least,  in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties." 

To  apply  these  principles  to  the  case  in  hand,  we  think  it 
cannot  be  said  that  the  contract  in  question  in  clear  and  une- 
quivocal terms  necessarily  evinces  an  intention  on  the  part  of 
both  parties,  or  of  either  party,  that  defendants  shall  be  exon- 
erated from  any  loss  resulting  from  negligence  in  the  agencies 
employed  by  them  in  the  transportation  of  treasure  committed 
to  their  care.  If  such  had  been  the  intention,  it  certainly 
could,  and  doubtless  would  have  been  expressed  in  language 
about  which  there  could  be  no  misapprehension  by  either 
party.  Nothing  is  said  about  negligence.  The  language  used 
is  not  such  as  necessarily  expresses,  or  as  men  would  ordi- 
narily employ  to  express  the  idea  now  claimed  for  it,  and  if  so 
used,  it  would  be  likely  to  mislead  a  party  to  whom  it  is  ten- 
dered ready  executed  upon  the  receipt  of  his  property  for 
transportation.  That  plaintiff  could  not  have  understood  the 
contract  in  the  sense  claimed  for  it  by  the  defendants,  seems 
in  the  highest  degree  probable,  for  it  can  scarcely  be  credited, 
that  a  man  of  ordinary  capacity  and  intelligence  would  com- 
mit so  valuable  a  package  to  others  to  be  transported  a  long 
distance,  without  supposing  that  somebody  would  be  responsi- 
ble to  him  for  at  least  good  faith,  and  ordinary  care  during  the 
transit.  But  if  the  construction  claimed  for  the  stipulation 
in  question  is  to  prevail,  the  defendants  were  neither  responsi- 
ble themselves  for  ordinary  care,  after  the  treasure  left  their 
office  at  Los  Angeles,  nor  bound  to  take  the  measures  pre- 
'  scribed  by  the  statute  to  make  the  owners  of  the  vessels  used 
by  them  as  a  means  of  transportation  responsible. 

The  language  of  the  stipulation  under  consideration,  at  least. 
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admits  of  the  construction  which  we  have  given  it ;  and  to  hold 
that  the  exception  includes  losses  arising  from  negligence  would, 
in  our  judgment,  be  to  adopt  a  strained  construction  in  favor  of 
defendants,  and  to  depart  from  its  obvious  import,  while  as  we 
have  seen  the  rule  to  be,  the  construction  must  be  most  strictly 
against  the  defendants. 

Holding,  as  we  do,  that  the  exception  in  the  contract,  for  the 
reasons  stated  does  not  exempt  the  defendants  from  losses  re- 
sulting from  the  negligence  of  those  in  charge  of  the  steam  tug, 
it  becomes  unnecessary  to  determine  the  more  difficult  question, 
in  the  present  state  of  the  authorities,  as  to  the  power  of  com- 
mon carriers  by  special  contract  to  exonerate  themselves  from 
liabilities  arising  from  the  negligence  of  those  employed  by 
them  in  their  business  of  carriers. 

The  instructions  of  the  Court,  considered  in  connection  with 
the  instrument  in  evidence,  are  substantially  in  accordance  with 
the  views  here  expressed.  We  therefore  find  no  error  in  them, 
or  in  refusing  the  instruction  asked  by  defendants. 

The  damages  alleged  in  the  tK)mplaint  are  ten  thousand 
seven  hundred  and  fifty-five  dollars,  and  judgment  is  asked 
for  that  amount  only.  The  verdict  and  judgment  are  for 
eleven  thousand  seven  hundred  and  for^  dollars  and  eighty- 
seven  cents.  This  exceeds  the  amount  embraced  within  the 
issues.  There  is  no  provision  in  our  Practice  Act  authorizing^ 
this  Court  to  allow  an  amendment  to  the  complaint  making 
it  correspond  with  the  verdict.  The  Court  below,  before  judg- 
ment, might  have  permitted  an  amendment  so  as  to  make  the 
complaint  correspond  with  the  verdict,  but  this  was  not  done. 
Upon  consent  of  the  respondent  the  judgment  may  be  so  modi- 
fied as  to  reduce  the  recovery  to  the  amount  claimed  in  the 
complaint. 

Ordered,  that  respondent  have  fifteen  days  within  which  to 
file  his  consent  in  writing,  that  the  judgment  be  modified  so  as 
to  reduce  the  amount  to  the  sum  of  ten  thousand  seven  hun- 
dred and  fifty-five  dollars,  and  upon  filing  such  consent  in 
writing,  the  judgment  will  be  modified  in  pursuance  thereof. 
In  default  of  filing  such  written  consent,  it  is  ordered  that 
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judgment  be  entered  reversing  the  judgment  of  the  District 
Court  and  granting  a  new  trial. 

It  is  further  ordered^  that  appellants  reoover  their  costs  of 
appeaL 

Sandebson,  C.  J.,  dissenting. 

Upon  the  facts  of  this  case,  as  detailed  in  the  opinion  of  the 
Court  delivered  by  Mr.  Justice  Sawyer,  the  Court  below  in- 
structed the  jury,  in  substance,  that  if  the  defendants  were 
an  express  company,  publicly  engaged  in  the  transportation  of 
freight  from  one  place  to  another  for  hire,  they  were  in  law 
common  carriers,  and  subject  to  all  the  responsibilities  of  com- 
mon carriers,  except  so  far  as  they  may  have  lawfully  modified 
them  by  agreement,  and  that  their  responsibilities  were  wholly 
unaffected  by  the  fact  that  they  used  other  vehicles,  vessels, 
or  means  of  conveyance  than  their  own,  for  the  purposes  of 
such  transportation.  That,  as  common  carriers,  the  defendants 
could,  by  contract,  limit  th^  liability  imposed  upon  them  by 
the  common  law,  to  a  certain  extent;  but  they  could  not,  by 
such  contract,  relieve  themselves  from  the  exercise  of  ordinary 
care  in  the  discharge  of  their  duties;  and  if  the  treasure  was 
lost  through  their  negligence,  or  the  negligence  of  any  of  their 
agents,  they  were  responsible  for  the  loss,  notwithstanding  any 
contract  to  the  contrary.  That  if  the  defendants  shipped  the 
treasure  on  board  the  Ada  Hancock,  and  there  was  an  explo- 
sion, occasioned  by  the  negligence  of  the  persons  in  charge  of 
her,  by  which  it  was  lost,  they  were  liable,  for  the  reason  that 
by  so  shipping  the  treasure,  they  made,  so  far  as  the  test  of 
their  liability  to  the  plaintiff  is  concerned,  the  Ada  Hancock 
their  vessel,  and  the  persons  in  charge  of  her  their  agents,  for 
the  purpose  of  fulfilling  the  obligations  of  their  contract  with 
him,  notwithstanding  they  may  have  had  no  authority  in  the 
management  or  control  of  the  vessel,  or  those  in  charge  of  her. 

The  Court  below  did  not  undertake  to  construe  the  contract 
in  question,  or  to  determine  whether  by  its  terms  the  defend- 
ants had  stipulated  for  exemption  from  liability  for  any  loss 
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which  mi^t  result  from  the  Diligence  of  their  agents,  or  any 
portion  of  them;  but,  assuming  such  to  be  the  true  meaning 
and  intent  of  the  contract,  in  effect  charged  the  jury  that  the 
contract  was  Toid  upon  grounds  of  public  policy  so  far  as  it 
attonpted  to  protect  the  defendants  against  the  negligence  of 
their  agents,  whether  such  agents  were  in  their  immediate 
employment  and  directly  under  their  supervision  and  absolute 
govenunent,  or  were  the  parties  in  diarge  of  the  yarious  pub- 
lic conveyances  used  by  them  in  transporting  the  treasure  in 
question,  and  not  directly  in  their  employment  and  in  no  respect 
under  their  controL  Such  is  the  theory  upon  which,  as  I  under- 
stand the  instructions,  this  case  went  to  the  jury. 

The  propositions  contained  in  these  instructions  were  duly 
excepted  to  by  the  defendants,  and  it  is  alleged  that  they  are 
erroneous  so  far  as  they  instruct  the  jury  that  the  defendants 
could  not,  by  contract,  relieve  themselyes  from  liability  for 
losses  caused  by  the  negligence  of  their  agonts,  it  being 
claimed  that  a  common  carrier  may,  by  express  agreement, 
circumscribe  or  limit  his  common  law  liability  so  as  to  protect 
himself  from  the  consequences  of  any  act  of  negligence  or 
wrong  c(»nmitted  by  any  person  or  persons  other  than  himself, 
notwithstanding  such  persons  may  be  his  agents,  or,  in  other 
words,  he  may  by  express  contract  nullify  the  common  law 
doctrine  of  respondeat  superior;  and  that  this  was  done  in  the 
present  case  by  the  terms  of  the  receipt  which  was  given  by 
the  defendants  and  accepted  by  the  plaintiff. 

It  is  insisted  on  the  part  of  the  plaintiff  that  the  receipt  for 
the  treasure  and  the  annexed  conditions  given  by  the  defend- 
ants, and  accepted  by  the  plaintiff,  does  not  estaUish  a  con- 
tract between  them  restricting  the  common  law  liability  of  the 
defendants,  because  it  does  not  appear  to  have  been  signed  by 
the  plaintiff,  nor  does  it  appear  that  he  either  read  or  was 
informed  of  its  contents,  or  that  he  in  any  manner  assented  to 
its  terms  further  than  is  implied  by  his  acceptance  and  silence ; 
and  that,  therefore,  it,  in  contemplation  of  law,  cmly  amounts 
to  a  notice  brought  home  to  the  plaintiff,  to  the  effect  that  the 
defendants  would  not  be  responsible  except  as  therein  provided. 
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It  is  well  settled  that,  if  it  is  to  be  regarded  as  a  notice  merely, 
notwithstanding  it  was  brought  homo  to  the  knowledge  of  the 
plaintiff,  it  did  not  relieve  the  defendants  from  any  responsi- 
bility imposed  by  the  common  law  for  a  loss  of  the  treasure 
occasioned  by  their  negligence  or  the  negligence  of  their, 
agents.  (Sayer  v.  The  Portsmouth  S.  and  L  and  E.  Railroad i 
Co.,  31  Maine,  228 ;  Wild  v.  Pickford,  8  Mees.  and  Welb.  443 ; 
Story  on  Bailments,  4th  edition,  §  671.)  But  the  weight  of 
authority  seems  to  be  that  a  receipt  delivered  and  received 
under  like  circumstances  amounts  to  a  contract.  A  similar 
paper  was  so  regarded  in  Parsons  v.  Mordeath,  13  Barb.  353 ; 
Moore  v.  Evans,  14  Barb.  524,  and  in  Holford  v.  Adams,  2 
Duer,  480;  and  was  expressly  so  decided  in  Dorr  v.  N.  J. 
Steam  Navigation  Go,,  1  Keman,  485,  and  in  Wells  v.  The 
New  York  Central  B.  R.  Co.,  24  X.  Y.  183.  In  the  former 
case,  the  Court  said :  "  The  exception  to  the  common  law  lia- 
bility being  made  in  the  bill  of  lading  and  delivered  to  the 
agent  of  the  plaintiff,  must  be  deemed  to  have  been  agreed 
upon  by  the  parties ;''  and  in  the  latter :  "  The  word  ^  agreed  ' 
means  the  concurrence  of  two  parties,  and  the  act  of  accept- 
ance binds  the  acceptor  as  fully  as  his  hand  and  seal  would. 
(Co.  Litt  §  217,  note;  6  Hill,  258,  259;  1  Seld.  229;  27  Barb. 
140,  and  cases  cited.)  The  point  is  too  well  settled  to  admit 
of  debate." 

It  is  also  insisted  on  the  part  of  the  plaintiff  that  this  con- 
tract when  properly  construed  does  not  exempt  the  defendants 
from  the  liability  sought  to  be  enforced  in  this  action.  The 
instrument  was  prepared  by  the  defendants  without  previous 
consultation  with  the  plaintiff,  who  had  therefore  no  choice  in 
the  selection  of  the  terms  employed.  And  it  is  well  settled 
that  the  language  creating  the  exceptions  from  liability  in  such 
cases  must  be  strictly  construed  against  the  party  in  whose 
favor  they  are  made.  The  language  was  introduced  by  the 
defendants  for  their  benefit,  and  if  it  is  susceptible  of  a  more 
or  less  extended  meaning  the  rule  of  construction  in  such  cases 
is  to  adopt  that  which  is  the  least  favorable  to  the  party  who 
is  to  be  benefited  thereby.     {Munn  ▼.  Baker,  3  Eng.  Com. 
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Law,  339;  Airey  t.  Merrill  2  Curtis  C.  C.  8;  Atwood  y.  The 
Reliunce  Transportation  Co.,  9  Watts,  88;  De  Rothschild  v. 
Boyal  Mail  Steam  Packet  Co.,  7  Exchequer,  Welsby,  HurL  and 
Gord.  734.) 

The  language  to  be  construed  is  as  follows:  "Received, 
etc.,  *  ♦  *  which  we  agree  to  forward  *  *  ♦  and  de- 
liver* It  is  further  agreed,  and  is  a  part  of  the  consideration 
of  this  contract,  that  Wells,  Fargo  &  Co.  are  not  to  be  respon- 
sible, except  as  forwarders,  nor  for  any  loss  or  damage  arising 
from  the  dangers  of  railroad,  ocean,  or  river  navigation,  fire, 
etc.,  unless  specially  insured  by  them,  and  so  specified  in  this 
receipt." 

It  is  insisted  by  defendants  that,  notwithstanding  they  were 
common  carriers  and  received  full  compensation  for  the  trans- 
portation of  the  treasure  in  question,  their  liability  touching 
such  transportation  is  reduced  from  that  of  common  carriers 
to  that  of  forwarding  merchants  by  the  forgoing  language, 
or  in  other  words  that  their  liability  ceased  when  the  treasure 
was  placed  on  board  the  stage  coach  at  Los  Angeles,  en  route 
for  San  Francisco  by  coach,  steam  tug  and  steamer,  the  same 
being  the  usual  mode  of  public  transportation  between  those 
places ;  and  that  thereafter  the  treasure  was  at  the  risk  of  the 
plaintiff  until  it  reached  the  general  agency  of  the  defendants 
at  San  Francisco,  where  their  responsibility  again  attached 
and  continued  until  a  delivery  thereof  to  the  address  of  the 
plaintiff. 

This  contract  must  be  read  by  the  light  of  surrounding  cir- 
cumstances as  disclosed  by  the  evidence  in  the  case.  The  de- 
fendants were  engaged  in  the  express  business;  that  is  to  say, 
in  receiving,  carrying  and  delivering,  by  sea  or  by  land,  treas- 
ure, goods  and  packages  for  hire,  in  the  care  of  their  own  mes- 
sengers, but  in  vessels,  conveyances,  steamers,  boats  and  vehicles 
belonging  to  other  parties,  in  no  way  connected  or  associated 
with  the  defendants  in  their  express  business,  and  ordinarily 
used  by  the  public  at  large  as  the  common  and  public  mode  of 
transportation  and  conveyance.  In  these  vessels,  etc.,  the  de- 
fendants had  no  interest  and  no  voice  in  their  management,  nor 
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any  authority  or  control  whatever  over  the  persons  io  charge  of 
them,  and  were  as  powerless  for  the  purpose  of  preventing  negli- 
gence on  their  part  aa  the  plaintiff  himself  or  any  other  stranger. 
But  in  their  capacity  as  common  carriers  the  defendants  were 
liable  for  any  loss  resulting  from  a  defective  construction  of 
these  public  conveyances  or  a  careless  and  negligent  manage- 
ment of  them  by  persons  in  charge  of  them.  All  these  facta 
and  circumstances  were  notorious  and  well  known  to  plaintiff 
who  had  had  previous  dealings  wilih  the  defendants  in  the  line 
of  their  business*  Viewed  ia  the  light  of  these  circumstances 
it  is  obvious  upon  a  mere  glance  at  the  coxutents  of  the  instru- 
ment that  it  was  designed  to  place  a  restriction  upon  the  com- 
mon law  liability  of  the  defendants.  And  I  think  this  has 
been  done  in  language  which  every  business  man  would  find- 
no  difficulty  in  understuiding.  They  agree  to  transport  the 
treasure  to  San  Francisco  and  deliver  it  to  the  address  of  the 
plaintiff,  who,  on  his  part,  agrees  to  pay  them  the  sum  of 
eighty  dollars  and  aixty-five  oeiita,  and  m  pari  consideration 
relieve  them  from  all  liability  for  any  loss  or  damage  for  which 
common  carriers  are,  but  mere  forwarders  of  goods  are  not 
responsiUe.  A  forwarder  is  one  whose  business  it  is  to  receive 
and  forward  goodS|  by  the  usual  modes  of  transportation,  to 
their  place  of  destination.  He  discharges  himself  from  lia- 
bility by  diowing  that  he  has  used  ordinary  diligence  and  pru- 
dence in  fcKTwarding  the  goods  intrusted  to  his  care  by  trust- 
worthy and  responsible  parties  engaged  in  the  carrying  business. 
His  calling  and  the  legal  liabilities  thereby  imposed  upon  him 
are  as  well  known  among  business  men  as  that  of  common  car- 
riers and  the  liabilities  imposed  upon  them  by  the  law  of  the 
land.  I  find  no  difficulty  in  understanding  ^e  terms  of  this 
ccmtract)  and  have  no  doubt  that  they  were  fully  understood 
by  the  plaintiff  at  the  time  he  aoo^ted  it  without  a  word  of 
dissent 

Having  disposed  of  the  preliminary  points  made  by  the 
plaintiff,  we  now  come  to  the  main  question  involved  in  this 
case,  and  which,  so  far  as  I  am  advised,  is  presented  for  the 
first  time  in  this  State.    Counsel  for  the  defendants  affirm  the 
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broad  proposition  that  a  oommon  carrier  may  by  coatract  with 
the  shipper  protect  himaeli  against  all  liability  for  losses  occa- 
sioned by  the  negligence,  fraud,  or  felony  of  his  agents  or  ser- 
yants.  That  the  defendants  are  common  carriers,  and  that 
their  c<»mnon  law  liabilities  are  wholly  unaffected  by  the  fact 
that  they  use  means  of  conveyance  not  belonging  to  them  or 
under  their  control  or  management,  are  prc^Hwitions  not  daiied 
by  thenu  They  fully  ocmcede  that,  aside  from  the  contract 
they  would,  under  the  law  and  the  facts  of  this  case,  be  liable 
for  the  loss  of  the  treasure  in  question;  but  they  insist  that 
they  are  reUeved  from  that  liability  by  the  express  terms  of 
the  contract  of  shipment  made  with  the  plaintiff.  On  the  part 
of  the  plaintiff  it  is  contended  that  the  contract  in  question  is 
a  contract  by  the  defendants  against  actual  negligence  and 
fraud  of  themselves,  their  servants  and  agents,  and  therefore 
void  upon  grounds  of  public  policy.  Thus  the  question  as  to 
what  extent  a  oommon  carrier  may,  by  express  contract, 
restrict  his  oommon  law  liability,  is  dearly  and  fairly  presented 
by  the  record.  This  question  has  been  fully  argued  upcn  both 
sides  with  much  learning  and  ability,  and  our  task  has  been 
rendered  comparatively  easy  by  the  industry  and  reasearoh  of 
counseL 

That  a  oommon  carrier  may  stipulate  for  exemption  from 
liability  for  losses  not  resulting  from  any  fault  or  negligence 
on  his  part,  or  on  the  part  of  his  agents,  notwithstanding  much 
controversy  heretofore^  may  now  be  regarded  as  well  settled. 
By  the  common  law  he  is  absolutely  liable  for  the  safety  of 
the  goods  intrusted  to  his  care ;  and  is  responsible  for  injuries 
or  losses  arising  from  the  aots  of  others,  without  any  neglect 
or  fault  on  his  part,  except  such  as  arise  from  the  "  acts  of 
God,  the  public  enemies,  or  the  fault  of  the  party  complain- 
ing." His  liability  is  of  two  kinds :  one  is  the  liability  of  a 
paid  bailee,  and  is  for  losses  resulting  from  n^lect  on  his  part, 
or  on  the  part  of  his  agents;  the  other  is  that  of  an  insurer, 
and  is  for  losses  resulting  from  accident  or  other  unavoidable 
causes,  without  any  fault  on  his  part  or  on  the  part  of  his 
agents.       Against  this  latter  liability  it  is  now  well  settled, 
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both  in  England  and  America,  that  he  may  protect  himself  by 
contract  with  the  shipper  of  the  goods;  for  no  principle  of 
public  policy  can  be  contravened  by  a  contract  which  merely 
exempts  him  from  liability  for  losses  which  have  not  been 
occasioned  by  any  neglect  or  fault  on  his  part,  or  on  the  part 
of  those  for  whose  acts  the  law  holds  him  responsible.  Whether 
he  may  go  beyond  this  is  a  mooted  question,  for  it  is  claimed 
by  the  defendants  that  there  are  cases  both  in  England  and 
America  which  seem  to  sustain,  to  its  full  extent,  the  doctrine 
for  which  they  contend. 

Austin  <md  another  v.  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Compa/ny,  70  Eng.  Com.  Law  R.  453,  was 
an  action  to  recover  damages  for  the  loss  of  a  horse  which 
was  killed  while  being  conveyed  on  defendants'  railway.  The 
horse  was  delivered  to  the  railway  company  to  be  carried  by 
them  for  hire  subject  to  a  note  or  ticket  in  the  following 
words :  "  This  ticket  is  issued  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by  conveyance  and  other 
contingencies;  and  the  owner  is  required  to  see  to  the  effi- 
ciency of  the  carriage  before  he  allows  his  horses  or  live  stock 
to  be  placed  therein ;  the  charge  being  for  the  use  of  the  rail- 
way, carriage  and  locomotive  power  only,  the  company  will 
not  bo  responsible  for  any  alleged  defects  in  their  carriages  or 
trucks,  unless  complaint  be  made  at  the  time  of  booking,  or 
before  the  same  leave  the  station;  nor  for  any  damages,  how- 
ever caused,  to  horses,  cattle,  or  live  stock  of  any  description, 
travelling  upon  their  railway  or  upon  their  vehicles."  And  it 
wa?  held  that,  giving  to  the  words  of  the  contract  their  most 
limited  meaning,  they  must  apply  to  all  risks,  of  whatever 
kind  and  however  arising,  to  be  encountered  in  the  course  of 
the  journey;  and  that,  therefore,  the  company  were  not 
responsible  for  the  loss  of  the  horse  which  was  occasioned  by 
iho  firing  of  a  wheel  in  consequence  of  the  neglect  of  the  serv- 
ants of  the  company  to  grease  it 

Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company, 
14  Eng.  Law  and  Equity,  340,  was  a  like  case  and  founded 
upon  a  like  contract^  and  it  was  held  that,  under  the  terms  of 
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the  contract,  the  railway  company  were  not  responsible.  In 
both  of  these  cases  the  loss  was  occasioned  by  the  gross  negli- 
gence of  the  defendants,  but  it  is  to  be  observed  that  they 
were  made  to  turn  entirely  upon  the  construction  of  the  con- 
tracts upon  which  they  were  founded,  and  upon  the  assump- 
tion that  the  contracts  were  legal  under  the  provisions  of  the 
Carriers'  Act  authorizing  special  contracts  to  be  made;  and 
it  seems  to  have  been  admitted  that  railway  companies  had  a 
right  to  protect  themselves  in  such  cases,  doubtless,  upon  the 
principle  that  they  were  under  no  public  obligation  to  trans- 
port cattle  and  live  stock.  In  the  case  last  cited,  Parke,  B., 
said:  "Prior  to  the  establishment  of  railways,  the  Courts 
were  in  the  habit  of  construing  contracts  between  individuals 
and  carriers  much  to  the  disadvantage  of  the  latter.  Before 
railways  were  in  use,  the  articles  conveyed  were  of  a  different 
description  from  what  they  are  now.  Sheep  and  ether  live 
animals  are  now  carried  upon  railways,  and  horses  which 
were  used  to  draw  yehicles  are  now  themselves  the  objects  of 
conveyance.  Contracts,  therefore,  are  now  made  with  refer- 
ence to  the  new  state  of  things,  and  it  is  very  reasonable  thac 
carriers  should  be  allowed  to  make  agreements  for  the  purpose 
of  protecting  themselves  against  the  new  risks  to  which  they 
are  in  modem  times  exposed.  Horses  are  not  conveyed  on 
railways  without  much  risk  and  danger;  the  rapid  motion, 
the  noise  of  the  engine,  and  various  other  matters,  are  apt  to 
alarm  them  and  to  cause  them  to  do  injury  to  themselves.  It 
is,  therefore,  very  reasonable  that  carriers  should  protect  them- 
selves against  loss  by  making  special  contracts.^' 

Thus  there  are  marked  differences  between  those  cases  and 
the  present,  and  the  precise  ground  upon  which  this  case  rests 
was  not  considered  or  regarded  as  being  involved,  and  hence 
the  theory  of  the  defendants  finds  in  them  but  little,  if  any, 
support  But  there  are  several  late  cases  decided  by  the 
Court  of  Appeals,  of  the  State  of  New  York,  which  seem  to 
go  a  great  way  in  sustaining  the  doctrine  for  which  the  de- 
fendants contend. 

Wells  V.  The  New  York  Central  Railroad  Company,  24  X. 
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Y.  181^  was  an  action  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  while  a  passenger  upon  defendants'  road  from 
a  collision  between  the  train  in  which  he  was  riding  and  a 
freight  train  carelessly  left  on  the  track  in  the  night  time. 
The  plaintiff  paid  no  fare,  but  was  carried  under  a  free  ticket, 
on  which  were  printed  the  following  words:  "The  person 
accepting  this  free  ticket  assumes  all  the  risk  of  accident,  and 
expressly  agrees  that  the  company  shall  not  be  liable  under 
any  circumstances,  whether  of  negligence  of  their  agents  or 
otherwise,  for  any  injury  to  the  person,  or  for  any  loss  or 
injury  to  the  property  of  the  passenger  using  this  ticket;" 
and  it  was  held  that  such  contract  was  not  against  law  or 
public  policy  and  was  valid.  That  Conrt  is  composed  of 
eight  Judges — a  bare  majority  concurred  in  the  judgment^ 
two  dissented  and  one  was  absent  Mr.  Justice  Sutherland 
delivered  the  dissenting  opinion  in  which  he  held  that  the 
contract  exempting  the  defendants  from  liability  for  the  n^ii- 
gence  of  themselves  and  agents  was  null  and  void  as  being 
against  public  policy.  The  leading  opinion  is  very  brief  and 
unsatisfactory,  while  the  other  is  able  and  c<mclusive  upon 
the  question  as  it  was  presented  by  the  facts  of  that  case. 

This  case  was  followed  by  Perkins  v.  the  same  company, 
(24  N.  Y.  196)  where  it  was  held  that  a  railroad  corporation 
could  not  by  contract  exempt  itself  from  liability  to  a  passen- 
ger for  damages  resulting  from  its  own  wilful  misconduct, 
but  might,  in  respect  to  a  gratuitous  passenger,  by  contract 
exempt  itself  from  liability  for  any  degree  of  n^lig^ce  in  its 
servants,  other  than  the  board  of  directors  or  managers  who 
directly  represent  the  corporation.  Here  a  distinction  was 
made  between  passengers  who  pay  and  those  who  do  not^  and 
between  immediate  and  remote  agents. 

Smith,  Administralor  of  Joseph  Ward,  deceased  v.  the  same 
company,  24  iN*.  Y.  222,  was  an  action  under  the  statute  for 
damages  resulting  from  the  negligent  killing  of  the  plaintiff's 
intestate  while  a  passenger  on  the  defendants'  railroad.  The 
deceased  made  a  written  contract  for  the  transportation  of  two 
car  loads  of  hogs.     The  contract  recited  that  they  were  carried 
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at  a  reduced  rate  in  consideration  of  the  owner^s  assuming  cer- 
tain specified  risks  in  respect  to  the  safety  of  the  hogs.  It 
also  contained  this  clause :  ''  It  is  further  agreed  that  the  said 
Ward  is  to  load,  transship,  and  unload  said  stock  at  his  own 
risk ;  the  said  New  York  Central  Railroad  Company  furnishing 
the  necessary  laborers  to  assist.  And  it  is  further  agreed  that 
the  persons  riding  free  to  take  charge  of  the  stock  do  so  at 
their  own  risk  of  personal  injury  from  whatever  cause." 
Ward  went  upon  the  train  in  chai^  of  his  hogs.  At  Roches- 
ter the  car  in  which  Ward  and  other  drovers  had  previously 
ridden  was  taken  from  the  train,  and  an  old  emigrant  car, 
tmsafe  by  reason  of  a  flattened  wheel,  was  substituted.  This 
car  was  thrown  o£F  the  track,  and  Ward  was  killed.  The 
plaintiff  had  a  verdict.  The  judgment  was  affirmed  by  a  ma- 
jority of  the  Court,  five  being  for  affirmance  and  three  for 
reversal.  But  the  majority  differ  as  to  the  grounds  of  affirm- 
ance. Mr.  Justice  Wright  and  Mr.  Justice  Sutherland  held 
the  contract  void,  the  latter  doing  so  irrespective  of  the  ques- 
tion whether  the  transportation  was  gratuitous  or  for  hire. 
Mr.  Justice  Smith  was  for  affirmance  on  the  ground  that  the 
negligence  was  that  of  the  corporation  itself,  and  not  its  agents. 
Mr.  Justice  Denio  and  Mr.  Justice  Davis  were  of  the  opinion 
that  there  is  no  general  public  policy  forbidding  a  contract  by 
which  a  railroad  corporation  may  exempt  itself  from  liability 
for  the  negligence  of  its  agents  in  respect  to  a  purely  gratui- 
tous passenger,  but  such  contract  was  prohibited  by  the  Rail- 
road Act  and  its  policy  in  the  case  of  a  paying  passenger,  and 
were  for  affirmance  on  the  ground  that  the  plaintiffs  intestate 
was  not  a  gratuitous  passenger.  So  the  case  establishes  no 
principle,  and  decides  nothing  except  itself. 

Bissell  V.  the  same  company,  26  N.  Y.  442,  was  an  action 
precisely  like  the  last  The  plaintiff  had  judgment,  which 
was  reversed  on  appeal,  five  Judges  being  for  reversal  and 
three  for  affirmance. 

The  most  that  can  be  said  for  these  cases  is  that  they  estab- 
ish  the  doctrine  in  New  York  that  a  railroad  corporation  may, 
by  express  contract,  exempt  itself  from  all  liability  for  the 
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negligence  or  misconduct  of  its  subordinate  servants  and  agents, 
leaving,  however,  undetermined  the  question  whether  there 
are  not  certain  agents  so  directly  and  immediately  connected 
with  the  corporation  that  a  contract  relieving  it  from  liability 
for  their  negligence  would  be  illegal,  (see  opinion  of  Mr. 
Justice  Selden  in  case  last  cited,  p.  446,)  which  it  must  be 
confessed  is  not  a  very  clear  or  satisfactory  condition  in  which 
to  leave  so  important  a  principle,  and  it  admits  of  serious  doubt 
whether,  after  all  the  discussion  had  in  those  cases,  there  is 
any  common  ground  upon  which  a  majority  of  the  Court  stand. 
Regarding  them,  however,  as  establishing  the  doctrine  that  a 
common  carrier  may  contract  against  the  negligence  of  his 
immediate  agents,  I  think  them  opposed  to  principle  and  the 
weight  of  authority  in  America,  and  am  not  disposed  to  fol- 
low them.  On  the  contrary,  in  my  judgment,  a  contract 
exempting  a  common  carrier  from  liability  for  losses  to  prop- 
erty, or  injuries  to  persons  resulting  from  the  negligence  of 
their  agents,  is  null  and  void  upon  grounds  of  public  policy, 
irrespective  of  the  question  whether  the  transportation  be 
gratuitous  or  for  hire.  (See  authorities  cited  in  respondent's 
brief.)  But  in  applying  this  principle  a  distinction  is  to  be 
made  between  agents,  as  whether  they  are  immediate  or 
remote.  By  the  former  I  mean  such  as  are  directly  employed 
by  the  party  sought  to  be  charged,  in  his  business  exclusively, 
and  are  of  his  own  selection,  paid  by  him  and  in  all  respects 
subject  to  his  will.  By  the  latter  I  mean  such  as  are  made 
his  agents  (if  I  may  be  allowed  the  expression),  not  by  con- 
tract directly  between  him  and  them,  but  by  operation  of 
law  merely;  or,  in  other  words,  persons  not  directly  selected 
and  employed  by  him  and  not  in  any  respect  under  his  con- 
trol, but  who  nevertheless  are  in  law  considered  as  his  agents, 
and  for  whose  acts  he  is  held  responsible,  notwithstanding  they 
are  in  fact  selected,  employed  and  paid  by  and  owe  obedi- 
ence to  other  parties  who  have  no  concern  in  his  business 
and, are  in  no  just  sense  subordinate  to  him.  Against  the 
n?;  ''^nce  of  this  latter  class  the  common  carrier  may,  in  my 
judgment,  protect  himself  by  contract  without  violating  any 
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principle  of  public  policy,  but  as  against  the  negligence  of 
the  former  he  cannot.  As  to  the  former  the  carrier  occupies 
the  position  of  a  principal  in  fact  as  well  as  law,  and  tlie 
true  reason  upon  which  the  doctrine  of  respondeat  superior 
is  founded  exists;  but  his  relation  to  the  latter  is  not  strictly 
that  of  a  principal,  and  the  maxim,  Qui  facit  per  aliam  facit 
per  se,  does  not  apply  in  any  just  sense.  On  llie  contrary,  as 
to  their  acts  he  occupies  a  position  analogous  to  that  of  an 
insurer  only,  and  there  is  therefore  no  rule  of  public  policy 
which  precludes  him  from  protecting  himself  by  express  con- 
tract against  the  risk  of  their  acts.  It  cannot  be  claimed  with 
any  show  of  reason  that  negligence  on  the  part  of  persons  in 
charge  of  public  conveyances,  such  as  railroad  trains,  steamers 
and  stage  coaches,  is  induced  by  a  contract  between  two 
strangers  to  the  effect  that  one  will  and  the  other,  will  not 
take  upon  himself  the  risk  of  their  conduct  in  respect  to  the 
transportation  of  a  particular  shipment  of  goods.  The  trans- 
action is  too  remote  and  can  possibly  have  no  bearing  or  effect 
upon  the  conduct  of  the  parties  in  question.  To  say  that  the 
persons  in  charge  of  the  Ada  Hancock  were  less  careful  in  the 
performance  of  their  duty  by  reason  of  the  contract  between 
the  plaintiff  and  defendants,  of  which  they  knew  nothing,  is 
to  assert  a  proposition  which  is  contrary  to  reason.  Had  the 
treasure  been  lost  through  the  negligence  of  Ritchie,  the 
defendants'  messenger  and  immediate  agent,  or  any  other  agent 
directly  employed  by  them  in  their  express  business,  the 
defendants  would  have  been  liable  notwithstanding  any  con- 
tract to  the  contrary,  upon  grounds  of  public  policy.  But 
the  defendants  may  lawfully  contract  (as  I  understand  them  to 
have  done,  in  effect,  in  the  present  case)  for  indemnity  against 
losses  resulting  from  defects  in  the  public  conveyances  used 
by  them  in  the  prosecution  of  their  business,  and  against  the 
negligence  of  the  persons  having  such  conveyances  in  charge, 
without  violating  any  principle  of  public  policy.  Such  losses 
are  not  the  result  of  their  fault  or  neglect  within  the  true 
intent  and  meaning  of  the  rule  invoked  by  the  plaintiff. 
The  business  in  which  the  defendants  are  engaged,  and  the 
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mode  in  which  it  is  transacted,  are  of  comparatively  modem 
growth,  and  had  no  existence  at  the  time  when  the  rule  in 
question  became  a  part  of  the  common  law;  and  the  new  con- 
ditions presented  by  their  use  of  remote,  or,  so  to  speak,  for- 
eign agencies  in  the  transaction  of  their  business,  do  not  in 
my  judgment  fall  within  either  the  letter  or  spirit  of  that  rule. 
The  question  is  simply  as  to  which  of  the  contracting  parties 
shall  assume  the  risk  of  loss  which  may  or  may  not  result  from 
the  negligence  of  other  parties  over  whom  neither  has  any 
authority  or  control.  In  its  determination  the  public  can  have 
no  possible  concern,  for  whichever  way  it  may  be  decided 
the  decision  can  have  in  the  nature  of  things  no  effect  what- 
ever either  by  way  of  inducing  or  preventing  the  negligence 
in  question.  Nor  is  there  any  force  in  the  suggestion  that  by 
holding  such  contracts  valid  the  shipper  will  be  placed  at  the 
mercy  of  the  carrier.  He  is  not  boimd  to  make  the  contract. 
On  the  contrary,  he  may  insist  that  the  carrier  shall  receive 
his  goods  upon  the  terms  and  conditions  imposed  by  the  law 
of  the  land,  and  the  carrier  cannot  refuse  to  take  them  with- 
out subjecting  himself  to  an  action.  Having  engaged  in  a 
business,  in  its  nature  of  a  public  character,  he  is  bound  to 
accommodate  the  public,  and  to  receive  and  transport  all  goods 
coming  within  the  line  of  his  business,  under  all  the  responsi- 
bilities imposed  by  the  law,  upon  the  payment  of  a  reasonable 
compensation. 

It  is  urged,  by  way  of  argument  on  the  part  of  the  plaintiff, 
that,  unless  the  defendants  are  held  liable,  the  plaintiff  will  be 
without  remedy,  for  the  reason  that  the  owners  of  the  Ada 
Hancock,  under  the  peculiar  circumstances  of  this  case,  cannot 
be  made  responsible.  This  point  rests  upon  the  fact  that  the 
defendants  did  not  give  the  master,  agent  or  owners  of  the  Ada 
Hancock  a  note  in  writing  of  the  true  character  and  value 
of  the  treasure  in  question,  pursuant  to  the  provisions  of  an 
Act  of  Congress  of  the  3d  of  March,  1851,  entitled  "An  act 
to  limit  the  liability  of  shipowners,  and  for  other  purposes." 
(United  States  Statutes  at  Large,  635.)  That  Act,  by  its  own 
terms   (Section  7),  does  "not  apply  to  the  owner  or  owners 
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of  anv  canal  boat,  barge  or  lighter,  or  to  any  vessel  of  any 
description  whatoverj  used  in  rivers  or  inland  navigation." 
It  would  seem  that  tho  Ada  Hancock  comes  within  the 
descrii)tion  of  vessels  excepted  from  the  operation  of  the  Act 
She  plies  only  between  the  shore  and  the  anchorage  of  the 
steamer  Senator,  a  distance  of  only  three  miles.  Such  can 
hardly  be  deemed  ocean  navigation.  That  term  can  only  be 
applied  to  the  voyage  performed  by  the  Senator.  The  ocean 
voyage  commences  and  ends  at  the  anchorage  of  the  vessels 
by  which  it  is  performed.  The  office  performed  by  the  Ada 
HancoeJc  was  that  of  a  lighter.  She  was  used  solely  for  the 
purpose  of  carrying  passengers  and  light  freight  from  the 
shore  to  the  steamer  Senator,  and  was,  therefore,  no  more 
engaged  in  ocean  navigation  than  the  other  small  boats  or 
vessels  called  lighters,  in  the  record  in  this  case,  by  which 
the  heavier  freight  was  usually  transported.  The  latter  are 
within  the  exact  letter  of  the  exception  in  question,  and  the 
Ada  Hancock,  in  view  of  the  puri)08e  for  which  she  was 
employed,  can  hardly  be  said  to  be  without  it  merely  because 
she  is  called  a  steam  tug  instead  of  a  lighter.  I  am,  there- 
fore, of  the  opinion  that  the  Act  in  question  has  no  applica- 
tion to  the  facts  of  the  present  case;  but  were  it  otherwise, 
it  is  by  no  means  clear  that  the  defendants  were  guilty  of 
negligence  in  not  complying  with  its  provisions  in  order  to 
charge  the  owners  of  the  Ada  Hancock.  The  Act  was 
intended  solely  for  the  benefit  and  protection  of  shipo\vners, 
and  I  see  no  reason  why  they  may  not  waive  its  observance 
on  the  part  of  shippers,  if  so  disposed.  There  are  facts  in 
this  case  which  tend  to  show  that  such  may  have  been  the 
case  in  the  present  instance. 

My  conclusion  is  that  the  case  was  not  tried  in  the  Court 
below  upon  the  proper  theory,  and  that  the  judgment  ought 
to  be  reversed  and  the  case  remanded. 

VOL.  XXVII.— 4 
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A.  S.  HUKLBUTT  v.  PETER  BUTENOP. 

GnTiFiRD  Copt  of  a  Dbbd  as  Byidbncb. —  A  party  claiming  title  under  a 
deed  duly  acknowledged  Is  entitled  to  have  a  certified  copy  of  the  record  of 
the  same  received  In  evidence,  upon  making  statute  proof  that  he  never  had 
control  of  the  original,  and  that  It  Is  not  then  In  his  power  or  control. 

Bbcobo  of  Deed  not  pbopeblt  Acknowledged. —  The  record  of  a  deed  not 
properly  acknowledged  does  not  give  constructive  notice  to  subsequent  pur- 
chasers In  good  faith. 

Dbcbbb  in  Action  bbought  bt  onb  fob  Himself  and  on  behalf  of  Othebs. 
—  ^here  an  action  Is  brought  by  one  of  several  persons,  claiming  title 
from  a  common  source,  on  his  own  behalf  and  In  behalf  of  all  others  Inter- 
terested  in  the  same  manner  as  himself,  to  set  aside  a  deed  executed  to 
others  by  the  same  grantor  under  whom  plaintiff  claims,  on  the  ground  of 
fraud,  the  parties  named  in  the  complaint,  for  whose  benefit  the  action  is 
brought,  are  entitled  to  the  benefit  of  the  decree  declaring  the  deed  fraudu- 
lent. 

PUBCHASBBS  aftbb  Us  pendent  filed. —  If  a  li«  pendent  is  filed  at  the  com- 
mencement of  an  action  brought  to  set  aside  a  deed  on  the  ground  of  fraud, 
parties  who  buy  of  the  defendant  pending  the  litigation  are  bound  by  the 
decree. 

Abbbssment  must  fix  Valuation  on  Pbopkbtt. —  An  assessment  of  town 
lots  for  taxation,  which  does  not  give  their  cash  valuation  either  in  gross  or 
detail,  Is  radically  defective.  Figures  placed  opposite  town  lots  In  an  as- 
sessment roll,  without  any  statement  whether  they  stand  for  cents,  dollars, 
or  eagles,  do  not  fix  any  valuation  to  the  same. 

Tax  Deed  —  When  Void. —  A  tax  deed  executed  In  1860,  for  land  sold  for 
taxes,  is  void  if  the  assessment  shows  that  there  was  not  any  cash  valua- 
tion of  the  lot  which  the  deed  purjtorts  to  convey. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

In  the  suit  brought  by  Edward  Gibbons,  on  behalf  of  him- 
self and  others,  the  complaint  set  forth  the  execution  of  the 
deed  of  Vincente  Peralta  to  Hays,  Caperton  et  als.,  dated  13th 
day  of  March,  A.  D.  1852,  and  that  he,  Gibbons,  had  become 
a  purchaser  under  the  said  deed  of  a  certain  tract  of  land  in 
the  City  of  Oakland;  that  a  large  number  of  persons,  several 
hundred,  had  likewise  become  purchasers  under  the  said  deed, 
and  for  valuable  considerations ;  that  the  parties  similarly  sit- 
uated with  himself  were  numerous,  and  that  it  was  impracti- 
eable  to  bring  them  all  before  the  Court 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
defendant  appealed. 

The  other  facts  arc  stated  in  the  opinion  of  the  Court 
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Oeorge  &  LoiLghboroiLgh,  for  Appellant 

The  plaintiflF  sought  to  introduce  copy  of  deed  under  the 
authority  of  the  second  section  of  the  Act  of  1857.  It  was, 
therefore,  upon  the  plaintiff  to  show  —  not  merely  swear  —  that 
the  original  deed  was  not  under  his  control,  or  that  it  was  lost, 
before  he  should  be  permitted  to  use  the  certified  copy.  This, 
we  contend,  he  failed  to  do.  He  swore,  it  is  true,  in  the  words 
of  the  statute,  that  he  had  not  control  of  the  original.  His 
language  was:  '*I  never  had  control  of  the  original  deed,  and 
it  is  not  now  in  my  power  or  control" 

This  was  only  swearing  to  a  conclusion  of  law,  but  does  not 
show  to  the  Court  that  the  original  was  not  under  his  control. 

"It  is  an  established  rule  that  the  best  evidence  must  in  all 
cases  be  given  of  which  the  nature  of  the  fact  to  be  established 
or  negatived  is  capable.  This  is  a  rule  of  policy  grounded  upon 
a  reasonable  suspicion  that  the  substitution  of  inferior  for 
better  evidence  arises  from  some  sinister  motive,  and  an  ap- 
prehension that  the  best  evidence,  if  produced,  would  alter  the 
case  to  the  prejudice  of  the  party."  (Petersdorff's  Com.  Law, 
Tit.  Evidence;  Bagley  v.  McMickle,  9  Cal.  445.) 

"The  rule  which  excludes  substitutionary  evidence  so  long 
as  the  best  evidence  can  be  had,  was  made  for  the  prevention 
of  fraud,  and  has  become  essential  to  the  pure  administration 
of  justice."     (1  Green.  Evidence,  Sec.  82.) 

"And  the  rule  being  general  in  its  application,  it  would  not 
he  sufficient  to  rebut  this  presumption  in  any  particular  case,  so 
as  to  let  in  the  substitutionary  evidence.  Thus  it  would  be  of 
no  avail  to  prove  that  the  copy  tendered  in  evidence  was  in 
every  respect  quite  correct ;  it  would  be  still  inadmissible  while 
it  was  in  the  power  of  the  party  to  produce  the  original."  (1 
Phil,  on  Ev.,  4th  Am.  Ed.,  670.) 

"The  Act  of  1851,. which  provided  that  copies  of  papers 
from  the  Recorder's  office  shall  be  received  in  evidence  with 
the  like  effect  as  the  original  could  be  if  produced,  did  not  dis- 
pense  with  the  production  of  the  original  if  it  could  be  ob* 
tained."    {Macy  v.  Goodwin,  6  CaL  582.) 
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Before  a  certified  copy  can  be  offered  in  evidence,  the  party 
tniLst  prove  the  loss  of,  or  his  viability  to  produce  the  original. 
Per  Judge  Field,  in  Touchard  v.  Keyes,  21  Cal.  211. 

As  to  the  sufficiency  of  the  proof  that  a  deed  is  lost,  see 
Fallon  V.  Dougherty,  12  Cal.  lOS,  and  the  cases  there  cited. 

As  to  ^at  proof,  or  rather  what  facts  are  sufficient  to  show 
the  inability  of  the  party  to  produce  the  original,  see  numerous 
cases  cited  in  Note  446  to  2  PhiL  Ev.,  Edwards'  Ed.,  p.  514; 
aee  also  p.  552. 

The  tax  deed  of  the  defendant  shows  upon  its  face  that  all 
the  requirements  of  the  law  were  fully  complied  with,  and  is 
fterefore  prima  facie  evidence  of  all  the  matters  set  forth  by 
it  and  of  title  in  the  grantee.  (O^Orady  v.  Barnhisel,  23  Cal. 
887.) 

If  the  plaintiff  was  the  owner  of  the  land,  it  was  his  duty 
to  pay  the  taxes.  He  could  not  have  been  misled  by  any  act 
of  the  defendant,  for  the  land  was  assessed  to  P.  C.  Lander, 
who  conveyed  to  the  plaintiff  after  the  lien  had  attached  and 
before  the  taxes  became  payable. 

The  defendant  was  under  no  obligation  to  the  plaintiff  to 
pay  these  taxes,  nor  can  he  be  required  to  hold  the  tax  title  in 
trust  for  the  plaintiff,  for  there  was  no  privity  in  estate  nor 
fiduciary  relation  existing  between  them. 

The  defendant  was  under  no  obligation  to  the  State  to  pay 
the  taxes  unless  the  land  was  his,  or  at  least  assessed  to  him  as 
the  owner. 

Samuel  /.  Clarke,  Jr.,  for  Respondent. 

The  proof  was  stronger  than  that  required  by  the  statute. 
The  plaintiff  testified  that  he  never  had  control  of  the  original 
deed,  and  in  the  very  words  of  the  statute,  "  it  is  not  now  in 
my  power  or  control.*^  The  plaintiff's  counsel  argues  that  this 
was  only  swearing  to  a  conclusion  of  law.  Whether  he  swore 
to  a  conclusion  of  law  or  not,  makes  very  little  difference;  he 
iwore  to  what  the  law  required  he  should  swear  to. 

But  we  differ  from  the  counsel  as  to  what  is  a  conclusion  of 
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lavK  When  a  party  shears  that  he  has  not  the  eontrol  of  m. 
deed,  we  uaderstand  that  he  swears  to  a  fact  The  oounael 
also  contends  that  the  evidence  did  not  show  that  the  original 
was  not  nnder  the  control  of  the  plaintiff.  Q&  thia  point  we 
might  cite  one  of  the  authorities  referred  to  by  the  <kfendant 
himself  —  the  case  of  Bagley  y.  McMicJde,  9  CaL  449.  JiMlge 
Field  there  says  ''the  preliminary  proof  is  addressed  to  the 
Court,  and  as  to  its  sufficieoey  the  Gmrt  is  the  9oie  judge." 

The  only  proof  up<m  the  question  was  the  evidence  we  have 
cited.  No  evidence  was  produced  on  the  other  side;  and  the 
Court  below,  acting  upon  the  only  proof  before  tiiemy  admitted 
the  certified  copy  in  evidence. 

The  owner  is  not  bound  to  select  from  a  long  list  of  prop- 
erty any  particular  lot,  and  make  a  calculation  of  the  amount 
of  tax  supposed  to  be  charged  there<m;  thai  is  a  dmty  imposed 
upon  the  officers  of  the  law.  That  was  the  information  that 
the  assessment  roll  should  convey  to  the  ownar. 

Upon  this  point  we  refer  to  BlackweU  on  Tax  Titles,  page 
176:  ''When  one  owns  several  tracts  or  parcels  of  land, 
they  should  be  listed  and  valued  separately,  else  the  pro- 
ceeding will  be  void.  Thus,  in  Skimm  v.  Himmim,  the  statute 
required  the  Assessors  to  set  forth  in  these  lots  the  number 
of  acres  of  unimproved  lands  which  they  may  have  taxed  <» 
each  non-resident  proprietor,  and  the  value  at  which  they  nuiy 
have  estimated  Ihe  same." 

It  appears  from  the  statement  in  BlackweU,  ihkt  three  lots 
were  charged  to  William  Chemin:  the  aggregate  value  was 
put  down  at  two  hundred  and  forty  dollars;  the  State  and 
county  tax  at  sixty-one  cents;  the  number  of  acres;  the  town 
taXy  three  dollars  and  twenty-two  cents,  and  the  total  taic, 
three  dollars  and  eighty-three  cents.  The  Court  held  the  list 
ill^al,  saying  a  fair  construction  of  the  statute  requires  that 
each  lot  should  be  valued  and  assessed  s^aiatdy. 

The  lots  may  be  owned  by  different  persons^  and  if  a  joint 
valuation  and  assessment  was  allowed,  <me  owner  could  not 
ascertain  the  amount  of  the  tax  on  his  own  land,  or  pay  or 
redeem  the  land  when  sold,  without  paying  the  tax  upon  all 
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the  other  land  assessed  with  it,  although  in  this  case  the  sev- 
eral lots  appear  to  have  been  owned  by  one  person.  That  fact 
cannot  dispense  with  the  law,  or  excuse  a  deviation  from  it. 
(26  Maine,  228.)  Blackwell  then  proceeds  to  cite  the  case  of 
Willey  V.  ScovilVs  Lessee,  9  Ohio,  48.  It  appears  from  that 
case  that  there  were  nine  lots  assessed  together.  Mr.  Justice 
Grinke  says:  "The  law  requires  that  the  Auditor  should  so 
list  and  advertise  the  land  as  to  furnish  the  owner  with  a  descrip- 
tion of  the  land  subject  to  taxation,  and  that  the  sale  shall  be 
advertised  and  conducted  in  conformity  with  that  rule."  In 
this  instance  there  was  no  assessment  in  gross  upon  the  whole 
amount  of  the  taxes  chargeable  upon  the  nine  lots,  and  yet  each 
lot  waa  put  up  to  pay  the  tax  on  it  separately. 

''  The  land  is  not  treated  as  an  entire  part  in  the  list  adver- 
tisement for  sale,  but  is  so  treated  in  the  apportionment  of  the 
tax.  Now,  it  is  evident  that  the  course  pursued  should  be 
consistent  with  itself;  if  the  lots  might  be  treated  as  separate 
and  distinct  parcels  of  land,  then  the  tax  charged  upon  them 
should  have  corresponded  with  the  fact  in  the  description; 
and  if  they  should  be  treated  as  one  entire  tract,  then,  although 
the  assessment  of  the  tax  in  the  advertisement  in  one  aggregate 
sum  would  have  been  correct,  the  description  of  the  land  itself 
would  have  been  erroneous,  and  so  would  the  sale  under  it 
In  either  case  the  title  would  be  defective,  and  the  Court  was 
right  in  ruling  out  the  evidence/' 

By  the  Court,  Shafter,  J. 

This  is  an  action  of  ejectment  brought  to  recover  th6  pos- 
session of  Block  Sixty-seven,  situated  in  the  City  of  Oakland, 
and  is  parcel  of  lands  granted  by  the  Mexican  Government  to 
Peralta.  Both  parties  claim  under  the  said  grantee.  The 
plaintiflF,  at  the  trial,  oflFered  in  evidence,  as  part  of  his  deraign- 
ment  from  Peralta,  a  certified  copy  of  the  record  of  a  deed 
from  Irving  to  one  Marshal.  The  plaintiff  was  sworn  and  tes- 
tified that  he  "  never  had  control  of  the  original  deed,  and  that 
it  was  not  then  in  his  power  or  control."     The  defendant 
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objected  to  the  admission  of  the  document^  on  the  ground 
that  there  was  not  sufficient  evidence  of  the  loss  of  the  orig- 
inaly  and  that  no  diligence  had  been  used  to  produce  it.  The 
objection  was  overruled  by  the  Court,  and  the  defendant 
excepted. 

This  ruling  was  correct     (Skinker  v.  Flohr,  13  Cal.  638.) 

The  plaintifFy  having  connected  himself  with  J.  C.  Hays  and 
others,  grantees  of  Peralta,  by  deed  dated  March  13,  1852,  and 
recorded  March  17,  1852,  on  a  defective  acknowledgment,  and 
having  further  proved  that  Peralta  was  in  possession  of  the 
property  in  1849,  -and  the  defendant  was  in  possession  at  the 
commencement  of  the  action,  July  30,  1860,  rested  his  case. 
The  defendant  then  gave  in  evidence  a  deed  of  the  premises 
from  Peralta  to  Francisco  Galindo,  dated  October  8,  1857, 
and  recorded  on  that  day,  and  a  deed  from  Galindo  to  defend- 
ant, dated  July  27,  1860,  duly  recorded.  The  defendant  also 
introduced  a  tax  deed  to  himself,  dated  July  27,  1860,  recorded 
June  20,  1861.  The  plaintiff,  in  rebuttal,  produced  the  tax 
certificate  showing  that  the  sale  was  to  Henry  Butenop  and 
not  to  defendant,  and  also  gave  in  evidence  a  deed  from  Galindo 
to  Pacheco,  dated  September  24,  1858,  and  recorded  on  that 
day;  and  also  the  judgment  roll  in  an  action  brought  by  Ed- 
ward Gibbons  against  Peralta  and  wife,  Galindo,  and  Pacheco, 
on  the  2d  of  February,  1859,  in  which  action  it  was  adjudged 
that  the  aforesaid  deed  from  Peralta  to  Galindo,  and  the  deed 
from  Galindo  to  Pacheco,  were  fraudulent  and  void  as  to  the 
plaintiff  Gibbons,  "and  those  on  whose  behalf  he  sues."  It 
appears  by  the  record  that  Gibbons  sued  on  his  own  behalf 
and  on  behalf  of  all  others  claiming,  as  he  claimed,  under  the 
deed  of  Peralta  to  Hays  and  others,  of  March  13,  1852.  A 
notice  of  lis  pendens  was  filed  in  the  action,  and,  as  we  under- 
stand the  record,  on  the  day  the  action  was  brought. 

The  Court  instructed  the  jury  that  the  plaintiff  had  proved 
title  in  himseK  —  that  the  defendant  had  failed  to  make  out  a 
defense,  and  that  the  plaintiff  was  entitled  to  a  verdict  —  to 
which  charge  the  defendant  excepted. 

1.  Laying  the  decree  in  Gibbons  v.  Peralta  out  of  account, 
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the  case  Btands  thus:  The  plaintiff  proved  title  in  himself 
through  the  unrecorded  deed  of  Peralta  to  Hays  and  others,  of 
March  13,  1852.     The  defendant  then  proved  a  title  appar- 
ently better  than  that,  through  the  recorded  deed  of  Peralta 
to  Galindo,  of  October  8,  1857.     The  plaintiff,  however,  for 
the  purpose  of  showing  that  the  defendant  took  nothing  by 
Galindo's  deed  of  July  27,  1860,  proved  that  Galindo  had  no 
title  at  that  date  by  showing  a  previous  conveyance  by  him  to 
Pacheco.     Assuming  that  the  evidence  accomplished  its  pur- 
pose, yet  standing  by  itself  it  demonstrated  also  that  the  plain- 
tiff himself  had  no  title,  the  deed  of  Peralta  to  Hays  not 
having  been  duly  recorded.     There  was  evidence  in  the  case 
tending  to  prove  that  Peralta  was  in  possession  in  1849,  but 
none  tending  to  prove  any  entry  on  the  part  of  the  plaintiff. 
But  the  case  did  not  go  to  the  jury  on  the  state  of  facts  sug- 
gested.   The  decree  in  the  case  of  Gibbons  v.  Peralta  and  othersy 
established  that  the  deed  from  Peralta  to  Galindo,  and  the  deed 
from  Galindo  to  Pacheco,  were  nullities  as  to  Gibbons  and  all 
others  claiming  under  Peralta  through  his  deed  to  Hays  and 
others.    The  plaintiff  herein  is  one  of  the  unnamed  parties  for 
whose  benefit  that  suit  was  brouglit,  and  as  such  is  entitled  to 
participate  in  the  benefit  of  the  decree.     The  defendant  is 
bound  by  the  decree^  for  there  was  a  notice  of  lis  pendens  filed, 
and  the  defendant  bought  of  Galindo  pending  the  litigation. 
It  is  further  to  be  observed,  that  the  defendant  neither  proved 
nor  offered  to  prove  that  Galindo  was  a  bona  fide  purchaser 
under  Peralta  for  a  valuable  consideration. 

2.  It  is  further  insisted  that  the  instruction  was  erroneous, 
for  the  reason  that  the  defendant  became  the  owner  of  the  lands 
by  force  of  the  tax  deeds. 

The  tax  was  assessed  under  the  Act  of  1857  and  other  Acts 
amendatory  thereof  and  supplementary  thereto.  The  assess- 
ment roll  was  put  in  evidence,  from  which  it  appeared  that 
the  block  in  question  (No.  67,  situated  in  Oakland  township) 
was  listed  to  P.  C.  Lander.  The  question  discussed  by  coun- 
sel as  to  whether  the  defendant  could  purchase  the  pronerty 
at  tax  sale,  he  having  been  in  possession  at  the  time  the  tax 
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was  assessed,  does  not  arise,  for  the  reason  that  the  record 
shows  that  the  property  was  purchased  by  Henry  Butenop, 
and  there  is  no  evidence  in  the  case  showing  that  the  pur- 
chase was  in  trust  for  the  defendant  or  by  any  collusion  with 
him.  It  appears  by  the  recitals  in  the  deed  that  the  certificate 
of  sale  issued  to  the  purchaser  was  assigned  by  him  to  the 
defendant,  and  we  shall  assume,  for  all  the  purposes  of  this 
hearing,  that  the  fact  is  established  by  force  of  the  recitals. 
We  consider  that  the  assessment  is  radically  defective  In  a 
number  of  particulars.  There  are  seven  distinct  lots  assessed 
to  Lander,  described  severally  by  numbers,  but  their  value  is 
given  neither  in  gross  nor  in  detail.  Under  the  head  of  "  value 
of  city  and  town  lots,''  there  are  figures  written  off  against 
the  numbers  of  the  lots  respectively,  and  in  case  of  Block 
Sixty-seven,  the  figures  "500;"  but  whether  they  stand  for 
cents  or  dollars  or  eagles  does  not  appear. 

It  is  to  be  further  observed,  in  relation  to  the  first  three 
blocks,  that  they  are  flanked  on  the  right,  in  the  assessment 
roll,  by  a  single  sum,  "14  50."  The  "total  value  of  the 
property"  is  not  represented  otherwise  than  by  the  barren 
figures  "21.05,"  which  sum,  if  read  as  a  whole  number,  is 
larger  than  the  sum  of  the  figures  first  referred  to  by  fifty, 
and  the  "total  tax"  is  set  down  as  32.63  cents.  Passing  by 
these  obvious  discrepancies,  however,  it  is  sufficient  to  say  that 
the  tax  deed  is  void  for  the  reason  that  it  appears  there  was 
never  any  cash  valuation  of  the  lot  which  the  deed  purports 
to  convey.  (Acts  1857,  p.  327,  Sec.  4 ;  Black.  Tax  Tit,  176, 
193 ;  Huse  v.  Merriam,  2  Greenleaf,  375.) 

Judgment  affirmed. 


WILLIAM  K  REED  v.  THOMAS  SPICEE  aud  DANIEL 

SPICER. 

DaflCBZPTioir  of  Land  in  ▲  Deed. —  If  a  deed  recites  two  descriptions  of  the 
propertj  conyeyed.  one  of  which  snfllciently  Identifies  the  property,  wtille  the 
other  Is  faJse  In  fact,  the  false  description  rtionid  be  rejected  as  surphissffp. 
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Deed  or  a  Ditch. —  A  deed  conyeying  a  right  of  way  upon  land,  in.  to,  and 
for  a  ditch  called  the  Mountain  Brow  Ditch,  ii  a  conyeyance  of  the  ditch 
Itself. 

A  Ditch  not  an  Easement. —  A  ditch  used  for  the  conyeyance  of  waUir  tor 
mining  purposes  is  not  a  mere  easement  or  Incorporeal  hereditament. 

Sale  bt  Tenants  in  Common.— ^  If  two  persons  own  a  tract  of  land  as  ten- 
ants in  common,  and  one  of  them  conyeys  to  a  third  person  a  ditch  crossing 
the  same,  and  the  other  afterwards  conyeys  to  another  third  person  the  same 
ditch,  the  deeds  are  yalid  conyeyances  as  between  the  parties,  and  the  per- 
sons to  whom  the  conyeyances  are  made  become  tenants  in  common  in  the 
property. 

Statute  of  Limitationb  —  Mexican  Obant. —  The  Statute  of  Limitations 
does  not  commence  to  run,  with  regard  to  lands  held  under  a  Mexican 
or  Spanish  grant,  until  a  patent  for  the  same  has  been  issued  by  the  Goy- 
emment  of  the  United  States. 

Appeal  from  the  District  Oonrt,  Thirteenth  Judicial  Dis- 
trict^ Stanislaus  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Coffroih,  and  Spatdding,  for  Appellants, 

The  first  ground  of  objection  was  "that  said  deed  did  not 
convey  any  interest  in  the  land  in  question,  nor  any  easement 
therein,  but  merely  an  interest  or  easement  in  certain  lands 
belonging  to  defendant  Spicer/' 

It  is  true  that  in  the  description  of  the  thing  granted,  the 
words  occur:  "All  the  right  of  way  in  and  upon  the  land 
owned  by  the  said  party  of  the  second  part."  This  may  have 
been  a  verbal  error,  or  it  may  have  been  a  mistake  of  the  par- 
ties as  to  their  legal  rights.    In  either  case  it  is  immaterial. 

The  palpable  mistake  of  a  word  will  not  defeat  the  manifest 
intention  of  the  parties.     (Dougl.  384.) 

The  property  is  described  in  the  deed  by  a  certain  name. 
This  is  sufficient.  {Castro  v.  OiU,  6  Oal.  42 ;  Staadey  v.  Oreen, 
12  Cal.  166.) 

There  can  be  no  mistake  as  to  the  intention  of  the  parties 
to  this  deed. 

In  the  habendum  of  the  deed  Haley  conveys  to  Spicer  "  all 
the  estate,  right,  title,  interest,  property,  possession,  claim, 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
srid  party  of  the  first  part,  of,  in,  or  to  the  above  described 
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premises,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances." 

The  office  of  the  habendum  is  properly  to  determine  what 
estate  or  interest  is  granted  by  the  deed.     (2  Black.  Com.  298.) 

In  this  case  all  the  interest  of  the  grantor  passed.  The  mis- 
take or  ignorance  of  any  of  the  parties  to  a  conveyance  of 
their  rights  in  the  estate  will  not  render  the  deed  void.  (Sng- 
den  on  Vendors,  Vol.  11,  p.  514;  Siorrs  v.  Baker,  6  John.  Ch. 
166.) 

The  Court  erred  in  excluding  the  oral  testimony  offered  by 
defendants,  to  wit:  "That  the  defendants,  and  those  from 
whom  they  deraign  title,  had  constructed  said  ditch  in  1856, 
and  had  ever  since  held  the  same  adversely  to  the  plaintiff  and 
his  grantors." 

The  objection  to  this  evidence  was,  "that  the  patent  had 
only  issued  in  1863,  and  from  that  time  alone  did  the  Statute 
of  Limitations  begin  to  run." 

The  plaintiff  in  this  case  seems  to  have  proceeded  upon  the 
theory  that  fee  simple  titles  to  real  estate  and  easements  are 
governed  by  the  same  laws,  or,  at  least,  that  the  Statute  of 
Limitations  applies  in  the  same  manner  to  one  as  to  the  other. 
The  law  of  easements,  as  applied  to  running  waters,  (the 
€^tujs  ductus  of  the  civil  law,)  must  govern  and  control  the 
case  at  bar. 

All  easements  are  things  incorporeal,  mere  rights,  invisible 
and  intangible.  (Bowen  v.  Team,  6  Rich.  298;  Kowbotham  v. 
Wilson,  8  Ellis  &  B.  123 ;  Wash,  on  Easements,  18.) 

The  grant  by  which  an  easement  is  created  may  be  evi- 
denced in  several  ways.  It  may  always  be  done  by  the  pro- 
duction of  an  existing  deed.  So  it  may  be  by  prescription  or 
long  enjoyment  of  the  easement  claimed. 

So  the  law  often  regards  the  enjoyment  of  an  easement  as 
evidence  that  a  deed  once  existed,  and  gives  to  this  presimip- 
tion  the  same  effect  in  establishing  a  title  as  if  the  deed  were 
produced.  This  mode  of  treating  the  enjoyment  of  an  ease- 
ment, as  evidence  of  a  title  to  the  same  by  deed,  has  taken  the 
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place  in  modem  practice  of  the  ancient  doctrine  of  prescrip- 
tion.    (Wash,  on  Easements,  19.) 

In  such  cases,  in  the  language  of  Lord  Mansfield,  "  not  that 
the  Court  really  thinks  a  grant  has  been  made,  but  they  pre- 
sume the  fact  for  the  purposes,  and  from  the  principle  of 
quieting  the  possession."     (Eldridge  v.  Knott,  Cowp.  214.) 

H.  P.  Barber,  for  Resjwndent. 

Whether  the  property  was  conveyed  to  plaintiff  by  tenants 
in  common  or  not,  makes  no  difference,  as  one  tenant  in  com- 
mon is  entitled  to  hold  the  entire  property  against  all  the 
world,  except  his  oo-tenant;  and  unless  the  defendant,  Spicer, 
can  show  himself  a  co-tenant,  he  has  no  defense.  (Tov^hard 
V.  Crow,  20  Cal.  150.) 

The  deed  conveys  no  interest  whatever  to  Spicer  in  any 
property  owned  by  Haley.  Appellant  assumes  this  was  a 
mistake.  Suppose  Haley  had  held  a  lease  from  Spicer  of  this 
land,  and  gave  him  the  deed  to  enable  him  to  construct  a 
ditch  over  the  land  so  leased,  would  there  have  been  any  mis- 
take in  this  deed  ? 

It  will  be  remembered  defendant  merely  offered  the  deed  in 
evidence  —  no  offer  whatever  was  made  to  show  that  there  was 
any  mistake  in  it.  The  deed  itself  evidently  conveyed  no 
right  of  way  over  any  lands  owned  by  Haley,  and  the  Court 
was  right  in  rejecting  it.  Errors  and  mistakes  in  deeds  must 
be  corrected  in  equity.  They  cannot  be  corrected,  collate- 
rally, in  a  Court  of  law.  {Cameron  v.  Irwin,  6  Hill,  272; 
Leavitt  v.  Palmer,  3  IST.  T.,  8  Comst^  19;  Adams'  Equity, 
4  Am.  ed.  882,  387.) 

Defendant's  entire  title  to  the  right  of  way,  claimed  by  him, 
is  founded  on  this  deed  from  Haley.  Even  were  the  deed 
valid  on  its  face,  it  would  be  ineffective;  for  one  tenant  in 
common  does  not  possess  the  power  to  create  an  easement  on 
the  joint  property.  At  the  time  of  the  alleged  deed  from 
Haley,  Stebbins  and  Haley  were  tenants  in  common  of  th? 
land  over  which  this  pretended  right  of  way  was  granted  by 
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Haley,  and  his  sole  grant  was  void.  The  reason  of  the  rule  is 
obovious.  If  either  tenant  in  oommon  possessed  power  to  grant 
a  ri^t  of  way  over  or  create  an  easement  on  the  common 
property,  he  might  totally  rnin  it,  as  by  granting  the  right  to 
dig  a  canal  or  construct  a  road  through  it.  The  principle  is 
expressly  laid  down  in  Washburn  on  Easements,  29;  3  Kent's 
Com.  578,  note  a. 

By  the  Court,  Shapteb,  J. 

This  is  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  certain  premises  described  as  "  The  Mountain  Brow 
Water  Company's  Ditch  —  consisting  of  dams,  ditches,  flumes 
and  reservoirs  used  for  mining  and  irrigating  purposes,  lying 
and  being  situate  in  the  Counties  of  Calaveras  and  Stanislaus." 
Trial  by  jury  —  verdict  and  judgment  for  plaintiff.  The  appeal 
is  from  the  judgment  and  from  the  order  overruling  defend- 
ant's motion  for  a  new  trial. 

It  appears  from  the  record  that  the  ditch  in  question  crosses 
certain  two  leagues  of  land  which,  on  the  25th  of  January, 
1860,  were  owned  by  Salsbury  &  Haley  and  James  Phelan, 
as  tenants  in  common  —  and  certain  other  lands  belonging  to 
one  Packard,  adjoining  the  lands  first  mentioned,  on  the  west. 
On  the  aforesaid  date  Packard  conveyed  to  the  plaintiff  that 
part  of  the  ditch  which  crossed  his  own  land,  and  ten  feet 
additional  on  each  side  of  it;  and  on  the  26th  of  June,  1862, 
Phelan  executed  to  the  plaintiff  a  dood  pur]X)rtinG:  to  convey 
that  section  of  the  ditch  which  crossed  the  two  leagues  owned 
by  the  grantor  in  common  with  Haley,  with  a  like  selvedge  of 
ten  feet  on  either  side.  The  plaintiff  having  proven  these 
facts,  and  shown  the  defendants  in  possession,  rested  his  case. 

The  defendants,  in  support  of  the  issue  on  their  part,  offered 
in  evidence  a  deed  executed  by  said  Haley  to  Thomas  Spicer, 
one  of  the  defendants,  January  25th,  1860.  The  evidence  was 
objected  to,  first,  on  the  ground  that  the  deed  did  not  convey, 
nor  purport  to  convey,  any  interest  in  the  land  in  question, 
but  merely  an  interest  or  easement  in  certain  lands  belonging 
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to  Spicer,  the  grantee;  and,  second,  on  the  ground  that  Haley, 
being  merely  a  tenant  in  common  of  the  land,  could  not  grant 
an  easement  therein.  The  objections  were  sustained,  and  the 
defendants  excepted.  The  defendants  then  offered  to  prove  by 
Spicer  that  the  ditch  was  constructed  in  1856,  and  that  it  was 
constructed  by  the  defendants  and  those  from  whom  they 
derived  title,  and  that  they  had  ever  since  held  the  ditch 
adversely  to  the  plaintiff  and  his  grantors.  It  being  already 
in  proof  as  a  part  of  the  plaintiff's  case,  that  he  held  under  a 
Mexican  grant  confirmed  under  the  Act  of  Congress,  and  that 
the  patent  founded  thereon  did  not  issue  until  18G3,  the  Court 
excluded  the  evidence,  on  objection  of  the  plaintiff,  and  the 
defendants  excepted.  These  rulings  of  the  Court  we  are  now 
called  upon  to  review. 

1.  As  to  the  exclusion  of  the  deed  from  Haley  to  defendant 
Spicer. 

By  the  deed,  Haley,  the  party  of  the  first  part,  "  for  and  in 
consideration  of  one  dollar  to  him  in  hand  paid  by  the  party 
of  the  second  part  (Spicer)  remised,  released  and  quitclaimed 
unto  the  said  party  of  the  second  part,  and  to  his  heirs  and 
assigns  forever,  all  the  right  of  way  in  and  upon  the  land 
owned  by  the  said  party  of  the  second  part,  in,  to  and  for 
the  ditch  called  ^Mountain  Brow  Water  Company,'  together 
with  the  privilege  of  building  a  dam  across  Little  John's 
Creek,  for  the  purpose  of  a  reservoir  for  said  ditch.  Together 
with  all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining. 
And  also  the  estate,  right,  title,  interest,  property,  possession, 
claim  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  party  of  the  first  part,  of,  in  or  to  the  above  described 
premises,  and  every  part  or  parcel  thereof,  with  the  appurte- 
nances.   To  have  and  to  hold,"  etc. 

The  interest  intended  to  be  conveyed  is,  literally,  a  "  right 
of  way."  There  are  two  independent  descriptions  of  tlia 
way;  first,  by  nams  —  ^'a  way  to,  in  and  for  the  ditch  calbd 
Mountain  Brow  AVater  Company ; "  second,  by  indicating  the 
land  which  the  way  crosses,  viz:    "land  owned  by  Spicer.'* 
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It  is  clearly  shown  by  the  record,  and  counsel  on  both  sides 
admit,  the  second  description  to  be  false.  If  false,  the  descrip- 
tion should  be  rejected.  (Broom's  Maxims,  490.)  In  the 
case  of  a  lease  of  a  portion  of  a  park,  described  as  being  in 
the  occupation  of  S.,  and  lying  within  certain  specified  abut- 
tals, with  all  the  houses,  etc.,  belonging  thereto,  "  which  are 
now  in  the  occupation  of  S.,"  it  was  held  that  a  house  within 
the  abuttals  but  not  in  the  occupation  of  S.  would  pass.  {Doe 
d.  &  Smith  V.  Galloway,  5  B.  and  Ad.  43 ;  Beaumont  v.  Field,  1 
B.  &  Aid.  247.)  The  ditch  is  spoken  of  in  the  deed  as  a  ditch 
then  existing.  Its  tei-mini  and  branches  are  set  forth  in  the 
complaint,  and  the  disseisin  alleged  comprehends  the  whole  of 
the  ditch,  branches  included.  Stakes,  the  surveyor,  called  by 
the  plaintiff,  testified  that  "  the  property  described  in  the  com- 
plaint was  located  in  part  on  the  two  leagues  owned  by  Phelan 
and  Haley,  and  in  part  upon  the  three  and  a  half  leagues  to 
the  west,  owned  by  Packard;''  and  this  was  the  only  testi- 
mony upon  the  subject  Nor  was  there  any  evidence  in  the 
case  showing  that  there  was  any  ditch  in  the  Counties  of 
Calaveras  and  Stanislaus  known  as  the  "  Mountain  Brow  Ditch 
Company,"  other  than  the  one  crossing  the  lands  above  men- 
tioned. The  deed  then  does  not  present  the  case  of  two 
descriptive  phrases,  one  of  which  by  restraining  or  narrowing 
the  larger  scope  of  the  other,  makes  it  more  specific  —  both 
amounting  to  but  one  description  in  legal  effect;  but  instead 
thereof,  the  deed,  when  read  in  the  light  of  the  res  gesice,  pre- 
sents the  case  of  two  descriptions,  independent  and  detached, 
one  of  which  goes  upon  a  matter  of  fact  which  the  proof  of 
the  plaintiff  shows  had  no  existence  at  the  time  when  the 
d«ed  was  executed. 

As  to  the  second  objection  to  the  admissibility  of  the  deed, 
it  was  not  in  our  judgment  well  taken.  Substantially  the 
conveyance  was  of  the  ditch,  for  there  can  be  no  distinction 
taken  between  a  "  right  of  way  in  a  ditch  ''  or  "  for  "  an  exist- 
ing ditch,  and  the  ditch  itself.  The  argument  of  the  respon- 
dent proves  too  much ;  for  if  a  mining  ditch  is  to  be  regarded 
as  a  mere  easement,  or  incorporeal  hereditament,  it  would  fol* 
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low  that  this  action  could  not  be  maintained.  But  passing 
this,  we  do  not  consider  it  necessary  to  inquire  as  to  the  effect 
of  a  deed  executed  by  one  tenant  in  common  of  all  his  inter- 
est in  a  given  part  of  the  common  property,  or  of  some  estate 
therein  of  a  quality  inferior  to  his  own.  That  question  does 
not  arise  on  this  record.  Assuming  the  fact  which  the  rejected 
deed  would  have  established  had  it  been  admitted,  Haley,  one 
of  the  tenants  in  common  of  the  ditch,  conveyed  all  his  inter- 
est in  it  to  defendant  Spicer  in  1860,  and  Phelan  conveyed  all 
his  interest  in  it  to  the  plaintiff  in  1862.  The  parties  to  this 
suit  then  are  tenants  in  common  of  that  portion  of  the  ditch 
crossing  the  two  leagues,  if  the  validity  of  both  deeds  be 
assumed;  but  if  the  deed  under  which  the  defendants  claim 
from  one  of  the  tenants  in  common  be  held  as  invalid  for  the 
reason  that  the  co-tenant  was  not  a  party  to  it,  then  the  deed 
under  which  the  plaintiff  claims  must  be  void  by  parity  of 
reasoning,  and  the  plaintiff  is  out  of  Court.  But  the  deed  of 
Haley  to  Spicer  is  good  as  between  the  parties  to  it,  and  so  as 
to  the  deed  from  Phelan  to  the  plaintiff.  Phelan  might  have 
avoided  the  deed  of  his  co-tenant  to  Spicer,  (1  Hill.  R.  P.  585,) 
and  so  could  the  plaintiff  if  he  had  succeeded  fully  to  Phelan's 
rights.  But  he  has  not  Phelan  and  Haley  are  still  tenants 
in  common  of  the  two  leagues,  less  the  ditch.  Haley  has  con- 
veyed his  interest  in  the  ditch  to  Spicer,  and  Phelan  has 
conveyed  his  interest  in  it  to  the  plaintiff.  The  respective 
grantors  have  co-operated  in  withdrawing  the  ditch  from  the 
operation  of  the  common  title,  and  as  between  the  two  neither 
can  now  be  considered  as  having  conveyed  against  the  will  of 
the  other.  The  conveyance  by  Phelan  was  all  that  was  want- 
ing to  make  Spicer's  title  perfect,  and  the  prior  conveyance 
by  Haley  to  Spicer  was  the  very  fact  which  put  it  in  the  power 
of  Phelan  to  make  a  perfect  title  to  the  plaintiff.  As  neither 
of  the  grantors  can  now  question  the  action  of  the  other,  their 
respective  grantees  cannot  do  it.  As  between  themselves, 
they  are  what  the  several  but  co-operative  deeds  of  Phelan 
and  Haley  have  made  them,  viz:  tenants  in  common  of  the 
ditch   and   its  branches.      (Stark   v.   Barrett,   15  Cal.  368;  1 
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Wash,  on  R.  Prop.  417.)  Therefore  the  deed  of  Haley  to 
SjHcer  should  haye  been  admitted. 

The  evidence  of  the  defendants  offered  in  sapport  of  the 
plea  of  the  Statute  of  Limitations  was  properly  excluded,  for 
the  statute  began  to  run  only  from  the  issuing  of  the  patent, 
JaBuaxy  81,  18S8.  (Richardson  r.  WUliamfen  et  al.^  24  Cal. 
289.) 

Judgment  rev^orsed  and  cause  remanded. 


THE  PEOPLE  V.  THOMAS  BLAOZWELL. 

oy  ImncTMBifT. —  It  will  te  premimed  that  m  indietmtnt  was 
pMMHted  to  tbe  Govt  hj  tbt  FwemaB  of  the  Graod  Jinrj,  and  la  their 
pretenoe,  althoush  that  fftet  Is  not  IndorMd  on  lt»  If  ttt  record  of  the 
Court  ehows  nothing  to  the  contrary. 

Oomrt.-*  Comity  Oonrts  are  Co«rte  of  general  erirataial  Jorladlc- 
tion,  and  ae  inch  aU  Intendments  are  Id  fafor  of  the  regularity  of  their 
proceeding!. 

AMmmgLKT  CouvsaL  wau  Dibtbict  ATroBmr^ — Whether  the  Diatrlct  Attor- 
ney ahonld  be  allowed  aesociate  counsel  to  aid  him  In  the  management  of  a 
case  Is  a  matter  resting  In  the  discretion  of  the  Court,  and  where  there  is 
no  abuse  of  that  discretion  the  appellate  Court  will  not  Interfere. 

Wmmxcm  that  Witmxbb  hmflotbd  Associati  CouNrai«. —  If  the  District 
Attorney  is  assisted  by  associate  counsel  In  the  prosecution  of  a  criminal 
case,  eoonsel  for  the  deftfise  have  a  ritfit  ta  ask  the  yroaeeattaa  wtoeaa  If 
he  has  employed  such  assoclato  couneel. 

Apipbal  from  the  Counfj  Oourt^  San  Joaquin  Coun^« 
The  facts  are  stated  in  the  opinion  of  the  Court 
Tyler  <&  Cobb,  for  Appellant. 

The  Court  erred  in  refusing  to  set  aside  the  indictment  upon 
motion  of  defendant,  upon  the  grounds  stated  in  the  motion. 
(Criminal  Practice  Act,  Sees.  283,  278.) 

Every  fact  necessary  to  give  the  Court  jurisdiction  should 
appear  aflSrmatively  in  the  record.  It  nowhere  appears  in  the 
record  that  the  indictment  was  presented  to  the  Court  by  the 
Poreman  of  the  Grand  Jury,  in  the  presence  of  the  Grand  Jury. 
Without  being  in  fact  so  presented,  the  Court  would  have  no 
jurisdiction  to  try  it.     If  it  was  necessary  that  the  fact  should 
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exist,  it  is  most  certainly  just  as  necessary  that  the  record 
should  show  the  fact.  Nothing  will  be  presumed  in  favor  of 
the  jurisdiction  of  the  Court.  When  jurisdiction  is  once 
acquired,  then  the  rule  is  different  (Powers  v.  The  People, 
4  John.  292.) 

The  Court  erred  in  refusing  to  allow  defendant  to  ask  the 
prosecutrix,  upon  cross  examination,  if  she  had  employed 
Messrs.  Budd  &  Carr,  and  Messrs.  Heslep  &  Jenkins,  to  assist 
the  prosecution  of  the  defendant. 

We  had  a  right  to  the  testimony  upon  two  grounds :  First  — 
Because  it  is  always  competent  to  inquire  of  counsel  at  whoee 
instance  he  appears  as  such,  and  a  fortiori  to  inquire  of  the 
client  as  to  whether  counsel  appears  for  him  or  at  his  request 
Second  —  Because  it  went  to  the  credibility  of  the  witness* 
testimony.  If  she  felt  such  an  interest  in  the  conviction  of 
defendant  as  to  hire  the  assistance  of  two  eminent  legal  firms 
to  assist  the  District  Attorney  in  procuring  a  conviction,  defend- 
ant had  a  right  to  show  that  fact,  as  a  circumstance  going  to 
her  credibility. 

J.  O.  McGidUmgh,  Attomey-Oeneral,  for  the  People. 

Upon  motion  to  set  aside  indictment,  we  cite  Criminal  Prao- 
tice  Act,  Sec  288.  DonH  require  the  indictment  to  show  the 
presentation,  etc  {People  v.  Corvrvor,  17  Cal.  361 ;  People  v. 
Holson,  17  Cal.  429,  363;  Criminal  Practice  Act,  Sec.  247; 
People  V.  Mills,  17  Cal.  277 ;  People  v.  Lawrence,  21  Cal.  872.) 

XJpcHi  the  refusal  of  the  Court  to  allow  the  prosecuting 
witness  to  be  asked  if  she  had  employed  associate  counsel,  we 
cite  1  Wharton  Crim.  Law,  Sec  474,  etc ;  Byrd  v.  State,  1 
How.  Miss.  250;  Jarragvn  v.  State,  10  Yerger,  680;  Bwh  t. 
Ca/vanaugh,  2  Barr,  Pa.  189. 

By  the  Court,  Shajptssb,  J. 

Indictment  for  rape.  Verdict  —  Guilty  of  assault  with  in- 
tent to  commit  a  rape. 

1.  After  arraignment  the  defendant  moved  the  Court  to  set 
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aside  the  indictment  on  the  ground  "  that  it  does  not  show  by 
the  proper  indorsement  that  it  was  presented  to  the  Court  by 
the  Foreman  of  the  Grand  Jury  and  in  their  presence."    The 
motion  was  overruled,  and  the  defendant  excepted. 
The  indorsement  was  as  follows: 

"  Presented  and  filed  in  open  Court,  this  14th  day  of  March, 
A.  D.  1864. 

"H.  E.  Haix,  County  Clerk.*' 

The  exception  is  not  well  taken.  It  may  -be  admitted  that 
it  is  a  matter  of  jurisdictional  consequence  that  an  indictment 
should  in  fact  be  presented  by  the  Foreman  of  the  Grand  Jury 
and  in  their  presence,  but  that  the  indictment  in  question  was 
so  presented  will  be  presumed,  inasmuch  as  the  record  shows 
nothing  to  the  contrary.  The  Criminal  Practice  Act  prescribes 
no  form  of  indorsement.  County  Courts,  under  the  late  amend- 
ments to  the  Constitution  and  the  Act  of  April  20,  1863, 
passed  in  pursuance  thereof,  are  Courts  of  general  criminal 
jurisdiction,  and  as  such  all  intendments  are  in  favor  of  the 
regularity  of  their  proceedings.  (People  v.  Connor,  17  Cal. 
361 ;  People  v.  Bobinson,  17  Cal.  368 ;  People  v.  Hobson,  17 
Cal.  424;  People  v.  Lawrence,  21  Cal.  372.) 

2.  It  appears  from  the  record  that  the  Court,  by  the  request 
of  the  District  Attorney,  permitted  other  counsel  to  assist  him 
at  the  triaL  Before  the  trial  commenced,  however,  the  counsel 
of  the  appellant  moved  the  Court  to  vacate  the  order.  The 
motion  was  overruled  and  the  defendant  excepted. 

It  appears  that  the  District  Attorney  had  the  active  super- 
intendence and  management  of  the  case  during  the  progress  of 
the  trial.  Whether  the  State,  through  him,  should  be  allowed 
to  avail  itself  of  additional  professional  aid,  was  a  matter  ad- 
dressed to  the  discretion  of  the  Court,  and  there  is  nothing 
in  the  record  showing  that  the  Court  abused  its  discretion  in 
granting  the  request  of  the  attorney.  (Commonwealth  v.  Wil- 
liams, 2  Cush.  682.) 

3.  On  the  cross  examination  of  the  prosecutrix,  defendant's 
counsel  asked  the  witness  if  she  had  employed  Budd  &  Carr 
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and  He«lep  &  Jenkins  to  assist  the  District  Attorney  in  the 
prosecution.  The  District  Attorney  objected  to  the  question, 
on  the  ground  that  the  proof  was  incompetent.  The  objection 
was  sustained  and  the  defendant  excepted. 

We  cannot  determine,  nor  is  it  either  necessary  or  proper 
for  us  to  inquire,  what,  if  any,  effect  an  affirmative  answer  to 
the  question  would  have  had  on  the  minds  of  the  jury.  The 
defendant  had  a  right  to  ask  the  question.  If  a  witness  retain 
counsel  in  a  case  to  which  he  is  not  a  party,  and  in  the  result 
of  which  he  has  no  interest,  it  is  a  fact  going  to  the  credibility 
of  the  witness.  The  witness  may  have  thus  interposed  on  con- 
siderations of  humanity,  or  of  pubKc  Justice,  or  he  may  have 
been  influenced  by  private  grudge ;  but  the  party  against  whom 
the  witness  is  producecl  is  always  entitled  to  inquire  of  the 
witness  as  to  the  fact,  and,  if  admitted,  it  goes  to  the  jury  for 
whatever  it  is  worth ;  and  such  explanation  of  motives  as  the 
witness  may  give  for  his  action  goes  with  it  (1  Greenl.  Ev. 
Sees.  449,  450;  Baker  v.  Joseph,  16  CaL  173.) 

Judgment  reversed  and  cause  remanded  for  further  pro- 
oeedingk 


HORACE  ALLEN  v.  EDWARD  FENNON. 

IfonoK  FOB  Naw  Trial. —  If  no  motion  la  made  for  a  new  trial  in  the  Court 
below,  the  findings  of  the  Court  and  verdict  of  the  jury  are  coneloeiTe  as  to 
the  facts. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
Contra  Costa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

S.  AUen,  for  Appellant. 

JEdward  TompJcins,  for  Respondent 
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By  the  Ckmrt^  Sawysb,  J. 

TIuB  is  an  action  to  recover  the  possession  of  land.  The 
Court  tried  the  case  without  a  jury.  The  issues  as  to  title  and 
wrongful  possession  were  found  against  the  plaintiff^  and  the 
defendant  had  judgment  No  motion  for  a  new  trial  was  made. 
The  appeal  is  from  the  judgment,  and  the  error  relied  on  is,  that 
from  the  evidence  appearing  in  the  statement  on  appeal,  the 
C!ourt  should  have  found  the  issue  upon  the  title  in  favor  <d  the 
plaintiff  instead  of  against  himu 

It  has  been  settled  by  a  long  series  of  decisions  in  this  State 
that  when  no  motion  for  a  new  trial  has  been  made  the  findings 
of  the  Court  and  verdict  of  the  jury  are  conclusive  as  to  the 
facts.  Such  has  always  been  the  construction  of  the  Practice 
Act  as  to  oases  at  law,  and  it  is  now  settled  that  the  practice 
even  in  equity  cases  must  be  the  same.  (Brown  v.  Tolles,  7  CaL 
399 ;  Oarwood  v.  Simpson,  8  Cal.  108 ;  Ehvne  v.  Bogardus,  13 
CaL  73 ;  Dujf  v.  Fisher,  16  CaL  379 ;  Oagliardo  r.  Hoberlin, 
18  Cal.  395.) 

There  is  nothing  in  this  case  to  take  it  out  of  the  rule  estab- 
lished by  the  cases  cited. 

Judgment  affirmed. 

Mr.  Justice  Cvtlkey,  being  interested,  did  not  participate  in 
the  decision  of  this  case. 


THE  PEOPLE  V.  DAVID  P.  BATCHELDER 

OCCVPAHCT    09    AM    ISLAND    VOB    aATH>BINO    THI    BOGS    OW    WlU>    BiBDflw— PtT- 

ions  In  the  casual  and  temporary  occupancy  of  an  IsUuid,  a  part  of  the 
pabllc  domain,  engaged  in  the  pursalt  of  hunting,  flshlng,  or  gathering  tha 
eggs  of  wild  birds  deposited  there,  and  who  do  not  occupy  the  land  for  pur* 
poses  of  husbandry,  residence,  or  commerce,  are  not  in  such  possession  of 
the  same  as  to  entitle  them  to  exclude  others  who  desire  to  occupy  It  for  A 
like  purpose,  or  to  Justify  them  in  resisting  t^  force  others  who  attempt 
to  land  upon  it  to  engage  in  the  same  pursuit. 
TuBTiriABLB  Homicide. —  If  several  persons  are  on  an  Island,  a  part  of  tha 
public  domain,  engaged  In  gathering  the  eggs  of  wild  birds  deposited  there, 
aAd  others  attempt  to  land  thera  to  engage  In  the  same  pursuit,  and  their 
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attempt  to  land  is  resisted  by  force  by  the  party  first  there,  they  are  Justi- 
fied in  usinj?  such  force  as  may  be  necessary  to  effect  their  object;  and  If 
one  of  the  opposing  party  is  siain,  it  wiil  be  justifiable  homicide. 
Bamb. — 'If  the  persons  attempting  to  land  on  the  Island  are  armed  with 
guns,  this  does  not  affect  their  right  to  land ;  and  if  they  are  attacked  by 
those  on  shore  with  deadly  weapons  and  murderous  intent,  and  their  iiyes 
placed  in  danger,  they  are  not  obliged  to  retreat,  but  may  stand  their 
ground,  and,  if  need  be,  kill  their  assailants. 

Appeal  from  the  District  Court>  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court, 

Van  ArmaHj  Lane  &  Howe,  for  Appellant. 

J.  0.  McCullough,  Attorney-General,  for  the  people. 

By  the  Court,  Currbt,  J. 

The  defendant  was  indicted  by  the  Grand  Jury  of  the  City 
and  County  of  San  Francisco,  for  the  crime  of  manslaughter 
in  the  killing  of  Edward  Perkins  at  the  Farallone  Islands,  on 
the  4th  of  June,  1863.  The  defendant  pleaded  not  guilty,  and 
was  afterward  tried  and  convicted  and  sentenced  to  be  ^im- 
prisoned in  the  State  Prison  for  one  year.  From  this  conviction 
and  judgment  he  has  brought  the  case  to  this  Court  upon  a 
statement  embodying  all  the  testimony  produced  on  the  trial, 
in  which  is  contained  the  charge  of  the  Court  to  the  jury,  and 
also  certain  requested  instructions  on  the  part  of  the  defendant, 
which  the  Court  refused  to  give  to  the  jury,  together  with  the 
exceptions  taken  by  the  defendant  to  various  rulings  during 
the  progress  of  the  trial. 

The  evidence  discloses  that  on  the  3d  of  June,  1863,  the 
defendant  and  some  twelve  or  fifteen  other  persons  repaired 
in  vessels  to  the  anchorage  adjacent  to  the  principal  of  the 
Farallone  Islands,  situated  about  thirty  miles  westward  from 
the  City  of  San  Francisco,  and  there  remained  during  the 
night  of  that  day;  that  on  the  morning  of  the  next  day, 
between  six  and  seven  o'clock,  a  portion  of  this  party  attempted 
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to  land  upon  the  island,  when  thej  were  met  at  the  shore 
hy  a  guard  armed  with  guns,  who,  by  words,  accompanied 
by  menacing  acts,  warned  them  not  to  land.  Upon  thus 
being  warned  and  threatened,  the  party  so  attempting  to  go 
on  shore  returned  to  their  companions  upon  the  vessels  at 
anchor,  where  they  were  joined  by  all,  or  nearly  all,  the 
defendant's  party,  and  were  furnished  with  loaded  guns,  and 
the  party,  thus  reinforced  and  equipped,  made  another  attempt 
to  land  at  a  point  upon  the  island  a  short  distance  from  where 
the  guard  on  shore  were.  Upon  nearing  the  land,  the  shore 
party  confronted  them  and  again  warned  them  off,  but  not- 
withstanding they  were  thus  warned,  the  defendant's  party 
continued  to  approach  the  island,  for  the  purpose  of  landing 
thereon,  when  the  shore  guard  opened  fire  upon  them,  which 
was  immediately  returned  by  a  volley  from  the  defendant's 
party,  who  were  together  in  a  boat.  The  shore  party  fired 
several  shots  after  the  first  round,  when  the  defendant's  party 
retreated.  By  the  first  fire  from  the  men  on  shore  several 
persons  were  wounded,  one  of  whom  subsequently  died,  and 
by  the  fire  from  the  defendant's  party  one  of  the  shore  guard, 
Edward  Perkins,  was  killed. 

The  object  which  the  defendant  and  his  companions  had  in 
visiting  the  Farallone  Islands  was  to  gather  the  eggs  deposited 
there  in  great  abundance  by  wild  sea  fowls.  Before  the  time 
of  the  collision  which  resulted  in  the  death  of  Perkins  and 
another,  a  number  of  persons  known  as  the  Farallone  Egg 
Company  had  been  engaged  in  procuring  the  eggs  deposited 
by  the  wild  sea  birds  upon  this  island  and  selling  the  same  in 
the  San  Francisco  market;  and  the  shore  party,  of  whom  Per- 
kins was  one,  were  in  the  employment  of  this  egg  company. 
It  appears  from  the  testimony  of  some  of  the  persons  com- 
posing the  shore  party  that  their  chief  business  was  to  guard 
the  island  for  the  benefit  of  the  egg  company,  against  the 
ingress  of  any  other  persons  who  might  desire  to  visit  it  for 
the  purpose  of  gathering  eggs  there.  The  egg  company,  it 
seems,  claimed  the  exclusive  ri^t  of  gathering  wild  birds' 
eggs  upon  the  island,  as  the  prior  occupants  of  it  for  that  pur- 
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poae.  The  def^idant  refused  to  acknowledge  any  such  right, 
or  to  yield  to  such  claim,  and  in  attempting  to  avail  himself  of 
what  he  deemed  a  right  common  to  all  citissens,  he  met  with 
resistance  from  an  armed  force,  who  assumed  to  be  acting  in 
the  defense  of  what  they  claimed  as  their  employers'  prior 
and  paramount  right  Upon  the  trial  of  the  defendant  the  ques- 
tion as  to  the  right  of  the  respective  parties  to  oocupy  the 
ialand  for  the  object  of  procuring  the  e^s  deposited  there  by 
wa  fowls  was  in  some  degree  involved,  and  the  further  question 
as  to  whether  the  defendant  and  his  party  were  acting  in  the 
necessary  defense  of  liiemselves,  when  the  deceased^  Perkins, 
.was  slain,  was  also  a  legitimate  subject  of  inquiry. 

When  a  person  is  accused  of  a  criminal  homicide,  and  in  his 
defense  undertakes  to  justify  himself  on  the  ground  that  the 
person  slain  was  the  aggressor,  and  that  his  death  was  the  result 
of  force  used  in  the  necessary  defense  of  the  person  of  the  ac- 
6used|  then  the  character  of  the  conduct  of  the  deceased,  with 
the  concomitant  circumstances,  as  well  as  that  of  the  accused, 
is  a  proper"  subject  of  investigation.  While  Courts  and  juries 
should  be  extremely  cautious  how  they  excuse  the  slayer  of 
his  feUow  upon  the  pretext  that  the  act  was  the  result  of  a 
necessity,  they  should  be  equally  careful  not  to  find  the  accused 
guilty  if  it  appears  that  the  homicide  was  committed  in  the 
necessary  defense  of  himself,  or  in  the  defense  of  those  whom 
he  is  bound  by  natural  law  to  protect  and  defend. 

In  charging  the  jury  the  Court  left  it  to  them  to  determine 
from  the  evidence  whether  the  deceased  and  those  acting  vsrith 
him  were,  at  the  time  of  the  fatal  rencounter,  in  the  actual 
possession  of  the  place  where  the  defendant  and  his  party  at- 
tempted to  land,  and  whether  the  defendant  and  his  party  had 
actual  notice  of  such  possession,  and  also  whether  he  or  they 
attempted  at  ibe  time  to  forcibly  enter  and  intrude  into  and 
upon  such  possession. 

We  have  examined  the  evidence  in  the  record  willi  care  and 
have  not  been  able  to  find  anything  therein  from  which  it 
could  be  inferred  even,  that  the  deceased  and  those  engaged 
with  him  in  resisting  the  landing  of  the  defendant  and  his 
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party,  or  their  employers  T^ere  in'  the  actual  poeseseion  of  the 
place  at  which  the  defendant's  party  attempted  to  land,  or  had 
the  right  to  prevent  any  persons  who  desired  to  land  upon  the 
island  from  doing  30,  or  fnHn  engaging,  in  a  peaceable  manner, 
in  the  lawful  business  of  gathering  the  eggs  deposited  there 
by  the  wild  birds  of  the  ocean.  Both  on  the  part  of  the  pros- 
ecution and  defense  it  seems  to  have  been  conceded  on  the 
trial,  that  the  island  was  a  part  of  the  public  domain  of  the 
United  States,  and  it  is  not  pretended  that  the  Farallone  Egg 
Company,  or  their  servants,  the  armed  guard,  of  which  the 
deceased  was  one,  had  reduced  the  island,  or  any  portion  of  it, 
to  actual  and  exclusive  occupation  for  the  uses  and  purposes 
of  husbandry,  residence,  or  commerce.  We  are  not  disposed 
to  extend  the  doctrine  which  recognizes  the  actual  possessor 
of  land  for  the  uses  to  which  land  is  ordinarily  employed,  as 
its  owner,  to  the  casual  and  temporary  occupant,  whose  use 
of  it  is  subordinate  to  the  pursuits  of  hunting  and  fishing,  or 
the  gathering  of  the  eggs  of  birds  whose  resting  places  are 
upon  the  islands  of  the  sea.  It  would  be  equally  reasonable 
to  recognize  in  the  hunter  who  had  first  penetrated  the  moun- 
tain wild  in  quest  of  game,  the  exclusive  ri^t  to  it  as  his 
hunting  ground,  as  it  would  to  accord  to  the  Farallone  Egg 
Company  the  right  to  the  exclusive  possession  of  the  Farallone 
Islands,  or  any  one  of  them,  for  the  business  of  gathering  eggs 
left  there  by  wild  birds.  The  defendant  and  his  party  had  the 
right  to  enter  upon  the  island,  provided  the  Government,  in 
the  legitimate  exercise  of  its  proprietary  and  sovereign  author- 
ity, made  no  objection;  and  we  cannot  but  regard  the  resist- 
,  ance  made  by  the  shore  party,  of  which  tiie  unfortunate  de- 
ceased was  one,  to  the  landing  of  the  defendant  and  his  com* 
panions,  as  unwarranted  by  any  principle  of  right  and  justice* 
Hence  the  fact  that  others  were  on  the  island  for  the  purpose 
of  gathering  the  wild  birds'  eggs  there,  at  the  time  defendant 
attempted  to  land,  did  not  impair  in  any  degree  his  right  to 
land  and  engage  in  the  like  business,  nor  justify  sudi  other 
personA  in  resisting  the  defendant's  landing;  and  the  Court 
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ought  to  have  so  charged  the  jury  when  requested  on  the  part 
of  the  defendant. 

The  Court  was  requested,  on  behalf  of  the  defendant,  to 
give  certain  instructions  to  the  jury,  some  of  which  were  given 
and  others  refused  Of  those  refused  was  the  following  among 
others,  which  is  in  these  words : 

'*  The  fact  that  the  defendant  and  others  were  armed  -with 
guns  at  the  time  of  landing  on  said  island  did  not  of  itself 
render  the  landing  unlawful  or  justify  the  deceased  and  others 
in  resisting  such  landing  or  attacking  them  while  so  landing. 
Therefore,  if  the  jury  find  from  the  evidence  tibat  defendant 
and  others  armed  with  guns,  while  landing  on  said  island  were 
attacked  by  deceased  and  others  with  deadly  weapons,  and 
their  lives  placed  in  immediate  danger,  and  that  the  fatal  shot 
was  fired  by  one  of  the  party  with  defendant,  under  such  cir- 
cumstances and  in  necessary  self-defense,  it  is  justifiable  hom- 
icide, and  the  jury  ought  to  acquit." 

The  evidence  in  the  case  did  not  show  who  fired  the  shot  by 
which  Perkins  was  killed,  and  the  Court  in  its  general  charge 
to  the  jury  instructed  them  that  in  order  to  convict  the  defend- 
/ant  it  was  not  necessary  that  the  evidence  should  show  that 
the  deceased  was  killed  by  a  deadly  weapon  or  gun  discharged 
by  the  accused,  but  that  it  was  enough  if  the  evidence  showed 
him  to  be  an  accessory  to  the  unlawful  killing;  and  in  connec- 
tion with  this  the  Court  clearly  and  accurately  defined  the 
-character  of  an  accessory.  The  requested  instruction  here  set 
forth  in  hcec  verba  proceeded  upon  the  hypothesis  that  the  fatal 
sliot  was  fired,  not  by  the  defendant  himself,  but  by  one  of 
his  party  after  being  attacked  by  the  deceased  and  those  with 
him,  and  that  the  deceased  waB  slain  in  necessary  self-defense. 

The  act  of  bearing  arms  did  not  of  itself  affect  the  right  of 
the  defendant  and  his  companions  to  land  upon  the  island,  nor 
justify  the  resistance  and  attack  of  the  shore  guard.  The  law 
justifies  the  individual  who  slays  his  adversary  in  his  own 
necessary  self-defense.  The  instruction  as  requested  states  as 
^  postulate  the  true  rule  of  law  as  applied  to  certain  facts  and 
circumstances  as^sumed  to  have  existed,  and  then  declares  fur- 
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ther  that  if  the  juiy  should  find  from  the  evidenoe  that  the 
lives  of  the  defendant  and  his  companions  were. placed  in  imme- 
diate peril  by  the  attack  of  the  guard  on  shore,  armed  as  they 
were  with  deadly  weapons,  and  that  the  homicide  was  com- 
mitted in  the  necessary  self-defense  of  the  lives  of  those  so 
attacked,  then  such  defense  was  justifiable. 

The  defendant  also  requested  the  Court  to  charge  the  jury 
in  the  following  words:  "The  fact  that  defendant  and  those 
with  him  on  the  occasion  of  the  alleged  homicide,  were  armed 
with  giins  at  the  time  of  landing  on  said  island  (if  the  jury 
should  be  satisfied  of  such  fact  from  the  evidence)  does  not 
reiulrT  the  act  of  landing  illegal,  nor  justify  the  deceased  and 
those  on  the  island  with  him  in  resisting  such  landing,  or  in 
attacking  them  while  landing.  Therefore,  if  the  jury  shall 
find  from  the  evidence  that  defendant  and  those  who  were  with 
him  while  attempting  to  land  on  the  island  on  the  occasion  of 
the  homicide,  were  attacked  with  deadly  weapons  .and  mur- 
derous intent  by  the  deceased,  and  his  life  placed  in  immediate 
danger,  he  was  not  obliged  to  retreat,  but  might  stand  hia 
ground,  and,  if  need  be,  kill  his  assailant." 

This  requested  instruction  which  was  refused,  as  the  one 
before  considered,  states  as  a  basis  a  legal  proposition  exoner- 
ating the  defendant  and  his  party  from  the  charge  of  an  infrac- 
tion of  the  law  by  the  simple  act  of  seeking  to  land  on  the 
island  armed  aa  they  were,  and  at  the  same  time  involves  the 
shore  guard  in  the  commission  of  a  wrong  in  resisting  such 
landing  and  in  attacking  the  defendant  and  his  party  while 
attempting  to  land,  and  then  proceeds  to  inform  the  jury  if 
they  should  find  that  the  defendant  and  his  companions  were 
attacked  with  deadly  weapons  and  murderous  intent  by  the 
deceased,  by  which  the  defendant's  life  was  placed  in  instant 
peril,  he  was  not  obliged  to  retreat,  but  might  at  once  act  in 
his  own  defense,  and  if  necessary  slay  his  assailant. 

Before  the  defendant  had  requested  the  Court  to  so  charge 
the  jury,  they  had  been  correctly  instructed  as  to  the  law 
respecting  justifiable  homicide.  The  Court  had  informed 
them  that  in  order  to  make  the  killing  of  a  human  being  jus- 
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tifiable  it  must  be  in  necessary  self-defense,  or  in  defense  of 
habitation,  person  or  property,  against  one  who  manifestly 
intends  or  endeavors,  by  violence  or  surprise,  to  commit  a 
felony,  or  against  any  person  or  persons  who  manifestly  intend 
and  endeavor  in  a  violent,  riotous  or  tumultuous  manner,  to 
enter  the  habitation  of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person  dwelling  or  being 
therein.  And  the  Court  had  further  instructed  the  jury  that 
a  bare  fear  of  these  enumerated  offenses  was  not  enough  to 
justify  the  killing;  but  that  it  must  appear  that  the  circum- 
stances were  sufScient  to  excite  the  fears  of  a  reasonable  per- 
son, and  that  the  party  killing  really  acted  under  the  influence 
of  those  fears,  and  not  in  a  spirit  of  revenge;  and  also,  that 
if  one  person  kill  another  in  self-defense  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  save 
his  own  life,  or  to  prevent  his  receiving  great  bodily  harm, 
the  killing  of  the  other  was  absolutely  necessary,  and  that  it 
must  appear  also  that  the  person  killed  was  the  assailant;  or 
that  the  slayer  had  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  mortal  blow  was  given. 
(Act  concerning  crimes  and  punishments.  Laws  1850,  p.  232, 
Sections  29,  30,  31.) 

The  requested  instruction  last  set  forth  comprehends  the 
essential  circumstances  on  which  the  right  of  self-defense,  in 
the  given  instance,  arose  and  depended,  viz:  defense  of  the 
person  of  the  accused  against  the  attack  of  the  deceased,  hav- 
ing at  the  time  the  means  in  hand,  which  he  was  using  with 
murderous  intent  against  the  defendant  If  the  jury  had  been 
instructed  to  find  as  to  these  facts,  and  had  foimd  them  to  be 
true,  and  also  that  by  means  of  the  attack  the  life  of  the 
defendant  was  in  immediate  danger,  or,  in  other  words,  that 
the  danger  was  urgent  and  pressing,  it  would  have  appeared 
that  these  circumstances  were  sufficient  to  excite  the  fears  of 
a  reasonable  person,  and  the  jury^  in  such  event,  would  have 
been  bound  to  have  inferred,  as  a  sequence  lej^timately  dedu- 
cible  from  these  constituent  elements,  the  absolute  necessity  of 
the  defense  which  resulted  in  the  homicide  committed. 
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As  iq^^eaiB  from  the  charge  given  by  the  Court  to  the  jury, 
the  law  specifies  with  careful  particularity  the  essential  cir- 
cumstances which  must  precede  the  existence  of  the  right  to 
take  life  in  self-defense.  Whether  the  facts  and  circumstances 
developed  by  the  testimony  constituted  a  case  of  necessary 
self-defense,  was  to  be  passed  upon  and  determined  by  the 
jury  from  the  evidence,  considered  in  subordination  to  the  law 
on  the  subject  It  was  their  province  and  duty  to  ascertain 
from  the  evidence,  and  to  determine  as  to  the  alleged  necessity 
of  the  act  which  resulted  in  the  death  of  Perkins;  and  it  was 
the  right  of  the  defendant  to  have  the  question  submitted  to 
them  in  a  distinct  and  palpable  form  to  answer  by  their  ver^ 
diet,  whether  the  homicide  was  conmiitted  by  the  defendant, 
or  any  one  of  his  companions,  in  his  or  their  necessary  self- 
defense  ;  and  it  was  also  his  right,  if  they  should  find  the  issue 
in  this  particular  in  his  favor,  to  have  the  Court  instruct  them 
that  their  verdict  should  be  in  juatificaticxi  of  the  accused. 

Many  other  instructions  were  requested  on  the  part  of  the 
defendant  which  the  Court  refused  to  give  to  the  jury.  These 
it  is  not  necessary  to  notice  in  detail,  as  what  we  have  said  is 
suJBSciently  comprehensive  to  embrace  the  various  propositions 
embodied  in  the  proposed  instructions. 

The  judgment  is  reversed  and  a  new  trial  ordered* 

Sawyer,  J.,  dissenting. 

I  do  not  think  the  right  of  possession  of  the  Farallone 
Island,  or  the  right  to  gather  the  eggs  deposited  thereon  by 
wild  birds,  was  in  question  in  this  case.  The  right  might  have 
been  to  some  extent  in  question  had  a  party  in  possession  been 
indicted  for  slaying  one  of  a  party  seeking  to  enter  with  vio- 
lence against  bis  wilL  But  men  have  no  right  to  go  with 
arms  and  enter  with  force,  even  upon  their  own  land,  against 
other  parties  already  there,  armed  and  violently,  though 
wrongfully,  resisting.  In  a  contest  arising  under  such  cir- 
cumstances both  parties  are  in  the  wrong,  and  if  it  results  in 
the  loss  of  life^  caused  while  the  contest  actually  continues, 
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the  slayer  cannot  shield  himself  upon  the  ground  of  self- 
defense  without  at  least  first  showing  some  disposition  to 
decline  further  conflict.  The  law  furnishes  peaceable  remedies 
for  injuries,  and  will  not  tolerate  the  pursuit  of  one^s  rights, 
eyen,  in  a  manner  liable  to  induce  breaches  of  the  peace  and 
lead  to  homicide. 

In  this  instance  I  think  the  Judge  stated  the  law  correctly, 
and  submitted  the  case  fully  and  fairly  to  the  jury.  The 
charge  covered  all  the  points  necessary  to  enable  the  jury  to 
consider  the  case  intelligently  and  render  a  just  verdict.  I 
think  there  was  no  error  in  refusing  the  charges  asked  on  the 
part  of  the  defendant,  and  refused.  I  suppose  it  may  be  fairly 
assumed  that  the  two  instructions  selected  and  commented  on 
in  the  prevailing  opinion  as  the  grounds  of  reversal,  are  those 
least  objectionable  among  the  large  number  refused,  and  the 
ones  which  should  have  been  given,  if  any.  Yet,  in  my  judg- 
ment, these  instructions,  without  qualification,  must  necessarily 
have  misled  the  jury.  They  wholly  omit  to  bring  to  the 
notice  of  the  jury  the  question  as  to  whether  the  defendant's 
party  prepared  with  arms  to  overcome  resistance,  were  enter- 
ing in  a  violent  and  hostile  manner,  knowing  they  would  be 
show  that  they  were.  This  element,  as  well  as  the  unlawful 
act  of  the  shore  party  was  not  the  only  element  to  be  considered, 
for  the  approaching  party  might  also  be  seeking  to  enter 
in  an  unlawful  manner,  and  the  evidence  tended  strongly  to 
show  that  they  were.  This  element,  as  well  as  the  unlawful 
act  of  the  shore  party,  should  also  have  been  taken  into  account, 
as  the  foundation  of  the  legal  proposition  with  which  the 
instruction  asked  terminates.  It  cannot  be  said,  as  a  legal 
proposition,  under  the  circumstances  of  the  landing  shown  by 
the  evidence,  that  '^the  fact  that  defendant,  and  those  with 
him  on  the  occasion  of  the  all^d  homicide,  were  armed  with 
guns  at  the  time  of  landing  on  said  island,  does  not  render  the 
act  of  landing  illegal."  And  the  instruction  must  be  considered 
in  the  light  of  the  testimony  to  which  it  was  to  be  applied. 
Thus  considered,  the  jury  would  be  in  effect  instructed  that 
iihB  defendant,  up  to  the  time  of  firing  the  fatal  shot,  was 
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pursuing  a  lawful  right  in  a  lawful  manner.  Yet  the  testi- 
mony shows  that  defendant's  party  went  there  with  the  knowl- 
edge that  the  party  of  the  deceased  were  on  the  island,  armed, 
for  the  purpose  of  resisting  by  force  the  landing  of  defendant 
and  his  associates ;  that  defendant's  party  came  prepared  for  a 
contest;  that  they  first  approached  the  island  in  a  small  boat 
without  arms,  and  that,  having  been  warned  not  to  land  by 
men  in  arms,  and  that  their  landing  would  be  resisted,  they 
returned  to  their  vessel,  increased  the  party  to  the  number  of 
fifteen  or  twenty,  armed  themselves  with  guns  and  returned 
prepared  to  overcome  any  resistance  offered  by  those  on  shore ; 
and  that  they  advanced  with  loaded  guns,  protecting  their 
persons  while  advancing  by  barricades,  till  after  having  been 
warned  to  stop  without  effect,  a  volley  was  discharged  by  the 
resisting  party,  which  was  immediately  returned  by  the  ad- 
vancing party  of  defendant,  and  the  deceased  slain.  The  testi- 
mony as  to  which  fired  the  first  shot,  before  the  volley  fired  by 
the  respective  parties,  is  conflicting.  To  say  that  such  mode  of 
landing  is  not,  as  a  legal  proposition,  unlawful,  is  more  than  I 
am  prepared  to  do;  and  yet  such  is  the  effect  of  the  instruc- 
tions asked  and  refused  when  considered  in  connection  with 
the  evidence  to  which  they  were  to  be  applied.  An  advance 
of  a  party  of  fifteen  or  twenty  men,  with  loaded  guns,  against 
another  party,  also  armed,  knowing  that  a  deadly  resistance  to 
the  advance  will  be  made,  is  to  court  a  conflict,  and  is  of  neces- 
sity a  violent  and  forcible  attempt  to  enter,  and  therefore 
unlawful.  And  it  is  none  the  less  unlawful  and  wrongful^ 
because  the  resistance  is  also  unlawful.  If  to  justify  the  homi- 
cide "it  must  appear,"  in  the  language  of  the  statute,  "that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  is  given,"  he  will 
certainly  not  be  justified  in  inviting  an  attack  in  a  violent 
manner,  with  arms  in  his  hands,  and  upon  the  attack  being 
made  immediately  slaying  his  opponent. 

In  other  respects,  also,  the  instructions  are  framed  in  such 
a  maimer  as  to  make  them  liable  to  be  misapprehended.    The 
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Court,  I  think,  was  justified  in  refusing  them.     I  am  of  the 
opinion^  tiiereforOj  that  the  judgment  should  be  affirmed. 


JAMES  OTIS,  WILLIAM  A.  MACONDRAT,  and  FEED- 
ERICK  W.  MACONDEAY  v.  WILLIAM  HASELTINE, 
Ain)  JAMES  L.  EINQ. 

BraciFic  CONTSACT  Act. —  The  Act  of  eighteen  hundred  and  ilxty-three,  comr 
monly  called  the  **  Specific  Contract  Act,*'  applies  to  contracts  made  before 
as  well  as  after  its  passage. 

Statuts  of  Fbauds. —  An  Indorsement  made  by  a  third  parsoB  so  a  contract 
entered  into  between  two  parties,  and  made  simultaneously  with  the  con- 
tract, by  which  the  indorser,  without  expressing  any  consideration  received, 
agrees  that  the  undertaking  of  one  of  ttie  contracting  parties  shall  be  fal- 
filled,  is  an  original  and  not  a  collateral  promise  of  ths  Indorasr  to  answer 
for  the  debt  of  another,  and  not  within  the  Statute  of  Frauds.  « 

Bamb. —  By  such  act  the  Indorser  makes  the  contract  his  own,  and  tie  con- 
sideration  therein   expressed   becomes   the   osnsideratlon   of   hto  promise. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Distriet, 
City  and  Oounty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  <6  Stow,  for  Appellants. 

''In  the  following  cases,  every  agreement  shall  be  void,  tm- 
less  such  agreement,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing  and  subscribed  by 
the  party  charged  therewith.  *  *  ♦  2.  Every  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another.'* 
(Sec.  12,  Act  of  April  19th,  1850.) 

The  plain  reading  of  the  statute  is,  that  the  promise  must 
be  in  writing,  and  the  writing  subscribed  by  the  party  must 
express  the  consideration. 

"  That  which  the  words  declare,  is  the  meaning;  and  neither 
Courts  nor  L^slatures  have  the  right  to  add  to  or  take  away 
from  that  meaning."  (Sedgwick  on  Stat,  and  Const.  Law, 
2^&\  Newell  v.  The  People,  8  Selden,  97;  Bidwell  v.  Whitaker, 
1  Michigan,  469,  479.) 
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In  this  new  State,  untrammelled  by  "judicial  legislation/' 
shall  this  statute  be  enforced  as  it  reads,  or  shall  it  be  frittered 
away  by  construction  ? 

The  language  of  King's  undertaking  shows  that  it  was  made 
subsequent  to  the  execution  and  delivery  of  the  agreement  be- 
tween plaintiflFs  and  Haseltine:  **I  hereby  agree  to  indorse 
*  *  as  provided  in  the  within  agreement,"  iw  e.,  the  within 
txecuted  agreement,  not  a  draft  of  an  agreement;  if  not  exe- 
cuted, it  was  not  an  agreement,  and  the  language,  "within 
agreement,"  would  not  have  been  used.  It  follows,  then,  the 
consideration  of  Haseltine's  contract  did  not  attach  to  and  up- 
hold King's.  (Ellison  v.  Jackson  Waier  Company,  12  Cal. 
662,  653;  Clay  v.  Walton,  9  Cal.  328 ;  Purkett  v.  Bates,  4  Ala. 
890;  Doyle  v.  White,  26  Maine,  341;  Packer  v.  Wilson,  16 
Wend,  343;  JlaH  v.  Farmer,  2  Comstock,  557.) 

Sidney  L.  Johnson,  for  Kespondents. 

The  question  raised  here  is  not  an  open  one  in  this  State. 
{Jones  V.  Post,  6  Cal.  104;  Haseltine  v.  Larco,  7  Cal.  33.) 

In  New  York,  it  has  been  fully  settled  by  the  decision  of 
the  Court  of  Appeals,  in  Church  v.  Brovm,  21  N.  Y.  315,  in 
which  the  case  of  Brewster  v.  Silence,  4  Selden,  210,  and  other 
cases  cited  by  appellants,  are  reviewed  and  commented  upon. 
We  refer  to  the  exhaustive  opinions  of  Mr.  Justice  Wright  and 
Mr.  Chief  Justice  Comstock  in  tliat  case,  as  decisive  of  this 
case  in  our  favor,  both  upon  principle  and  authority.  In 
Chvrch  V.  Brown,  the  ruling  in  the  Union  Bank  v.  Costers 
Executors,  3  Comstock,  203,  is  followed  as  the  settled  law. 
Brewster  v.  Silence,  and  Draper  v.  Snow,  20  N.  Y.  331,  are 
distinguished  from  them,  and  by  Mr.  Chief  Justice  Comstock 
and  Mr.  Justice  Welles  are  held  to  have  been  decided  in  error. 
Upon  the  cases  in  California  and  New  York,  we  are  content 
to  leave  this  point. 
Vol.  XXVII.— « 
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By  the  Court,  Sakderson,  C.  J. 

The  plaintiffs  sold  by  contract  in  writing  to  the  defendant 
Haseltine  a  certain  invoice  of  Chinese  goods,  for  which  Hasel- 
tine  agreed  to  pay  ten  thousand  dollars  in  gold  coin  of  the 
United  States;  the  goods  to  be  sold  at  auction  as  then  adver- 
tised and  the  proceeds  to  be  paid  to  the  plaintiffs  by  the  auc- 
tioneers. If  the  proceeds  proved  insuflScient  to  pay  the  ten  thour 
sand  dollars,  the  balance  was  to  be  paid  by  Haseltine's  note  at 
rixty  days,  indorsed  by  his  co-defendant  King.  This  contract- 
was  signed  by  plaintiffs  and  Haseltine  on'  the  29th  of  December, 
1862.  On  the  back  of  the  contract,  bearing  the  same  date,  is 
the  following  indorsement: 

"  I  hereby  agree  to  indorse  William  Haseltine's  note  as  pro- 
vided in  the  within  agreement. 

(Signed:)  "James  L.  King.'' 

This  indorsement  was  executed  by  King  before  the  delivery 
of  the  contract  to  the  plaintiffs,  and  before  the  delivery  of  the 
goods  to  defendant  Haseltine.  The  ten  thousand  dollars  were 
not  paid  by  the  proceeds  of  the  sale,  and  the  plaintiffs  demanded 
the  note  called  for  by  the  contract  Defendants  refused  to  give 
it,  but  promised  to  pay  the  balance  in  gold  when  due,  which 
they  failed  to  do,  hence  this  action.  Plaintiffs  had  judgiiunt 
payable  in  gold  against  both  defendants  who  appeal. 

It  is  insisted  upon  behalf  of  both  defendants  that  the  jiulg- 
ment  is  erroneous  so  far  as  it  directs  payment  in  gold,  beoause 
the  contract  was  made  before  the  passage  of  the  so-called 
''Specific  Contract  Act"  of  1863,  and  therefore  not  governed 
by  its  provisions.  This  question  tas  already  been  decided  by 
us  in  the  case  of  Oalland  v.  Lewis,  26  Cal.  46,  in  which  we 
lield  that  the  Act  applied  to  contracts  made  before  its  pas- 
sage. 

On  the  part  of  the  defendant  King,  it  is  insisted  that  his 
contract  was  "a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another/'  within  the  Statute  of  Frauds,  and 
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void  because  it  does  not  express  the  consideration.  We  think 
that  this  question  also  has  been  decided  against  the  appellants 
in  several  cases  in  this  State. 

Evoy  V.  Tewhshury,  5  Cal.  285,  was  an  action  to  recover 
rent.  Evoy  leased  certain  lands  to  one  McMakin,  At  the 
foot  of  the  lease,  and  on  the  day  of  its  date,  Tewksbury  wrote 
and  signed  the  following  promise :  "  I  hereby  agree  to  pay 
the  rent  stipulated  above  when  it  shall  become  due,  provided 
that  the  said  McMakin  does  not  pay  the  same."  The  Court 
held  that  this  agreement  was  a  part  of  the  lease  and  not  within 
the  Statute  of  Frauds,  but  was  to  be  regarded  as  an  original 
undertaking,  upon  the  strength  of  which  McMakin  obtained 
possession  of  the  land  and  enjoyed  its  use. 

In  Jones  v.  Post,  6  Cal.  102,  the  agreement  and  the  guar- 
anty were  in  separate  instruments,  yet  the  Court  construed 
them  as  one,  and  held  that  the  consideration  of  the  latter  was 
sufficiently  expressed  in  the  former  in  order  to*  satisfy  the 
Statute  of  Frauds. 

In  Hazeliine  v.  Larco,  7  Cal.  32,  the  plaintiff,  as  master  of 
the  bark  Acadia,  entered  into  a  charter  party  with  one  Nicholas 
Dabovich,  and  on  the  back  of  the  same  instrument  the  defend- 
ant Larco  indorsed  the  following  guaranty:  "I,  N.  Larco, 
hereby  guaranty  the  fulfilment  of  the  within  charter  on  the 
part  of  the  charterer.     Nicholas  Larco.'' 

It  was  conceded  that  the  guaranty  was  made  at  the  same 
time  with  the  charter  party,  and  that  the  consideration  of  the 
one  was  in  fact  the  consideration  of  the  other ;  and  it  was  held 
that  the  two  instruments  were  to  be  regarded  as  one,  and  that 
the  two  together  constituted  Larco's  contract  with  the  plain- 
tiff; that  by  the  reference  to  the  "within  charter"  he  made 
it  a  part  of  his  guaranty  for  all  purposes  not  expressed  in  the 
guaranty  itself. 

We  are  unable  to  distinguish  between  the  foregoing  cases 
and  the  present.  The  promise  by  King  was  made  before  the 
sale  and  delivery  of  the  goods  to  Haseltine,  and  constituted  in 
part  the  consideration  for  which  the  sale  was  made.  The 
plaintiffs  did  not  part  with  the  goods  upon  the  sole  credit  of 
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Haseltine,  but  upon  the  credit  of  King  as  well,  to  the  extent 
of  his  indorsement.  So  the  facts  are  found  by  the  Court  below. 
Thus  viewed,  the  undertaking  of  King  was  original  and  not 
collateral  to  the  promise  of  Haseltine,  the  sale  from  plaintiflfa 
to  Haseltine  being  the  consideration.  But  regarding  King's 
undertaking  as  being  within  the  Statute  of  Frauds  requiring 
a  note  in  writing  expressing  the  consideration  upon  which  it 
was  made,  we  think  the  statute  in  that  respect  has  been  suffi- 
ciently complied  with.  His  promise  is  indorsed  upon  the  back 
of  the  contract  between  the  plaintiffs  and  Haseltine,  and 
therein  he  expressly  refers  to  that  contract;  and  it  is  apparent 
that  the  full  nature  and  extent  of  his  undertaking  cannot  be 
determined  except  by  a  reference  to  it.  Instead  of  expressing 
in  full  the  terms  of  his  contract,  as  he  might  have  done,  he 
refers  for  that  purpose  to  the  principal  contract.  By  so  doing 
he  made  the  language  of  that  contract  the  language  of  his 
own.  From  that  language  the  consideration  of  his  promise 
clearly  appears.  It  is  not  necessary  that  the  consideration 
should  be  expressed  in  any  set  phrase.  If  it  is  obvious  from 
the  general  language  used  it  is  sufficiently  expressed  to  satisfy 
the  statute.  (Church  v.  Brown,  21  N.  Y.  315.) 
Judgment  affirmed. 


DANIEL  N.  HASTINGS     v.  HUGH  McGOOGIN  and 
MARTIN  ALVORD. 

Act  ov  Gonobmb  concbbnino  Suscol  Rakcho. —  The  Act  of  Congresg  of 
March  3d,  1863,  proTldlng  for  the  saryey  and  sale  to  the  purchasers  from 
Vallejo  of  the  land  known  as  the  Suscol  Rancho,  withdraws  said  land  from 
the  operation  of  the  general  laws  providing  for  the  disposal  of  the  public 


BVBGOL  Rancho. —  Prior  possession  by  an  Inclosure,  and  a  claim  made  before 
the  Register  and  Receiver  to  purchase  land,  a  portion  of  the  so<'alled 
Soscol  Rancho,  within  one  year  from  March  3d,  1863,  by  one  who  was  a 
bona  fide  purchaser  from  Vallejo,  entitles  him  to  recover  In  ejectment  as 
against  one  who  enters  after  March  3d,  1863,  and  claims  the  same  land 
imder  the  general  pre-emption  laws  of  the  United  States. 

Appbai.  from  the  District  Court,  Seventh  Judicial  District, 
Napa  County. 
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The  facts  are  stated  in  the  opinion  of  the  Court. 
Bwan  &  Hays,  for  Appellants. 

This  Court  will  take  judicial  knowledge  tliat  the  claim  to 
the  Suscol  Kancho  as  a  Mexican  grant  was  finally  rejected  by 
tii«  Supreme  Court  of  the  United  States.  {Vallejo  v.  United 
States  J  Black's  Reports.) 

The  entry  of  defendants  was  authorized  by  the  United 
States  as  the  first  step  to  be  taken  in  her  primary  disposition/ 
of  the  land;  and  to  oust  defendants  from  the  same  by  this 
Buit  is  in  violation  of  the  Act  admitting  California  into  the 
Union,  as  it  interferes  with  such  primary  disposition.  (See 
said  Act,  Lester's  Land  Laws,  158,  159;  Section  13  of  Act  to 
ascertain  and  settle  the  private  land  claims  in  the  State  of  Cal- 
ifornia, Lester's  Land  Laws,  177;  Section  6  of  Act  of  Con- 
gress, passed  March  3d,  1853,  to  provide  for  survey  of  public 
land  in  California,  the  granting  of  pre-emption  rights,  etc., 
Lester's  Land  Laws,  207 ;  Section  7  of  Act  of  Congress,  passed 
May  30th,  1862,  to  reduce  the  expenses  of  the  survey  and  sale 
of  public  lands  in  the  United  States,  Laws  of  Congress, 
1861-2,  p.  410;  Doran  v.  Pa<^ific  Railroad,  24  Cal.  245.) 

Whitman  &  Wells,  for  Eespondent. 

Plaintiff  pretends  to  set  up  a  pre-emptive  claim  to  the  prem- 
ises, and  urges  this  as  good  reason  in  law  why  judgment  should 
not  go  against  him. 

The  pretended  entry  of  the  defendants  was  upon  unsurveyed 
lands  at  a  time  when  such  entry  was  unauthorized  by  law, 
the  same  only  having  been  authorized,  if  at  all,  which  we  have 
before  had  occasion  to  question,  by  Act  of  May  30th,  1862. 
(12  U.  S.  Laws.) 

The  plaintiff  held  a  title  derived  from  Vallejo,  and  the  Act 
of  March  3d,  1863,  has  extended  to  all  persons  standing  in  that 
position  the  privilege  of  pre-emption,  limited  only  by  the 
extent  of  their  possession  at  the  time  of  the  rejection  of  tJie 
Buscol  grant. 
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The  case  finds  that  they  are  proceeding  to  avail  themselves 
of  the  privileges  granted  by  that  Act 

By  the  C!ourt,  Sandekson,  C.  J. 

Plaintiff  sues  to  recover  the  possession  of  eight  hundred  and 
fifty  acres  of  land.  The  complaint  is  in  the  usual  form.  The 
defendants  answer  separately,  denying  the  allegations  of  the 
complaint,  and  further  aver  that  each  of  them  has  settled  upon 
one  hundred  and  sixty  acres  of  land  and  claims  the  same  under 
the  pre-emption  laws  of  the  United  States.  McGoogin  further 
says  that  only  forty  acres  of  his  tract  is  a  part  of  the  land  sued 
for,  and  as  to  the  remainder  of  the  land  described  in  the  com- 
plaint he  disclaims.  The  other  defendant,  Alvord,  says  that 
only  eight  acres  of  his  tract  is  a  part  of  the  land  described  in 
the  complaint,  and  he  disclaims  any  interest  in  the  residue. 
The  case  was  tried  by  a  jury,  the  plaintiff  obtained  a  verdict 
and  judgment  in  his  favor,  and  the  defendants  appeal. 

It  appears  from  the  transcript  that  the  land  in  controversy 
is  or  was  a  part  of  the  so-caUed  Suscol  Kancho,  formerly 
daimed  by  Mariano  G.  Vallejo,  under  a  grant  from  the  Mexi- 
Wui  Nation,  which  grant  was  held  to  be  invalid  by  the  Supreme 
Court  of  the  United  States  in  February,  1862,  and  the  claim 
accordingly  rejected.  Previous  to  this  rejection,  however,  the 
plaintiff  had  become  a  bona  fide  purchaser  of  the  tract  in  ques- 
tion, under  the  supposed  Mexican  grant,  and  had  inclosed  the 
same  by  a  fence.  After  the  grant  was  rejected,  in  April  or 
May,  1862,  each  of  the  defendants  settled  upon  his  tract  and 
built  a  house,  and  has  resided  thereon  ever  since.  On  the  1 2th 
of  October,  1863,  the  defendant  McGoogin  filed  with  the 
Register  of  the  United  States  Land  Office  his  declaratory  state- 
ment giving  notice  that  he  claimed  his  tract  under  the  pre- 
emption laws  of  the  United  States;  and  the  defendant  Alvord 
filed  a  like  notice  on  the  18th  day  of  November,  1863.  On 
the  3d  of  March,  1863,  Congress  passed  an  Act  authorizing 
the  Commissioner  of  tie  General  Land  Office  to  cause  the 
lines  of  the  public  8ur^'ey3  ti)  be  extended  over  the  Susool 
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Bancho,  and  to  have  approved  plats  thereof  duly  returned  to 
the  proper  District  Land  Office;  and  further  providing  that 
within  twelve  months  after  the  return  of  such  surveys  it  should 
be  lawful  for  all  bona  fide  purchasers  from  Vallejo  or  his  as- 
signs to  enter  according  to  the  lines  of  such  surveys  the  land  so 
purchased,  to  the  extent  to  which  the  same  had  been  reduced  to 
possession  at  the  time  said  grant  was  rejected.  Within  the 
time  prescribed  by  this  Act  the  plaintiff  made  claim  to  the 
land  in  question  under  its  provisions  before  the  Register  and 
Receiver  of  the  proper  Land  Office. 

It  is  unnecessary  to  notice  defendants'  exceptions  in  detail, 
the  only  question  involved,  generally  stated,  being  whether, 
upon  the  foregoing  facts,  the  verdict  and  judgment  of  the 
Court  below  was  right,  and  of  this  we  think  there  can  be  but 
little  doubt.  The  facts  bring  the  plaintiff  clearly  within  the 
provisions  of  the  Act  of  Congress  specially  providing  for  the 
disposal  of  the  tract  of  public  land  in  question.  By  the  pas- 
sage of  that  Act  the  land  in  question  was  withdrawn  from  the 
operation  of  the  general  laws  providing  for  the  disposal  of  the 
public  lands  and  its  disposal  specially  provided  for  before  the 
defendants  had  filed  their  declaratory  statement  imder  the 
general  law.  The  prior  possession  of  the  plaintiff,  accom- 
panied by  this  express  license  of  the  General  Government,  was 
flufficient  to  entitle  him  to  recover. 

Judgment  affirmed. 


Mr.  Justice  CuRREY  expressed  no  opinion. 


JOHN  K  KEEXAN  v.  JOHN  GRIFFITH. 

BwAMF  AND  Otibflowid  LANDS. —  The  Act  of  Congress  of  September  28, 
18(H),  srantlnflT  to  California  the  swamp  and  oyerflowed  lands  within  the 
State,  Tested  in  said  State  the  absolute  ownership  of  all  said  lands  thsD 
undisposed  of,  and  the  title  of  the  State  In  no  way  depends,  upon  the  Issn- 
ance  of  a  patent  to  the  State  by  the  United  States. 

0AMS.— <The  State  of  California,  since  the  28th  day  of  September,  1850,  has 
had  the  absolute  power  of  selling  the  swamp  and  overflowed  lands  within 
its  limits. 

taics. —  The  QoTemment  of  the  United  States  has  no  right  to  determine  by 
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an  ew  parte  Buryey  of  its  own  what  are  and  what  are  not  swamp  and  over* 
flowed  lands  In  this  State. 

Byidbncb  as  to  Land  being  Bwajif  ob  Ovbbflowbd. —  One  who  claims  ft 
tract  of  land  under  a  patent  issued  to  him  by  this  State,  conyeylng  the  same 
as  swamp  and  oyerflowed  land  is  not  bound,  in  an  action  of  ejectment 
brought  by  him  against  one  claiming  under  the  Homestead  Act,  by  a  suryey 
of  the  United  States  designating  the  same  as  high  land,  but  may  introduce 
evidence  of  the  real  character  of  the  land. 

Bamb. —  The  fact,  whether  a  giyen  tract  of  land  is  swamp  or  oyerflowed,  or 
dry  land,  cannot  be  determined  by  the  separate  decision  of  either  the  State 
or  the  United  States,  but  must  be  settled  by  evidence  given  in  the  course  ot 
judicial  proceedings. 

Appeal  from  the  District  Court,  Fifth  Judicial  District^ 
San  Joaquin  County. 

Defendant  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

John  B.  Hall,  for  Appellant 

Tyler  &  Cobb,  for  Kespondent. 

By  the  Court,  Shaftee,  J. 

This  was  an  action  of  ejectment,  brought  to  recover  the 
possession  of  the  northwest  quarter  of  Section  Number  Seven- 
teen, in  Township  Number  Three  south,  Range  Seven  east, 
according  to  the  surveys  of  public  lands  of  the  United  States,^ 
in  the  County  of  San  Joaquin. 

The  plaintiff  claimed  by  title  derived  from  John  D.  Winters,, 
to  whom  the  lands  were  patented  by  the  State  as  swamp  and 
overflowed  lands,  January  15,  1856,  and  who  had  purchased 
them  under  the  Act  of  April  28,  1855.  This  claim  the  plain- 
tiff sustained,  prima  fade,  at  the  trial,  by  the  introduction  of 
the  patent  and  a  series  of  mesne  conveyances  terminating  in 
himself. 

The  defendant,  having  proved  that  he,  on  the  20th  of  Feb- 
ruary, 1864,  duly  entered  the  lands  in  question  in  the  office  of 
the  Register  of  the  United  States  Land  Office  for  the  Stock- 
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ton  District,  under  the  Homestead  Act  of  1862,  gave,  in  evi- 
dence, the  map  of  the  survey  by  the  Government  of  the  United 
States  of  the  township  embracing  the  quarter  section  in  con- 
troversy. The  survey,  from  which  said  map  was  prepared, 
was  made  in  December,  1854,  and  was  approved  by  the  Sur- 
veyor-General of  the  United  States  for  the  State  of  California, 
June  16,  1857,  sixteen  months  after  the  issuing  of  the  patent 
to  Winters,  It  appeared  by  the  map  that  the  quarter  section 
in  dispute  was  high  land,  and  not  swamp  and  overflowed* 
The  Court  instructed  the  jury  that  the  character  of  the  lands 
was  established  conclusively  by  the  Government  survey,  and 
imder  that  instKuction  the  jury  returned  a  verdict  for  the 
defendant.  The  question  is  upon  the  correctness  of 
that  instruction. 

The  instruction  was  erroneous.  The  title  of  the  State  to 
the  swamp  and  overflowed  lands  within  its  limits,  was  derived 
from  the  General  Government  under  the  Act  of  September 
28,  1850.  It  was  held  in  Rummers  v.  Dickinson,  9  Cal.  554, 
that  upon  the  passage  of  the  Act  of  Congress  referred  to,  the 
State  became  the  absolute  owner  of  all  the  swamp  lands 
within  her  limits  which  had  not  been  disposed  of,  and  that 
the  title  of  the  State  in  no  way  depended  upon  a  patent,  the 
Act  itself  operating  as  a  full  and  perfect  conveyance  in  proB- 
senti.  The  Court  arrived  at  the  same  conclusion  in  Onren  v. 
Jackson,  9  Cal.  322,  further  holding,  however,  that  a  patent 
issued  to  the  State  under  the  second  section  of  the  Act,  would 
have  no  operation  except  by  way  of  further  assurance.  These 
decisions  are  not  only  in  harmony  with  the  language  of  the 
Act,  when  properly  construed,  but  are  fully  sustained  by  the 
case  of  Foley  v.  Harrison,  15  How.  447,  and  the  case  of  Wil- 
cox V.  Jackson,  13  Pet  516.  As  late  as  November,  1858, 
Mr.  Attorney-General  Black,  in  an  official  communication  to 
the  Secretary  of  the  Interior,  held  that  "  it  was  not  necessary 
that  a  patent  should  issue  in  order  to  vest  the  title  under  the 
•Act  of  September  28,  1850;''  and  in  repeated  instances  cir- 
culars have  been  issued  from  the  Department  of  the  Interior 
in  which  the  same  view  of  the  effect  of  the  grant  has  been 
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taken.  In  view  of  these  authorities  we  are  not  at  liberty  to 
consider  the  question  as  an  open  one. 

If  the  grant  to  the  State  was  absolute,  clothing  the  State 
presently  with  the  "  absolute  power  of  disposing "  of  the 
lands  falling  within  the  description  coiitained  in  the  grant,  as 
was  held  in  the  two  cases  cit^d  from  the  9th  Cal.^  it  follows 
that  neither  the  United  States,  the  grantor,  nor  the  State,  the 
grantee,  could  by  any  ex  parte  survey,  or  other  proceeding  of 
like  character,  determine  or  in  any  manner  affect  the  rights  of 
the  other.  True,  by  the  second  section  of  the  Act  of  1860, 
the  Secretary  of  the  Interior  is  directed,  as  soon  as  may  be 
practicable  after  the  passage  of  the  Act^  to  make  out  a  list 
and  plats  of  the  swamp  and  overflowed  lands  granted,  and  to 
transmit  them  to  the  Governors  of  the  States  respectively  in 
which  the  lands  may  be  situated;  but  this  is  a  purely  minis- 
terial service,  to  be  performed  by  the  Secretary,  not  as  agent 
of  both  parties,  but  as  agent  of  the  Government,  and  to  enable 
it  to  advise  itself  as  to  the  more  minute  description  to  be 
inserted  in  the  further  assurance  which  it  proposed  to  give, 
and  w^hich  the  State  might  or  might  not  call  for  in  the  election 
of  the  Gbvemor.  It  is  doubtful  if  the  survey,  which  the 
Court  below  considered  as  decisive,  was .  even  admissible  in 
evidence,  but  to  hold  that  it  concluded  the  rights  of  the  plain- 
tiff by  its  own  vigor,  would  be  to  hold  that  the  Act  of  1860 
contained  a  resen'ation  of  a  power  to  the  Government  to 
defeat  its  own  grant  in  toto,  and  that  all  the  cases  cited  are 
erroneous.  Did  the  grant,  in  fact,  contain  a  stipulation  of  the 
character  named,  the  saving  would,  on  the  principles  of  the 
common  law,  be  null  and  void,  on  the  ground  that  it  would 
be  utterly  repugnant  to  the  body  of  the  Act.  (1  Black.  Com. 
89.) 

It  is  urged,  on  the  part  of  the  respondent,  that  the  Act  of 
Congress  admitting  California  into  the  Union,  states  as  a  con- 
dition, that  the  people,  through  their  Legislature  or  otherwise, 
shall  never  interfere  with  the  primary  disposal  of  the  public 
lands  within  its  limits.  The  Act  was  passed  on  the  9th  of 
September,   1850,   and  thereafter,  on   the  28th  of  the  same 


Oct.,  1864.]  Kebnan  v.  Gkiffith.  91 

Opinion  of  the  Court 

month,  Congress,  in  the  full  exercise  of  its  admitted  powers, 
granted  to  the  State  absolutely  all  the  public  lands  therein 
that  were  then  swamp  and  overflowed;  thereby  presently 
segregating  them,  by  clear  and  apt  description,  from  the  mass 
of  the  public  domain,  and  reducing  them  to  private  owner- 
ship; and  therefore,  a  survey  of  those  lands  thereafter  by  the 
Government  cannot  be  considered  as  having  any  just  relations 
to  the  power  resented  to  the  United  States  by  the  Act  under 
which  California  came  into  the  Union. 

The  State  has  heretofore  and  is  now  determining  for  itself 
the  position  and  extent  of  the  swamp  and  overflowed  lands 
within  its  limits,  and  is  now,  and  has  been  since  1855,  making 
sales  and  conveyances  thereof,  and  those  sales  now  amount  to 
about  one  million  of  acres.  On  the  other  hand,  the  General 
Government  has,  by  its  ovm  independent  action  in  the  prose- 
cution of  the  public  surveys,  been  engaged  in  determining  for 
itself  the  location  of  the  same  lands,  not  with  a  view,  how- 
ever, of  claiming  them  as  its  own,  but  with  a  view  of  dis- 
claiming them  whenever  their  exact  extent  and  position  should 
be  ascertained  to  its  satisfaction.  Neither  of  the  parties  is 
bound  by  the  action  of  the  other.  It  is  not  the  uncommon 
case  of  grantor  and  grantee  making  surveys  respectively  of 
the  lands  granted,  which  surveys  are  not  in  agreement  with 
each  other.  In  such  case,  if  each  party,  assuming  the  cor- 
rectness of  his  own  survey,  makes  a  conveyance  on  the  basis 
of  it,  and  the  holders  of  the  respective  deeds  fail  to  harmon- 
ize the  conflict  of  titles  between  them,  the  controversy  is  to 
be  determined  by  the  Courts  in  due  course  of  proceedings. 
In  cases  like  the  one  at  bar^  the  question  will  be,  as  it  is  here, 
a  question  of  fact :  Were  the  lands  "  swamp  and  overflowed  " 
on  the  28th  of  September,  1850,  the  date  of  the  Government 
grant?  And  that  question  must  always  be  responded  to  by 
the  jury  on  evidence  submitted  to  them  and  applicable  to  the 
question. 

Judgment  reversed  and  cause  remanded. 
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JOSEPH  McGILLIVRAY  v.  DAVID  EVANS,  CHARLES 
BAETLETT,  and  ELIZABETH  GAERITY. 

PiBTiTiOM  ov  Watbb. —  Water  flowing  in  a  ditch  and  owned  by  tenants  In 
common  cannot  be  mechanically  partitioned.  The  only  partition  which  a 
Court  can  make,  which  will  definitely  and  permanently  end  disputes  of 
tenants  in  common  in  water  used  for  mining  purposes,  is  to  order  a  sale 
and  a  distribution  of  the  proceeds. 

Objsct  or  A  Pabtition  op  Property  itself. —  The  object  of  a  partition  of 
the  property  Itself  among  tenants  in  common,  is  to  enable  each  party  to 
obtain  the  title  to  and  the  use  for  all  future  time,  in  severalty,  of  some 
definite  portion  of  the  property  owned  in  common. 

Appeal  from  the  District  Court,  Ninth  Judicial  District, 
Trinity  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  Cadivalader,  for  Appellants. 

This  proceeding  is  complex  in  every  feature  —  and  the  decree 
therein,  instead  of  finally  adjusting  the  rights  of  the  parties, 
will  give  rise  to  greater  uncertainty,  confusion  and  litigation 
than  existed  before  the  attempt  of  the  plaintiff  to  have  set  off 
to  him  in  severalty  his  part  of  an  uncertain  volume  of  running 
water  —  which  swells  and  falls  with  the  variations  of  the  sea- 
sons, and  though  in  contemplation  of  law  divided  into  accu- 
rate parts,  is  only  so  on  paper  —  the  stream,  after  division  aa 
before,  being  but  a  single  body  of  water  with  its  irregular  flow., 
through  reaches  and  bends,  over  natural  and  contending  with 
artificial  obstructions  which  chance  or  design  may  place  in  its 
bed. 

There  may  be  power  to  order  a  sale  and  declare  the  respec- 
tive interests  of  the  conflicting  claimants,  but  none  to  order  the 
division  of  that  which  by  reason  of  its  absolute  indivisibility 
must,  after  a  theoretical  separation,  remain  precisely  in  the 
same  condition  as  before,  and  thereby  give  rise  to  the  same 
litigation  which  the  final  decree  was  designed  to  end.  In  the 
na^re  of  things  and  by  the  ordinary  rules  of  common  sense 
this  must  be  so. 
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While  we  see  it  possible  in  some  cases,  such  as  where  water 
is  used  as  a  motive  power,  in  connection  with  large  mills  or 
manufactories,  for  a  Court  of  equity,  by  its  decree,  to  regulate 
its  ase,  and  declare  the  rights  of  various  parties  therein  at  fixed 
and  stationary  points,  such  as  the  head  gate  of  a  mill  or  man- 
ufactory, the  water  being  the  incident,  as  it  were,  to  the  mill 
property,  and  there  being  no  common  interest  in  all  the  prop- 
erty, but  only  in  the  use  of  the  water. 

In  such  cases  there  would  seem  to  be  an  obvious  necessity 
for  the  exercise  of  the  power,  which  is  well  illustrated  in  the 
leading  case  (cited  by  opposite  counsel)  of  Smith  v.  Smith,  10 
Paige,  470. 

W.  W.  Upton,  for  Respondent. 

Since  the  inherent  powers  of  a  Court  of  equity  are  compe- 
tent to  the  disposition  of  all  questions  that  arise  in  a  case  of 
this  kind  (Story's  Eq.  Juris.  65-4r-656;  Hansen  et  al.  v.  Wil- 
lard,  3  Fairf.  147),  and  will  afford  redress  for  every  substantial 
injury  {Merced  Miniofig  Company  v.  Frem-ont,  7  Cal.  325),  iU 
may  be  a  question  not  essential  in  this  case,  whether  or  not 
the  case  is  within  the  statute  regulating  partition  of  real  estate. 
We  think  it  is.  The  tenement  is  a  ditch,  and  the  water  run- 
ning in  it;  ownership  of  the  ditch  embraces  and  includes  the 
land  on  which  the  ditch  is  constructed.  (Ang.  on  Water- 
courses, 159.)  The  parties  hold  as  tenants  in  common,  and 
each  has  an  estate  of  inheritance. 

The  right  to  running  water,  also,  is  real  estate,  and  embraces 
the  land  covered  with  water,  not  only  while  mingled,  but  the 
ground  where  it  is  separated,  and  that  over  which  it  afterwards 
runs  and  is  used.  "  The  party  does  not  appropriate  the  water  " 
alone,  "but  the  land  covered  with  water."  (Crandall 
V.  Woods,  8  Cal,  136.)  "It  has  none  of  the  characteristics  of 
mere  personalty,"  it  is  "  a  corporeal  right  or  hereditament," 
(Hill  V.  Newm4in,  5  Cal.  446.)  And  "although  the  soil  may 
actually  belong  to  the  United  States,  a  grant  is  presumed  in 
favor  of  the  occupant,"  ownership  of  usufruct  interest  pre- 
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sents  the  question  of  "title  to  land."  (Conger  v.  Weaver,  6 
Cal.  556.)  And  it  is  real  estate  within  the  statute  governing 
partition.    (Hughes  v.  Devlin,  23  Cal.  501.) 

Although  the  waters  of  the  plaintiff  and  defendants  are 
mingled  together,  there  is  no  partnership  relation  existing 
between  them,  as  neither  has  gain  or  loss  in  the  other's  busi- 
ness.    (Story  on  Part.  Sec.  3;  Story  on  Contracts,  Sec.  178.) 

Tenants  in  common  are  not  partners.  (8  Greenl.  253;  9 
Johns.  470;  2  lb.  329;  15  Wend.  187;  2  Hall,  415;  Steph. 
Nisi  Prius,  2,368.) 

There  is  nothing  in  the  relation  of  the  parties  to  prevent 
either  party  from  taking  his  share  of  the  water  from  the  sti*eam 
above  the  ditch,  and  thus  sever  the  relation  without  any  change 
of  interest  in  the  water,  (Kidd  v.  Laird,  15  CaL  161,)  or  sell- 
ing his  interest,  and  thus  introducing  a  new  party  without  con- 
sent of  others. 

The  case  of  Butte  Canal  Company  v.  Vaughn,  11  Cal.  149, 
recognizes  the  condition  and  character  of  separate  and  dis- 
tinct interests  in  running  water  as  it  exists,  in  fact,  in  our 
State. 

By  the  Court,  Sawyee,  1. 

This  is  an  action  for  the  partition  of  the  water  of  a  mining 
ditch,  admitted  to  be  owned  by  the  parties  as  tenants  in  com- 
mon. The  three  defendants  are  entitled  to  the  first  flow  of 
twenty  inches  when  the  water  is  high,  which,  the  Court  finds, 
is  to  be  measured  without  pressure.  But  in  the  summer,  w^hen 
the  water  is  low,  they  are  entitled  to  the  first  flow  of  one-fourth 
of  the  whole,  provided  one-fourth  does  not  exceed  twenty 
inches.  The  plaintiff  is  entitled  to  two-fifths,  and  the  defendants 
to  three-fifths  of  the  remainder,  after  the  twenty  inches,  or 
the  one-fourth  at  low  water,  has  been  taken  out.  The  an- 
swer alleges,  that,  as  between  themselves,  the  twenty  inches 
is  owned  jointly  by  all  the  defendants,  and  that  the  three-fifths 
are  owned  by  two  of  them  only  —  but  the  Court  does  not  find 
how  the  defendants  hold,  as  between  themselves.    The  defend- 
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ants  appear  to  use  the  water  for  mining  purposes,  and  the 
plaintiff  formerly  used  his  for  irrigating  his  garden,  and  for 
sale  to  miners  —  the  parties  dividing  it  among  themselves. 
Upon  the  facts  found,  the  Court  ordered  the  water  to  be 
divided,  according  to  the  proportions  ascertained  to  be  owned 
by  the  plaintiff  and  defendants  respectively,  and  appointed 
three  Commissioners  to  make  the  division  in  pursuance  of  the 
order  of  the  Court,  and  to  report  at  the  next  term.  Two  of 
the  Conunissioners  presented  a  report,  in  which  they  say: 
"We  first,  by  means  of  a  box  and  gate,  placed  in  the  end  of 
Baid  ditch  where  defendants  were  wont  to  take  out  their  twenty 
inches  of  water,  divided  or  separated  from  the  main  body  of 
the  first  flow  of  the  water  twenty  inches  thereof,  without 
pressure,  in  the  same  manner  as  it  was  measured  when  first 
Bold  in  1852,  as  directed  by  the  Court  in  said  order,  so  arrang- 
ing the  gate  in  the  box  as  to  slide  up  or  down,  as  the  quantity 
of  water  in  the  ditch  varies,  which  said  twenty  inches  of  water 
we  turned  out  to  and  set  apart  for  said  defendants,  which  will 
flow  to  them  constantly  all  the  year  roimd.  The  balance  or 
remaining  portion  of  said  water  of  said  ditch,  described  in  said 
commission,  we  divided  at  the  lower  end  of  said  race  between 
the  plaintiff  and  defendants,  giving  to  the  said  plaintiff  two 
fifths  of  the  water,  and  to  the  defendants  three  fifths  thereof. 
The  said  division  of  water  was  made  in  the  following  manner : 
After  we  had  separated  and  set  off  to  the  defendants  twenty 
inches  of  the  first  flow  of  the  water  (as  it  nm  in  the  ditch) 
we  partitioned  the  balance  by  means  of  n  division  box,  placed 
at  the  lower  end  of  said  ditch,  with  five  equal  apertures 
arranged  side  by  side  on  the  same  level  in  such  manner  that 
the  water  of  the  ditch,  whether  low  or  high,  will  flow  out 
through  said  flve  openings  in  equal  quantities;  three  fifths  of 
Baid  balance  of  water,  after  flowing  through  three  of  said 
openings,  falls  into  a  ditch  of  the  defendants  and  flows  off  to 
them,  it  being  optional  with  them  to  keep  it  separated  into 
three  parts  or  to  mingle  it.  The  other  two  fifths  of  said  bal' 
ance  of  water  flows  through  two  of  said  apertures  and  falls 
into  a  ditch  of  the  plaintiff,  and  thus  flows  to  him.'* 
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The  other  Commissioner  dissented,  and  made  a  counter 
report,  in  which  he  maintains  that  the  water  is  not  properly 
divided;  that  the  defendants  do  not  get  their  full  amount  of 
the  first  flow  by  the  division  made ;  that  it  is  impracticable  to 
make  a  just  and  permanent  partition  of  the  waters;  and  that 
any  such  attempted  division  would  prove  greatly  injurious  to 
the  interests  of  the  parties.  The  Court  adopted  and  confirmed 
the  majority  report,  and  made  a  final  decree  in  accordance 
therewith,  in  which  it  was  "ordered  and  adjudged  that  said 
report  stand,  and  the  same  is  the  judgment  of  the  Court  in 
partition  to  be  of  perpetual  effect  between  the  plaintiff  and 
said  defendants,'^  etc. ;  to  all  of  which  proceedings  defendants 
objected,  and  excepted,  and  they  now  appeal  from  the  judg- 
ment 

Appellants  allege  that  the  court  erred  in  assuming  to  make 
a  partition  of  the  water  in  the  mode  provided  by  the  judg- 
ment. It  would,  to  our  minds,  be  utterly  impracticable  for 
the  Court  to  make  a  mechanical  division  of  the  water  running 
in  a  ditch,  owned  by  tenants  in  common,  and  used  for  mining 
purposes,  in  such  a  manner  as  to  permanently  do" 'justice 
between  the  parties.  The  object  of  a  partition  of  the  prop- 
erty itself  is  to  enable  each  party  to  obtain  the  title  to,  and 
the  use  for  all  future  time,  in  severalty,  of  some  definite  por- 
tion of  the  property  owned  in  common,  and  thereby  perma- 
nently end  all  disputes  and  remove  all  obstructions  to  its  free 
enjoyment.  In  the  case  of  two  mills  upon  a  .stream  compar- 
atively constant  in  its  flow,  which  are  permanently  located  at 
a  permanent  dam  upon  its  banks,  and  to  which  a  right  to  the 
use  of  the  water  of  the  stream  for  propelling  them  is  appur- 
tenant, and  where  permanent  gates  and  gauges  may  be  fixed, 
it  is  possible,  perhaps,  to  arrange  a  divison  of  the  water  in 
such  a  manner  as  to  approximately  do  justice  botween  the 
parties.  The  Chancellor  so  thought  in  Smith  v.  Smith,  10 
Paige,  470.  But  in  the  case  of  water  conducted  in  ditches 
for  mining  purposes,  the  circumstances  are  entirely  different. 
The  use  of  the  water  is  rarely  had  for  any  considerable  length 
of  time  at  the  same  point.     When  the  claim  of  a  miner  is 
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worked  out  he  must  remove  to  another.  There  is  occasij^n 
contimaally  to  change  the  point  at  which  he  usee  the  water 
.and  at  which.. he  takes  it  from  his  ditch.  Besides,  wh^i  a 
given  quantity  is  to  be  taken  out  of  the  first  flow  of  the  stream, 
-without  pressure,  where  the  amount  of  water  in  the  ditch  is 
subject  to  great  fluctuation,  gates  must  be  arranged  so  as  to 
increase  or  diminish  the  aperture  through  which  the  water  is 
diachai^ged,  according  as  the  amount  of  water  increases  or 
diminishes,  as.  was  actually  done  in  this  instance.  But  the 
Oourt  cannot,  say  at  what  point  the  gate  shall  stand  to-mor- 
row, or  next  day,  or  the  next — nor  can  it  take  upon  itself  the 
i^ointment  of  an  officer,  to  stand  at  the  gate,  and  gauge  it 
in>  accordance  with  the  ever  changing  current  of  the  stream. 
An  adjustment  of  the  "  apparatus  "  which  would  make  a  per- 
fectly fair  division  to-day,  might  produce  an  entirely  different 
jresult  to-morrow.  This  partition  is  to  be  "of  perpetual  effect," 
and  ta  be  "of  perpetual  effect,"  it  would  be  necessary  to  take 
the  water  out  at  that. particular  point,  through  the  box  placed 
there  by  order  of  the  Court,  by  means  of  which  the  partition 
is  made,  whethev  the  parties  can. any  longer. make  it  available 
for  their  mining  purposes,  at  that  .point  or  not.  It  is  manifest 
that  p€irtiti|ons,  made  upon  this  theory,  cannot,  ordinarily  at 
least,  be  permanent  without  working  great  injury  to  the  par- 
ties. In  the  language  of  appellants'  counsel:  "The  water  to 
be  valuable  must  follow  the  minesy  and  be  used  at  those  points 
where  the  mining  claims  are  situated,  which  involves  the 
necessity  of  shifting  the  ditch  line  from  place  to  place,  and 
the  construction  of  extensions  and  lateral  ditches,  as  new  occa- 
sions require."  The  ditch  and  the  right  to  take  the  water 
from  the  creek  above  in  this  case,  are  still  held  in  common, 
and  the  expenses  of  keeping  the  ditch  in  repair  must  still  be 
a  common  charge.  There  is  no  partition,  except  of  the  water. 
It  is  manifest  that  the  Court  has  assumed  a  duty  that  is  utterly 
impracticable  for  it  to  perform.  The  Court  may  determine 
the  rights  of  the  parties,  and  ascertain  and  adjudge  the  amount 
of  interest  which  each  party  holds;  but  it  cannot  assume  to 
jnake  a  mechanical  division  of  a  material   which,  from   its 
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nature  and  the  nature  of  the  uses 'to  which  it  is  applied,  is^ 
incapable  of  any  permanent  division  that  shall  do  justice  be* 
tween  the  parties.  The  only  partition  that  the  Court  can  make, 
which  will  definitely  and  permanently  end  the  dispute  of  the 
parties  and  do  justice  between  them,  is  to  order  a  sale  and  dis- 
tribute the  proceeds. 

In  this  case  the  Court  did  not  attempt  to  make  a  complete 
partition.  It  only  divided  the  w^ater  between  the  plaintiff,  on 
one  side,  and  the  three  defendants,  as  one  party,  on  the  other. 
The  record  shows  that  the  three  defendants  owned  the  twentj 
inches  jointly,  and  two  of  them  three  fifths  of  the  remainder. 
The  defendants  demanded  that  the  twenty  inches  should  also- 
be  partitioned  among  them;  but  it  was  not  done,  and  it  is 
obvious  that  it  would  be  utterly  impracticable  for  the  Court  to 
adjust  such  complicated  interest  by  a  single  mechanical  division 
by  means  of  boxes,  gates  and  gauges  to  permanently  remain. 
An  attempt  to  do  it  would  be,  not  to  end,  but  to  encourage  and 
multiply  litigation  to  an  unlimited  extent 

The  necessary  facts  to  enable  the  Court  to  make  a  proper 
distribution  of  the  proceeds,  on  a  sale,  do  not  appear  in  the 
findings,  and  a  new' trial  will  be  necessary. 

Judgment  reversed  and  a  new  trial  ordered  in  pursuance  of 
the  principles  indicated  in  this  opinion. 

By  the  Court,  Sawyer,  J.,  on  petition  for  rehearing. 

The  correctness  of  our  decision  is  not  questioned  in  the 
petition  for  rehearing.  A  rehearing  seems  to  have  been  asked 
on  the  supposition  that  the  District  Court  was  directed  to  enter 
a  judgment  ordering  a  sale  of  the  property  and  division  of  the 
proceeds.  But  such  is  not  the  order.  The  order  is :  "  Judg- 
ment reversed  and  a  new  trial  ordered  in  pursuance  of  the 
principles  indicated  in  this  opinion.^'  When  the  case  goes  back 
a  new  trial  will  be  had.  The  plaintiff  prays  for  a  parti- 
tion. If  a  partition  is  to  be  had,  it  can  only  be  made  by  a 
sale  and  a  division  of  the  proceeds.  Plaintiff  now  urges  that 
upon  the  pleadings  a  partition  would  not  necessarily  follow  j 
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that  other  relief  may  be  had  which  will  accomplish  the  object 
of  the  parties.  These  questions  do  not  arise  upon  this  appeal. 
Upon  a  new  trial  the  Court  will  doubtless  afford  such  relief  as 
it  judges  the  parties  may  be  entitled  to  upon  the  pleadings 
and  facts  established  on  tJie  trial.  The  defendants  do  not  ap- 
pear to  demand  aflGlrmative  relief,  they  simply  submit  to  a 
partition,  but  insist  that  they  are  entitled  to  a  larger  share 
than  is  accorded  to  them  in  the  complaint,  and  that,  if  a  par- 
tition is  decreed,  it  should  be  made  according  to  the  interests 
as  claimed  in  the  answer.  If  the  pleadings  do  not  present  the 
questions  which  the  parties  desire  to  litigate  and  have  deter- 
mined, in  view  of  the  fact  that  a  mechanical  division  of  the 
water  cannot  be  had,  perhaps  the  suit  might  be  dismissed,  and 
another  commenced  upon  another  theory,  or  parties  might 
arrange  to  amend.  At  all  events,  when  the  cause  goes  back  for 
a  new  trial,  the  parties  can  pursue  such  course  as  they  may 
deem  their  interests  to  require.  We  do  not  see  that  a  different 
judgment  could  be  entered  upon  this  record. 

A  rehearing  is  denied;  but,  to  guard  against  misapprehen- 
sion, the  order  for  judgment  is  modified  so  as  to  read:  Judg- 
ment reversed  and  new  trial  ordered. 


P.  A.  LAMPING  &  CO.  v.  J.  HYATT  and  J.  G.  JOHN- 

SON  et  ah.  -  ■^.:i' 


JUOOMSNT     MUST     FOLLOW     SUMMONS     AND     PbATBB     OT     COMPLAINT. —  If    judg" 

m€nt  If  rendered  In  favor  of  plaintiff  by  default,  the  Court  cannot  grant 
anj  greater  relief  than  it  demanded  In  the  prayer  of  the  complaint  and 
■peclfled  in  the  summons. 

JUDOMSNT   AOAINST    PIIB8ON8    HOT    NAMUD    IN    THB    COMPLAINT. —  If    perSOnS    are 

served  with  summons  who  are  not  named  in  the  complaint,  either  by  real 

or  fictitious  names,  it  Is  error  to  render  judgment  against  them  by  default. 

JVDOMBfT  NOT  TO  BXCEZD  AMOUNT  PBATSD  FOB. —  If  the  Complaint  ou  a  prom- 

issory  note  prays  for  Judgment  for  a  sum  certain,  which  sum  is  the  principal 

and  interest  due  when  the  complaint  is  filed,  judgment  by  default  should 

not  include  interest  accruing  after  the  complaint  is  filed. 

JVDOMSNT   FOB   Intsbbst    whsbb   Ratb   18   NOT   Nambd. —  If   the   prayer   for 

judgment  asks  for  interest  to  accrue  after  the  complaint  Is  filed,  and  neither 

the  prayer  or  summons  mention  the  rate  of  interest,  the  clerk  should  not 

y        Tender  judgment  for  a  rate  greater  than  ten  per  cent  per  annum. 
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Gold  Coin  Judomsnt. —  If  the  complaint  does  not  pray  for  a  gold  coin  fmdg- 
ment,  and' the  summonB*  does' not  say' that  fudgment  will  be  taken  for  gold 
coin,  the  tf  ^k  •  shoiiI<f  net,  loH  defttolt,  render  a  g<dld  coin  ikidgiMent 
What  is   not   Gold  Coin  Contract. — 1^  a  pi^mMsory  note  dMis  -the-  words 
"  in  gold  coin  "  after  the  words  "  value  received,*'  but  does  not  contain  the 
"  words  **  in  gdld  coin  '*  in  the  promise  to  pay.  Judgment  should  not  be  ren- 
dered payable  In  gold  cdln,  although' there  is  in' tho  instrument  a  sabcte^uent 
•  pi^omise  to  pay  the  difference  between  the  value  of  'gold  coin- and  vaper 
currency  of  the  United  States  If  not  paid  In  gold  coin. 

Appeal  from  the  District  Court,  T«nth  Judicial  District, 
Sierra  County. 

^'         .  . 

The  complaint  set  forth  in  words  and  figures  the  foUowiiig 
I  piomissorynote  as  the  cause  of  action: 

"DowNiEviLLB,  May  26th,  1863. 

"  One  day  after  date,  for  value  received  in  gold  coin  of  the 
Government  of  the  United  States,  we,  the  Ked  Star  Co.,  prom- 
ise to  -pay  to  the  order  of  P.  A.  Lamping  &  Co.,  at  their  bank- 
ing house,  in  Downieville,  five  thousand  dollars,  with  interest 
at  the  rate  of  three  per  cent  per  month,  payable  monthly  in 
advance,  and  if  the  said  principal  sum  and  the  interest  thereon 
is  not  paid  in  gold  coin  of 'the  United*  States,  at  maturity, 
then,  in  that  case,  for  value  received,  we,  the  Red  Star  Com- 
pany, undertake  and  promise  to  pay  to  the  order  of  the  said 
P.  A.  Lamping  &  Co.,  in  addition  to  the  said  sum,  as  settled 
damages,  such  further  sum  as  may -^ be  equal  to  the  difference 
in  value,  in  the  San  Francisco  market,  between  such  gold  coin 
and  the  paper  currency  of  the  United  States,  that  is  now,  or 
may  hereafter  be  made,  legal  tender,  by  laws  of  the  United 

•  States,  or  of  this  State. 

"J.  Hta^t, 
"Secretary  f or  Hed  Star  Company.      ' 
"J.  G.  Johnson,  Treasurer. 

''L.  G.  Wright." 

The  defendants  declared  against  in  the  complaint  were  J. 

*  Hyatt,  J.  G.  Johnson,  L.  G.  Wright,  J.  Dap-^y,  J.  Lewis,  Win. 
Watkeys,  H.  Penning,  C.  Currieux,  P.  Pales,  T.  'Roper, 


Hayner,  Wm.   Dasey,  D.   Mahoney,  P.   Connor,  John   Doe, 
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Eichaxd  Roe,  et  ah.,  compeeing  the  Eed  Star  -€!(>.  There  was 
no  allegfttionin  the  complaint  that  any  of  the  defendants  were 
sued  by  fictitious  names,  or  that  their  real  namee  were  not 
ktiown.  The  smmnons  followed  the  complaint  •  in  giving  the 
names  of  the  defendants.  The  Sheriff  served  the  summons  on 
Bbsana  Hohner,  Charles  Killingelhoven,  M.  Wel<?hy  and  Cath- 
erine Miller,  persons  not  named  iii  the  compkint,  in  addition 
to  those  named.  The  Sheriff  certified  in  his  return  that  all  the 
persons  serred  were  members  of  the  Eed  Star  Company. 
There  was  no  appearance  on  the  part  of  any  of  the  defendants. 
Thcclerk' rendered  judgment  by  default  against  all  the^defend-' 
ants  served.  ,     , 

The  following  was  the  prayer  of  the  complaint:        -^^J^ 

'*  Plaintiffs  therefore  pray  that .  they  may  have  judgment 
against  said  defendants  for  the  full  sum  due  on  said  note,  which 
is  five  thousand  three  hundred  and  five  dollars.'* 

Thfi^  sununons  stated  that  if  defendants  failed  to  appear  and 
answer,  plaintiffs  would  take  judgment  against  them  by  default 
for  the  sum  of,  five  thousand  three  hundred  and  five  dollars,, 
together  with  interest  and  costs. 

Suit  was  commenced. August  IStb,  1863,  and  judgment  waa^ 
rendered  September  28th,  1863,  for  the  sum  of  five  thousand 
three  hundred  ajad  five  dollars,  and  interest  on  said  sum  at  thjreef 
per  c^t  per  month  from  the  20th  day  of  May,  1863^  and  .that 
it  be  collected  and  enforced  in  gold  coin. 

Williams  &  Johnson,  for  Appellants. 

The  judgment  was  by  default,  and  the-  relief  in  such  cases 
can  never  exceed  that  claimed.  (See  Practice  Act,  Sec.  147; 
11  Cal.  19;  20  Cal.  91;  20  Cal.  628.) 

Plaintiffs  do  not  claim  interest  after  the  15th  of  August, 
1863,  therefore  we  had  a.  right  to  suppose  they  had  waived 
that  claim,  which  they  had  a  rigiht  to  do. 

The-  Court  certainly  erred  in  giving  plaintiff  judgment  for 
the  three  per  cent  per  month,  when  they  did  not  ask  it,  or 
apprise  defendants  of  any  such  c  am;  and  also  erred  in  giving 
interest  on  interest 
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As  the  judgment  now  stands,  defendants  are  damaged,  in 
the  way  of  interest,  in  the  sum  of  one  hundred  and  fifteen 
dollars  per  month,  even  allowing  that  the  judgment  should 
rightfully  draw  ten  per  cent  per  annum.  Up  to  the  present 
time,  upon  the  last  named  error,  we  are  damaged  one  thousand 
three  himdred  and  eighty  dollars ;  add  thereto  the  sum  of  six 
hundred  and  seventy-nine  dollars,  for  which  judgment  was 
taken  over  the  correct  siun,  and  we  find  ourselves  damaged  to 
the  full  sum  of  two  thousand  and  fifty-nine  dollars. 

The  notice  in  the  summons  not  specifying  any  rate  of  inter- 
est, the  judgment  can  only  draw  ten  per  cent  per  annum,  (See 
6  Cal.  268.) 

Vanclief  &  Oecur,  for  Eespondents. 

By  the  Court,  Sawyee,  J. 

As  suggested  by  respondents'  counsel,  there  is  no  statement 
in  the  record  that  can  be  considered.  But,  on  the  other  hand^ 
none  is  required,  for  the  errors  appearing  in  the  judgment 
roll,  brief  as  it  is,  are  manifest  and  manifold.  There  is  no 
congruity  between  any  two  of  the  documents  constituting  the 
judgment  rolL 

The  summons,  in  stating  the  relief  demanded,  goes  beyond 
the  prayer  of  the  complaint;  the  officer's  return  shows  a  ser- 
vice on  parties  not  mentioned  in  the  complaint  or  summons, 
either  by  real  or  fictitious  names ;  the  judgment  is  against  all 
the  parties  served,  and,  as  to  the  relief  granted,  goes  even 
beyond  the  relief  stated  in  the  summons  to  be  demanded,  and 
exceeds  that  which  the  contract  sued  on  would  authorize,  even 
had  it  been  embraced  within  the  terms  of  the  prayer  of  the 
complaint  or  the  summons. 

The  judgment  is  by  default,  and  the  Court  was  therefore 
not  authorized  to  grant  any  greater  relief  than  is  demanded  in 
the  prayer  of  the  complaint  and  specified  in  the  summcMis. 
(Practice  Act,  147;  Roam  v.  Reynolds,  11  Cal.  19;  Page  v. 
Rogers,  20  CaL  91,  628.) 
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The  ppayer  is,  that  plaintiifs  "may  have  judgment  against 
said  defendants  for  the  full  sum  due  on  said  note,  for  principal 
And  interest,  which  is  five  thousand  three  hundred  and  five 
"dollars."  This  was  the  full  amount,  principal  and  interest, 
due  on  the  day  the  complaint  was  filed,  August  15,  1863.  It 
is  a  prayer  for  the  specific  sum  named  and  no  more.  There  is 
no  prayer  for  interest  to  accrue  from  that  time  forth,  and  no 
rate  of  interest  specified  in  the  summons  for  which  judgment 
would  be  taken.  Had  there  been  a  prayer  for  "  interest," 
without  specifying  the  rate  in  the  prayer  or  summons,  the 
Court  would  not  even  then  have  been  authorized  to  enter 
judgment  for  a  rate  greater  than  ten  per  cent  per  annum. 
{Lattimer  v.  Ryan,  20  Cal.  633.)  But  the  judgment  is  for 
**  five  thousand  three  hundred  and  five  dollars  and  interest  on 
said  sum  at  three  per  cent  per  month,  from  the  20th  day  of 
May,  A.  D.  1863,  until  paid."  May  20,  1863,  is  the  date  of 
the  note.  Yet  the  interest  from  May  20th  to  August  15th,  the 
day  when  the  suit  was  conunenced,  had  already  been  added 
to  the  principal  and  formed  a  part  of  the  said  sum  of  five 
thousand  three  hundred  and  five  dollars.  So  that  the  judg- 
ment calls  for  interest  on  the  principal  siun  twice  during  the 
period  between  those  dates,  and  interest  on  the  interest  during 
the  same  time  in  addition,  as  well  as  interest  on  the  whole 
sum  at  three  per  cent  per  month  for  the  future  till  paid.  The 
judgment  is  erroneous  as  to  the  entire  amount  exceeding  five 
thousand  three  hundred  and  five  dollars  and  the  costs. 

The  judgment  is   "to  be  enforced  and   collected  in  gold 

.  coin."     In  this  respect  also  the  judgment  exceeds  the  relief 

prayed  for.     The  prayer  is  simply  for  so  much  money  without 

specifying  the  kind  of  money.     Nor  doed  the  summons  say 

that  judgment  will  be  taken  in  gold  coin. 

In  this  respect  also,  the  relief  exceeds  that  authorized,  by 
the  contract,  for  there  is  no  promise  in  the  note  to  pay  in 
gold  coin. 

The  record  furnishes  the  data  for  correcting  the  judgment^ 
and  if  the  respondent  desire  it,  the  judgment  may  be  modi- 
fied so  as  to  be  entered  for  the  sum  of  five  thousand  three 
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hundred  and  five  dollars  only,  and  costs  of  the  Court  below 
against  such  defendants  as  are  mentioned  in  the  complaint* 
It  is  therefore  ordered  that  the  respondents  have  fifteen  days 
in  which  to  file  their  written  consent  that  the  judgment  be 
mbdified  in  accordance  with  the  views  expressed  in  this  opinion, 
and  upon  filing  such  written  consent,  it  is  ordered  that  the 
judgment  be  modified  in  pursuance  thereof.  In  default  of  filing 
such  written  consent  it  is  ordered  that  a  judgment  be  entered 
reversing  the  judgm^^t  of  the  Court  below  and  remanding 
the*  cause  for  further  proceedings. 

It  is  further  ordered  that  the  appdlants  recover  their  costs* 
of  appeal; 


JAMES  R.  BOLTON  v.  JAMES  LANDERS.     (No.  1.) 

Abatbhsnt  of  Action. —  The  pendency  of  an  action  to  qnlet  title  to  land,, 
will  not  abate  a  salMM^iiient  action  between  the  same  parties  to  recover  pos- 
Besalon  of  the  eame  land.  In  which  the  same  facta  are  litigated. 

DiNiAL  OF  Landlord's  Titlb  bt  Tbnant. —  If  a  tenant  denies  his  Iandlord*» 
title,  the  denial  makes  him  a  trespasser,  and  he  Is  not  entitled  to  notice  to 
qnlt  before  the  coQimencement  of  a|i  action  by  the  landlord  to  recover  pos* 
sessiton  ol  ^e  premises. 

Appeal  from  the  District  Court,  Fourth  Judicial  District,, 
City  and  County  of  San  Francisco. 

The  complaint  was  in  the  usual  form  in  ejectment.  The 
answer  denied  the  allegations  of  the  complaint,  and  set  up  in 
abatement  of  the  suit  the  pendency  of  an  action  brought  by 
defendant  and  his  wife  against  plaintiif.  The  suit  pleaded  in 
abatement  was  brought  by  Landers  and  wife  against  Bolton, 
to  quiet  title  to  the  same  premises  in  controversy  here.  It 
was  stipulated  in  this  case  that  the  statement  in  Landers  and 
Wife  V.  Bolton,  should  be  the  statement  in  this  case.  The^ 
facts  are  found  reported  in  the  case  of  Landers  and  Wife  v^ 
Bolton^  26  Cal.  393. 

Plaintiff  recovered  ludgment,  and  defendant  appealed. 
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Opinion  of  the  €6iirt  on  Petition  for  Rehearing. 

Bennett  &  Love^  for  Appellant. 

Daniel  lioffetSj  and/8.  A.Shatp,  for  Respondent 

By  the  Court,  Curr^y,  J. 

This  action  is  brought  to  re<^oveT  the  lands  described  in  the 
complaint  in  the  case  of  Landers  and  Wife  v.  BoUcyn.  Tt 
involves  the  same  questions  decided  in  that  case,  and  they 
must  be  det€»rmin<»d  in  the  same  way. 

The  plea  in  abatement  of  the  pendency  of  the  action  in  the- 
case  of  Landers  'and  Wife  v.  Bolton  cannot  defeat  this  action. 
Although  the  same  questions  are  litigated  in  both,  the  relief 
soncrht  is  different. 

The  effect  of  the  denial  of  plaintiffs  title  by  defendant 
was  tomakehim  a  trespasser,  and  he  was  not  entitled  to  notice 
to  quit.  (Smith  v.  Ogg  Shawj  16  Cal.  88*;  Ingraham-v,  Bald-- 
win,  5  Seld.  46,  47.) 

Judgment  aflBrmed. 

Mr.  Justice  SXwyer  expressed  no  opinion; 

By  the  Court,  Shafter,  J.,  on  petition  for  rehearing: 

Petition  for  rehearing.  Tn  the  case  of  Landers  and  Wife  v» 
Bolton^  26  Cal.  393,  which  was  a  suit  to  quiet  title,  the  de- 
fendant, Bolton,  claimed  in  his  answer  that  he  was  the  owner 
of  the  premises  and  set  forth  a  deraignment  of  his  titlo.  A 
deed  from  French* and  TJobinson  to  t\e  defendant  was  the 
last  link  in  the  chain,  and  the  making  of  the  deed  was  not 
denied  by  the  replication.  It  was  stipulated  in  this  case  tliat 
all  the  "  testimony  given  on  the  trial  of  Landers  v.  Bolton 
Should  be  deemed  as  having  been  given  in  Bolton  v.  Landevfi:  "^ 
and  it  was  further  stipulated  that  "  all  the  papers  on  file 
in  Landers  v.  Bolton  were  in  evidence  in  this  case."  The 
complaint  in  Landers  v.  Bolton  was  a  "  paper,''  and  so  were 
the  answer  and  replication ;  and  all  these  papers  were  on 
"file"  in  that  case,  and  both  papers  were  in  evidence  in.  thia 


106       BoLTOK  t;.  Landsbs.  (No.  2.)    [Sup.  Ot 


Opinion  of  the  Court. 


case,  according  to  the  stipulation;    and  being  in,  they  proved 
prima  facie  in  this  case,  what  the  two  taken  in  connection 
proved  conclusively  in  the  other,  to  wit:    the  conveyance  by 
French  and  Robinson  to  Bolton. 
Petition  for  rehearing  denied. 

Mr.  Justice  Sawyeb  delivered  the  following  dissenting 
opinion,  in  which  Mr.  Chief  Justice  Sandebson  concurred: 

We  think  a  rehearing  should  be  granted,  on  the  ground  that 
in  this  case  there  is  no  evidence  of  a  conveyance  from  French 
and  Eobinson  to  Bolton.  The  pleadings  in  this  case  raise  the 
issue.  We  do  not  think  the  stipulation  authorizes  the  facts 
admitted  by  implication  by  the  pleadings  in  the  case  of  Lan- 
ders and  Wife  v.  Bolton  to  be  taken  as  evidence  in  this  action. 
Without  so  r^arding  the  facts  thus  admitted,  there  is  no  evi- 
dence of  a  conveyance  to  Bolton. 


JAMES  R  BOLTON  t;.  JAMES  LANDERS.     (No.  2.) 

JuuBDicnoif  OT  SuPBBica  CousT. —  The  Supreme  Court  hu  no  Jurisdiction 
in  an  action  to  recover  a  money  Judgment  where  the  amount  of  the  Judg- 
ment, ezduslTe  of  costa,  is  lesa  than  two  hundred  dollara. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Bennett  &  Love,  for  Appellant 

Robert  (7.  dt  Daniel  Rogers,  for  Respondent  j 

By  the  Court,  Sawyeb,  J. 

This  was  an  action  to  recover  two  hundred  dollars  rent,  com- 
menced in  the  Court  of  a  Justice  of  the  Peace.  The  defend- 
and  set  up  title,  and  the  case  was  transferred  to  the  District 
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Oourt  of  the  Fourth  Judicial  District  for  trial,  in  which  Court 
judgment  was  rendered  for  two  hundred  dollars,  and  costs  of 
suit  amounting  to  thirty-eight  dollars  and  twenty-five  cents. 
Defendant  appeals.  Respondent  moves  to  dismiss  the  appeal 
for  want  of  jurisdiction,  on  the  ground  that  the  amount  of  the 
judgment  does  not  exceed  two  hundred  dollars,  the  limit  pre- 
scribed by  the  old  Constitution.  Appellant  insists  that  the 
costs  should  be  considered  as  a  part  of  the  amount  in  dispute, 
«t  least  that  portion  of  the  costs  which  accrued  in  the  Jus- 
tice's Court.  The  costs,  whether  they  accrued  in  the  Justice^s 
or  District  Court,  stand  upon  the  same  footing.  They  are 
all  costs  in  whatever  Court  accrued — nothing  more  or  less. 
It  is  the  settled  construction  in  this  State  that  costs  constitute 
no  part  of  the  matter  in  dispute  within  the  meaning  of  sec- 
tion four,  Article  VI,  of  the  Constitution.  They  are  merely 
incidental  to  the  action.  (Dumply  v.  Ovindon  et  oH.,  13  Oal. 
80;  Votan  v.  Reese,  20  Cal.  90.) 

The  amount  in  dispute  not  exceding  two  hundred  dollars, 
this  Court  has  no  jurisdiction.  The  appeal  is  therefore  dis- 
missed. 


LUCY  HAEPER,  Administratrix,  Etc.,  v.  PETER  O. 
MINOR,  MARY  ANJf  WILLIAMS,  ISAAC  BRANHAM, 
FREDERICK  HALL,  and  FREDERICK  A.  HEHK 

Appkal  from  a  Judoubnt. —  On  an  appeal  from  a  judgment,  where  there  la 
BO  statement,  the  Supreme  Court  will  only  consider  matters  appearing  In 
the  Judgment  roll. 

Obokbs  not  Past  of  Judgmbmt  Roll. —  If  the  appellant  desires  to  have 
any  intermediate  orders,  not  forming  a  part  of  the  judgment  roll,  reyiewed 
on  an  appeal  from  a  judgment,  he  must  bring  them  Into  the  record  by 
means  of  a  statement,  together  with  such  facts  forming  the  basis  of  the 
orders  as  are  necessary  to  explain  the  action  of  the  Court  below. 

•tatbment  on  Motion  fob  a  Nbw  Tblil. — 'The  office  of  a  statement  on  mo- 
tion for  new  trial  is  to  bring  Into  the  record  those  matters  only  which  arise 
in  tbe  progress  of  a  trial,  and  constitute  the  basis  of  the  motion  under  the 
fifth,  sixth,  and  seventh  subdivisions  of  section  one  hundred  and  ninety- 
three  of  the  Practice  Act,  and  which  the  appellant  desires  to  have  reviewed 
on  appeal  from  the  order  granting  or  refusing  a  new  trial. 

8TATKMBMT  ON  Affbal. — Tb«  offlos  «f  ft  BtBtement  on  appeal  is  to  bring  into 
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the  record  those  orders  and  rullBgs,  together  with  the  facts  necessary  to 
explain  them,  which  are  made  In  other  stages  of  the  proceedings  in  the  cascf 
and  not  during  the  progress  of  the  trial,  and  not  contained  in  the  Judg« 
ment  roll. 

Rbticw.  OP  Questions  «  OP '  Law  Abisixo  During  thb  Trial. — ^An  appellant 
who  does  not  wlidi  to  raise  any  questions  in  the  appellate  Court  as  to  ths 
sufficiency  of  the  evidence,  may  have  questions  of  law  arising  in  the  progress 
of  the  trial  reviewed,  hy  making  a  statement  of  such  rulings,  with  sufflcieBl 
evidence  to  show  their  materiality,  or  may  embody  them  In  a  bill  of  except 
tionsi  and  In  this  way  have  them  reviewed  on  appeal  from  the  'judgment. 

What  Evidence  Should  be  Contai?ied  in  Statement. — If  the  appellant 
insists  that  the  verdict  is  not  supported 'by  the  evidence,  the  statement 
should  state  in  what  particulars  it  is  insufficient,  and  contain  all  the 
evidence  on  the  point  or  points  relied  on,  but  the  evidence  not  bearing  apon 
the  point  or  points  relied  on  is  Irrelevant. 

Orders  and- Rulings  in  Statement. —  The  statement  on  appeal-  should  con* 
tain  only  such  orders  and  rulings  as  the  appellant  desires  to  have  reviewed^ 
and  the  facts  necessary  to  explain  the  action  of  the  Court  below  thereon. 

Costs  of  Irrelevant  Matter  in  Record. — When  irrelevant  matter  to  any 
considerable  extc&t  is  introduced  into  the  record  on  appeal,  the  Supreme 
Court  will  visit  the  party  who  insisted  upon  its  introduction  with  the  cost* 
of  that  portion  of  the  record,  whether  he  succeeds  upon  the  merits  of  the 
case  or  not. 

Tiu»  TO  Give  -  Notice  '  of  Motion  fob  a  New  Trial.^— The  District  Court 
has -power,  without  the  consent- of  the  parties,  upon  the  application  of  the 
party  intending  to  move  for  a  new  trial,  and  upon  good  cause  shown,  te 
extend  the  time  within  which  to  give  notice  of  such  motion  thirty  days 
beyond  the  time  prescribed  by  the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act. 

Time  to  File-  Statement  on  Motion  for  New  Triau— *If  the  time  for 
giving  notice  of  motion  for  a  new  trial  is  extended  by  the  Court,  the  party 
to  whom  the  extension  Is  given  has  five  days  from  the  time  notice  is  given 
within  which  to  file  his  statement,  as  an  absolute  right,  and  the  Court  has 
power  to  extend  the  time  twenty  days*  further. 

Statement  on  Appeal. — If  the  party  who  appeals  from  a  Judgment  does  not 
file  and  serve  a  statement  on  appeal  within  twenty  days  from  the  date  of 
the  Judgment,  his  right  to  make  a  statement  is  waived. 

Record  on  Appeal. —  0*i  an  appeal  from  an  order  dismissing  a  motion  for  m 
new  trial,  when  the  only  point  is  as  to  whether  the  statement  was  filed  la 
time,  it  Is  not  necessary  to  insert  the  statement  Itself  in  the  record. 

Appeal  from  the  District  Court,  Third  Judicial  District^ 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  B.  Hart,  for  Appellants. 

Patterson,  Wallace  &  Stow,  for  Eespondents. 
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By  the.  Court,  Sawvbb,  J. 

There  are  three,  appeals  embraced  in  this  record : 
'  Firstly — An  appeal  from  the  judgHient. 
Secondly  —  An  appeal,  irom-  an  order  subsequent  to  judg- 
ment drsmissmg  plaintiffs'  motion  for  new  trial. 

TMrdly  —  An  appeal  from  an  order  subsequent  to  ju4gmenty 
Atriking  from  the  files  of  the  Court  plaintiffs'  statement  on 
'Appeal. 

On  an  appeal  from  the  judgment^  where  there  is  no  statement, 
we^can  only  consider  matters  appearing  in  the  judgment  lioll. 
This^has  been  so  often  held,  and  sa  long  settled,  that  there  ojught 
to  be>no  further  occasion  to  repeat  it.  .  The  Practice  Act  states 
explicitly  wlmt  papers  shall  constitute  th^  judgm^it  rolL  •  They 
'Sre,  in  a  case -where  a-^  answer  has  been,  filed,  ^^^e^  summons, 
'pleadings,  verdict  of  the  jury,  or  finding  of  the  Court,  and  all 
'bills  of  excepticms  taken  and  filed  in  said  ^action;  and  a  copy 
of^the  judgment,  and  any  ordersrelat^pg  to  a  change  of  thO' par- 
ties."   (Sec;  203.)    The  statute  also  defines  a  bill  of  exceptions. 
•  The  finding  filed  January  13,.  1864,  is  the  finding  upon 
which  the  judgment  appealed  from  is  based.    All  between  that 
and  the  pleadings  drop  out  of  the  case,  «nd  .have  no  placo 
in  the  transcript  on  appeal  from.. the  judgment,  unless  brov^t 
in  by  a  statement  on  appeal.     The  report  of  the  referee  is 
simply  a  report  of  the  testimony  upon  which  the  Judge  based 
iis  findi^igs.    It  forms  no  part  of  the  judgment  roll.    Neither 
do  the  minutes  of  the  Clerk,  nor  the  intermediate  orders  of  the 
Court,  except  "  orders  relating  to  a  change  of  parties,"  form 
any  part  of  th^  judgment  rolL    If  an. appellant  desires  to  have 
any  intermediate  orders  affecting  the  judgment  appealed  from, 
and  not  f olming  a  part  of  the  judgment  roll,  reviewed,  he 
must,  by  means  of  a  statement  on  appeal,  bring  them  into  the 
record,  together   with   such   facts  forming   the  basis   of  the 
•orders,  as  are  necessary  to  explain  the  action  of  the  Court  be- 
low.    It  is  for  this  very  purpose  that  the  party  is  authorized 
by  law  to  have  a  statement  on  appeal  rannexed  to  the  record 
of  the  judgment,  or  the  order  from  which  the  appeal  is  taken. 
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The  office  of  a  statement  on  motion  for  new  trial,  is,  to 
bring  into  the  record  those  matters  only,  which  arise  in  the 
progress  of  the  trial,  and  constitute  the  basis  of  the  motion, 
under  the  fifth,  sixth  and  seventh  subdivisions  of  section  one 
hundred  and  ninety-three  of  the  Practice  Act^  and  which  the 
party  desires  to  have  reviewed  on  appeal  from  the  order 
granting  or  refusing  a  new  trial;  that  of  a  statement  on 
appeal,  those  orders  and  rulings  together  with  the  facts  neces- 
sary to  explain  them,  which  are  made  in  other  stages  of  the 
proceedings  in  the  case,  and  not  during  the  progress  of  the 
trial,  and  not  contained  in  the  judgment  rolL  A  party,  how- 
ever, who  does  not  wish  to  raise  any  question  as  to  the  suf- 
ficiency of  the  evidence  in  this  Court  on  an  appeal  from  an 
order  granting  or  refusing  a  new  trial,  but  only  desires  to  have 
rulings  upon  questions  of  law  arising  in  the  progress  of  the 
trial  reviewed,  may  introduce  such  rulings  upon  questions  of 
law,  with  sufficient  evidence  to  point  them,  into  his  statement 
on  appeal,  or  make  a  bill  of  exceptions  as  he  proceeds,  and  in 
this  manner  have  them  reviewed  on  appeal  from  the  judgment^ 
thus  obviating  the  expense  of  bringing  up  the  evidence  in  ai 
statement  on  motion  for  new  trial.  And,  8b  it  has  long  been 
the  settled  doctrine  of  this  Court,  that  it  will  not  balance  con- 
flicting evidence,  or  reverse  a  judgment  on  the  ground  of 
insufficiency  of  evidence,  unless  it  is  very  dearly  manifest 
that  the  evidence  does  not  justify  the  verdict  or  findings,  it 
is  rarely  useful  to  bring  up  the  evidence,  and  the  mode  here 
suggested  is  ordinarily  the  better  practice.  Under  the  law  as 
it  now  stands,  it  is  still  more  rarely  necessary,  or  proper,  to 
bring  up  all  the  evidence,  or  even  introduce  all  into  a  state- 
ment on  motion  for  new  trial  In  a  great  majority  of  cases  in 
which  it  is  claimed,  that  the  evidence  is  insufficient  to  support 
the  verdict,  the  insufficiency  relied  on  is  confined  to  one  or 
two  points  at  most.  The  only  contest  in  such  cases  is  as  to 
those  points,  and  the  statement  should  "  specify  the  particu- 
lars in  which  such  evidence  is  alleged  to  be  insufficient'^ 
(Practice  Act,  Sec  195),  and  the  testimony  introduced  into 
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the  statement  should  be  confined  to  those  points  alone.  ^^  The 
statement  shall  contain  so  much  of  the  evidence  or  reference 
thereto  as  may  be  necessary  to  explain  the  particular  points 
specified,  and  no  mote."  (lb.)  All  testimony  not  bearing 
upon,  illustrating,  or  obviating  the  objection  specified,  is 
irrelevant  to  the  case  made,  and  worse  than  a  useless  incum- 
brance of  the  record. 

So,  also,  only  such  orders  and  rulings,  and  the  facts  necessary 
to  explain  the  action  of  the  Court  below  thereon,  as  the  appel- 
lant desires  to  have  reviewed,  should  be  brought  into  the  state- 
ment on  appeal.  Much  less  should  a  transcript  be  inciunbered 
with  them,  when  the  appeal  is  from  the  judgment,  where  there 
is  no  statement  on  appeal.  The  practice  often  pursued  by 
parties,  or  clerks  —  wherever  the  fault  may  be — of  copying  into 
the  transcript  all  the  orders  and  minutes  of  the  Court  below, 
is  reprehensible  in  the  extreme.  It  only  involves  parties  in 
enormous  expenses  which  are  utterly  useless,  and  imposes 
great  labor  on  the  appellate  Court  in  endeavoring  to  ascertain 
what  part  of  the  transcript  is  really  before  it.  The  record 
now  before  us  contains  several  hundred  folios,  at  least,  that 
should  have  no  place  in  the  transcript.  We  cannot  consider 
it,  now  it  is  here.  And  the  real  question  raised  on  the  merits 
in  the  appellant's  brief  arises  on  that  portion  oi  the  transcript, 
which,  for  reasons  already  stated,  is  not  properly  before  us; 
and,  judging  from  the  size  of  the  printed  book  constituting 
the  transcript,  the  cost  of  this  useless  matter  must  have 
amounted  to  several  himdred  dollars,  for  all  which  the  persons 
having  the  matter  in  charge,  and  not  the  law,  are  responsible. 

Sometimes  the  party  opposing  a  new  trial,  or  the  respon- 
dent on  appeal,  insists  upon  introducing  a  large  amount  of 
irrelevant  matter  into  the  record.  In  all  cases  of  abuses  of 
the  kind  referred  to,  when  it  is  clearly  manifest  that  irrelevant 
matter  to  any  considerable  extent  has  been  inroduced  into 
the  record  upon  the  instance  of  either  party,  and  the  question 
is  properly  presented,  we  shall  not  hesitate  to  visit  the  party  j 
who  insisted  upon  its  introduction  with  the  cost  of  that  por- 
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tion  of  the  tranjsciript^  whether  he  racoeeds  upon  the  xoairitd,  of 
the  .case  or. not. 

In  the  case  of  Mutton  v.  Reed^  25  Cal.t478,  the  case  pf 
.  The  Estate  of  James  Boyd,  25.  CaL  511,  asxd  in  the  present 
case,  as  well  as  some  others^rwe  b^ve  j^deavored  to  indicate 
distinctly  what  we. deem  to  be  the  correct  practice  in  respect 
to  new  trials  and  appeals^  in  hopes  that,  at  no  distant  day  (a 
.practice  conforming  in  some  -djegree  to.the  spirit  of  our  Prac- 
tice Act  may  be  attained.  The.^neral  systtem  prescribed  aoems 
to  lis  to  be  simple^  i^nd  we  can  see  no  reason  for  a  practice  so 
loose  and  diverse,  as  appears  to  prevail  in  many;  portions  t)f 
the  State. 

'  Upon  the  judgment  roll  we  find  no  error.  The  facts  found 
are  fully  sufficient  to  .sjupport  ,the  judgment.  It  must,  there- 
fore, be  affirmed. 

Upon  the  second  branch  of  .the appeal,  the  question-  is,  as 
to  the  power  of  tha  Court  to  extend  the  time  to  give  notice 
of  intention  to  move  for  k  new. trial.  Due  notice  of  the  filijig 
of  the  findings  was  giv^n  to  appellant's  counsel  on  the  18th 
of  January,  1864.  On  < the  next  day*— January  19th — on 
application  of  appellant's  counsel,;  oaade  in  lopen  Courts  in 
presence  of  defendant's  counsel,  the  Court  entered  an  order  pro- 
viding—  among  other  things  —  that  plaintiffs  "ha\re  thirty 
days  from  date  tp. prepare,  serve  and  file  the  notice  of  motion  to 
move  for  a.  new  trial."  This  order,  therefore,  extends  the  time 
for  serving  and.  filing  notice  of  motion  till  the  18th  of  February. 
On.tlie  17th  of  February  —  within  the  time  —  the  notice  was 
served.  The  statement  was  served  on  the  20th,. and  filed  on 
tlie  24th  of  the  same  month. 

Section  one  hundred,  and  ninetyrfive  of  the  Practice  Act,  as 
amended  in  1861,  provides,  that  "The. party  intending  to  move 
for  a  new  trial. shall  give  notice  of  the  same  *  *  where  the 
action  has  been  tried  by  the  Court,  *  *  within  ten  days 
after  receiving  written  notice  of  the  filing  of  the  findings  of 
the  Judge."     <Laws  1861,  page  &90,  Sec.l.) 

Section  two  of  the  same  Act  amends  section  five  hundred 
and  thirty  of  the  Practice  Act,  relating  to  the  time  within 
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■which  an  act  is  to  be  done,  whereby  it  is  —  among  other 
things  —  provided,  that  "  When  the  act  to  be  done  relates  to 
the  pleadings  in  the  action  *  *  *  or  the  service  of  notices 
other  than  of  appeals,  or  the  preparation  of  statements,  or 
bill  of  exceptions  or  of  amendments  thereto,  the  time  allowed 

'  by  this  Act  may  be  extended  upon  good  cause  shown  by  the 

Court  in  which  the  action  is  pending;  *  ♦  *  but  such  ex- 
tension shall  not  exceed  thirty  days  beyond  the  time  prescribed 
by  this  Act  without  the  consent  of  the  adverse  party."  (lb., 
page  691,  Section  2.) 

These  two  amendments  were  made  by  the  same  Act  Sec- 
tion one  himdred  and  ninety-five,  as  thus  amended,  gives  the 
party,  as  an  absolute  right,  ten  days  after  receiving  written 
notice  of  the  filing  of  the  findings  by  the  Court,  within  which 

1  to  serve  his  notice  of  intention  to  move  for  a  new  trial.     And 

f  section  five  hundred  and  thirty  authorizes  the  Court,  upon 

good  cause  shown,  to  extend  "  the  time  allowed  by  this  Act  *' 
for  "the  service  of  notices  other  than  of  appeal/'  provided 
that  "such  extension  shall  not  exceed  thirty  days."  There 
can  be  no  doubt  that  this  provision  covers  notices  of  intention 
to  move  for  a  new  trial.  "  The  time  allo'v-ed  by  this  Act " 
for  '*  the  service  of  notices  "  may  be  extended,  and  a  special 
exception  is  made  of  notices  "  of  appeal "  only.      Expressio 

.  unius  est  exclusio  alterius.     We  can  see  no  good  reason,  we 

confess,  why  this  authority  to  extend  the  time  for  giving  notice 
of  intention  to  move  for  a  new  trial  should  be  given,  for  it 
would  in  most,  if  not  in  all  cases,  be  less  trouble  and  incon- 
venience to  give  the  notice  than  to  procure  an  extension  of  time. 
But  there  can  be  no  doubt  that  the  power  is  given.  Section 
one  hundred  and  ninety-five  was  again  amended  in  1863,  but 
in  no  respect  affecting  the  question  under  consideration.  Sec- 
tion five  hundred  and  thirty  has  not  been  amended  or  expressly 
repealed.  As  it  was  not  repugnant  to  section  one  hundred  and 
ninety-five  of  the  Act  of  1861,  it  is  not  repugnant  to  that  sec- 
tion as  amended  in  1863,  and  is,  therefore,  still  in  force.  It 
follows  that  the  Court  did  not  exceed  its  autliority  in  extending 
the  time. 

Vol.  XXVII.— 8 
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The  law  itself  gave  plaintiffs  five  days  within  which  to  file 
statement,  after  the  service  of  notice  of  intention  to  move.  On 
the  19th,  before  the  expiration  of  five  days  after  the  service 
of  notice,  defendants'  counsel  stipulated,  that  plaintiff  might  have 
ten  days  from  the  19th  to  prepare  and  file  statement,  reserving 
the  right,  however,  to  raise  the  objection  that  the  lawful  time 
had  already  expired.  The  statement  was  filed  within  this  time* 
As,  according  to  these  views,  the  time  for  filing  statement  had 
not  then  expired,  it  follows  that  tlie  subsequent  filing  was  in 
time,  and  that  the  order  dismissing  plaintiffs'  motion  for  new 
trial  is  erroneous  and  must  be  reversed. 

In  order  tc  guard  against  a  misconstruction  of  our  opinion, 
we  deem  it  proper  to  state  here,  that,  we  do  not  intend  to  be 
understood  as  intimating  that  the  Court  has  authority  under 
section  five  hundred  and  thirty  to  extend  the  time  for  filing 
statements  on  motion  for  new  trial  thirty  days  after  giving  the 
notice.  The  general  terms  of  the  section  are,  perhaps,  broad 
enough  to  bear  that  construction,  if  that  section  contained  the 
only  restriction  upon  the  subject;  but  it  does  not.  Section 
one  hundred  and  ninety-five,  as  amended  in  1861,  and  also  as 
amended  in  1863,  gives  the  party  five  days  after  giving  notice 
as  an  absolute  right  within  which  to  file  statement,  and  then 
adds,  *^  or  within  such  further  time,  not  exceeding  twenty  days, 
as  the  Court  or  Judge  thereof  may  by  order  grant,"  etc.  This 
is  an  express  limitation  as  to  the  power  of  tlie  Court,  or  Judge, 
in  a  section  relating  exclusively  to  a  motion  for  new  trial,  and 
must  prevail  rather  than  the  general  provision  in  section  five 
hundred  and  thirty.  The  general  provision  in  section  five  hun- 
dred and  thirty  would  have  effect  by  referring  it  to  statements 
on  appeals,  the  exception  in  that  section  being  limited  to  notices 
of  appeal,  and  the  reason  of  that  exception,  doubtless,  was, 
that  to  allow  an  extension  of  time  to  file  a  notice  of  appeal 
would  be  virtually  to  allow  the  Court  the  power  to  extend  the 
time  for  taking  an  appeal. 

As  to  the  third  branch  of  the  appeal,  the  judgment  was 
entered  on  the  13th  day  of  January,  1864.  Xo  statement  on 
appeal  was  filed  or  served  till  the  12th  and  15th  of  April,  and 
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no  order  or  stipulation  for  an  extension  ojf  time  was  obtained. 
More  than  twenty  days  after  the  entry  of  judgment  having 
elapsed  before  the  filing  of  the  statement,  the  plaintiffs  must 
"  be  deemed  to  have  waived  their  right  thereto,"  under  sec- 
tion three  hundred  and  thirty-nine  of  the  Practice  Act.  There 
was  then  no  error  in  striking  out  the  statement,  and  the  order 
must  be  affirmed. 

The  only  papers  necessary  to  bring  up  for  the  purposes  of 
the  second  appeal,  were,  the  aflRdavit  of  ilinor,  notice,  exhibits 
A,  B,  C,  aflSdavit  of  Hart,  order  dismissing  the  motion,  and 
exception  thereon,  extending  from  folio  nine  hundred  and  ten 
to  nine  hundred  and  thirty-nine,  inclusive.  These  presented 
the  entire  question.  There  w^as  no  occasion  to  bring  up  the 
statement  itself,  as  the  only  question,  was,  not  as  to  the  sufji' 
ciency  or  character  of  the  statement^  but  as  to  whether  or  not 
it  was  filed  in  time. 

It  is  ordered  that  the  judgment  appealed  from  be  aflirniod , 
that  the  order  dismissing  plaintiffs'  motion  for  a  new  trial, 
dated  April  5,  1864,  be  reversed,  and  the  cause  be  remanded 
for  further  proceedings  on  the  motion  for  new  trial ;  and  that 
the  order  striking  from  the  files  of  the  Court  plaintiffs'  state- 
ment on  appeal  made  April  26,  1804,  be  affirmed.  And  it  is 
further  ordered  that  plaintiffs  recover  their  costs  of  the  order 
reversed,  including  the  costs  incurred  for  that  portion  of  the 
transcript  relating  to  the  appeal  from  said  order  dismissing 
motion  for  new  trial  in  the  foregoing  opinion  specified,  and  ex- 
tending from  folio  nine  hundred  and  ten  to  folio  nine  hundred 
and  thirty-nine,  inclusive,  and  no  more;  and  that  the  several 
parties  pay  their  own  costs  accruing  in  this  Court. 

Mr.  Justice  Rhodes,  having  been  of  counsel,  did  not  partici- 
pate in  the  decision  of  this  case. 
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THOMAS  W.  MILLAED  v.  CHARLES  W.  HATHAWAY, 
AND  EDMUXD  V.  HATHAWAY. 

Appeal  fbom  Judgment. — On  an  appeal  from  a  Judgment,  if  no  errors  are 
assigned  in  tlie  record,  tlie  appellate  Court  will  only  review  the  Judgment 
roll. 

Waitbb  op  Failubb  to  Pile  Statement  and  Sebvb  Notice. — If  the  order 
denying  a  motion  for  a  new  trial  states  that  the  motion  was  submitted  upon 
the  statement  and  affidavits  by  consent  of  the  respective  attorneys,  the  re- 
spondent is  precluded  in  the  appellate  Court  from  saying  that  the  statement 
was  not  filed  in  time,  or  that  the  notice  of  intention  to  move,  for  a  new  trial 
was  not  filed  or  served. 

When  Tbcst  Created,  and  How. —  When,  on  the  purchase  of  property,  the 
conveyance  of  the  legal  estate  Is  taken  in  the  name  of  one  person,  while  the 
consideration  is  given  or  paid  by  another,  a  resulting  or  presumptive  trust 
immediately  arises,  and  the  person  named  in  the  conveyance  will  be  a 
trustee  for  the  party  from  whom  the  consideration  proceeds. 

Plbadinos,  Findings,  and  Judgment. —  If  the  findings  of  fact  follow  the 
issues  raised  by  the  pleadings,  and  a  demurrer  would  not  be  sustained  to  the 
complaint,  the  judgment  will  not  be  arrested  upon  the  findings. 

Findings  of  the  Court. — The  findings  of  a  Court  cannot  be  altogether  de- 
tached  from  each  other  and  considered  separately.  If  a  particular  finding 
be  doubtful  or  obscure,  reference  may  be  had  to  the  others  to  ascertain  its 
trne  meaning. 

Implied  Tbcst  —  Proof  of. — The  facts  constituting  an  Implied  trust  cao 
be  proved  by  parol  tettimony. 
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Recital  in  ▲  Deed. — ^he  recital  in  a  deed  that  the  purchase  money  of  the 
property  thereby  conveyed  was  paid  by  the  grantee,  is  not  eonclnsive  that 
such  was  the  fact  In  an  action  brought  by  an  alleged  cestui  que  trust 
against  the  grantee  as  trustee  to  establish  the  trust.  The  recital  may  be 
explained  or  contradicted  by  parol  testimony. 

Pboofs  in  Action  to  Establish  Implied  Trust. —  In  an  action  brought  to 
establish  an  implied  trust,  on  the  ground  that  the  deed  was  executed  to  one 
party  and  the  purchase  money  furnished  by  another,  the  party  alleging  the 
implied  trust  must  prove  clearly  that  the  money  belonged  to  him ;  and  if 
the  testimony  is  merely  parol,  it  will  be  received  with  great  caution.    ^ 

Btipulation  of  Cestui  Que  to  kepay  Money  to  Tbdstbb. —  Where  one  pays 
the  purchase  money,  and  the  deed  is  executed  to  another,  the  law  implies 
a  trust,  to  be  executed  by  a  conveyance  to  the  cestui  que,  on  demand ;  and 
this  implied  trust  is  uot  destroyed  because  the  beneficiary  stipulates,  in 
writing,  to  repay  the  money,  with  Interest,  until  paid ;  and  the  trust  is  not 
to  be  executed  until  the  money  is  paid. 

Pboof  of  Release  of  Equitable  Estate  in  Land. — ^A  release  of  an  equit- 
able estate  in  land  can  only  be  proved  by  a  deed  or  conveyance,  in  writing, 
subscribed  by  the  party  granting  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 

Statute  of  Limitations  in  Cases  of  Tbusts. — If  one  holds  the  legal  title 
to  land  in  trust 'for  another,  and  there  is  a  stipulation  that  the  trustee 
shall  deed  the  land  to  the  beneficiary  upon  the  payment  of  the  purchase 
money  and  interest  to  the  trustee,  a  cause  of  action  does  not  accrue  to 
compel  the  execution  of  the  trust  until'  the  money  is  paid,  nor  does  the 
Statute  of  Limitations  commence  running  until  this  time. 

Toluntaby  Acceptance  or  Money  dub  Tbubtbb  atteb  it  hab  been  dub 
FouB  Yeabs. — If  one  holds  the  legal  title  to  land  as  security  for  a  sum  of 
money  due  him  by  the  one  having  the  equitable  estate,  although  the  trustee, 
after  the  lapse  of  four  years  from  the  time  the  money  falls  due,  cannot  be 
compelled  to  accept  the  money  and  execute  a  conveyance,  yet,  if  he  volun- 
tarily receives  the  money  when  tendered,  he  is  not  discharged  by  the 
SUtute  of  Limitations  from  executing  the  trust  and  glying  a  deed  to  the 
beneficiary. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Alameda  County. 

The  Court  below  found  the  following  facts: 

1.  That  in  the  year  1855,  the  plaintiff,  for  the  joint  and  equal 
benefit  of  himself  and  one  Joseph  Scott,  and  one  Theodore  H. 
Scribner,  negotiated  for  and  purchased  of  Fulgencio  Higuera 
and  Celia  Feliz  de  Higuera,  his  wife,  the  tract  of  land  in  said 
complaint  referred  to,  situate  in  the  county  and  State  afore- 
said, for  the  agreed  sum  and  price  of  eight  thousand  dollars; 
the  same  being  part  of  the  Agua  Caliente  Rancho,  then  and 
there  the  property  of  said  Higuera  and  wife,  and  estimated  to 
contain  two  thousand  seven  hundred  acres;  but  the  actual 


Jan.,  18G5.]  Miixabd  v.  Hathaway.  121 

Statement  of  Facts. 

quantity,  on  survey,  was  two  thousand  eight  hundred  and  three 
acres. 

2.  That  being  unable  to  pay  said  sum  of  eight  thousand 
dollars,  plaintiff  applied  to  defendant,  Charles  W.  Hathaway, 
and  requested  him  to  lend  him  the  money  to  complete  the  pur- 
chase, which  said  Hathaway  agreed  to  do. 

3.  That  thereupon  the  purchase  was  concluded,  and  for 
security  for  the  said  sum  so  loaned,  the  deed  from  said  Higuera 
and  wife  for  the  said  land  was  made  directly  to  said  Hathaway, 
and  it  was  expressly  agreed  by  parol  that  said  Hathaway  should 
hold  the  same  until  said  sum  of  eight  thousand  dollars  was 
repaid,  and  should  then  convey  the  land  to  said  plaintiff, 
Scribner  and  Scott ;  and  in  pursuance  thereof,  said  Hathaway 
did  loan  and  advance  said  eight  thousand  dollars  on  the  terms 
aforesaid,  on  the  25th  day  of  August,  A.  D.  1855,  and  on  the 
same  day  did  take  and  receive  a  deed  of  that  date,  duly  exe- 
cuted and  acknowledged  by  said  Higuera  and  wife,  to  himself 
for  said  land. 

4.  That  all  the  negotiations  in  relation  to  the  purchase  of 
Baid  property  were  had  and  made  by  plaintiff,  and  that  said 
Hathaway  knew  nothing  about  them  and  had  nothing  to  do 
with  them,  except  that  at  the  request  of  plaintiff  he  paid  the 
money  and  received  the  deed  as  above  stated,  and  thereafter 
plaintiff,  and  said  Scott  and  Scribner,  entered  into  the  posses- 
sion of  said  land  and  occupied  and  cultivated  the  same. 

5.  That  said  purchase  was  made  for  the  joint  benefit  of  said 
plaintiff,  Scott  and  Scribner;  they,  said  Scott  and  Scribner,  to 
have  one  third  part  each  of  said  premises  upon  payment  of 
their  proportionable  part  of  the  consideration  therefor  to  said 
Hathaway,  to  apply  in  reduction  of  said  loan;  in  pursuance 
whereof  a  sun^ey  was  made  of  said  land,  and  the  same  was 
divided  into  three  equal  parts;  and  the  said  Hathaway,  in  pur- 
suance of  his  agreement  with  said  Scott  and  Scribner,  did,  by 
deed  dqted  on  the  13th  day  of  October,  1855,  convey  to  said) 
Scott  the  southerly  one  third  part  of  said  lands  as  divided, 
the  same  being  nine  hundred  and  thirty-four  and  sixty-seven 
one-hundredths  acres;  that  in  like  manner,  and  in  fulfilment 
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of  his  agreement  with  said  Scribner,  said  Hathaway  did,  by 
deed  dated  December  15,  1855,  convey  to  said  Scribner  one 
third  part  of  said  land,  viz:  nine  himdred  and  thirty-four  and 
sixty-seven  one-hundredths  acres. 

6.  That  the  remaining  nine  hundred  and  thirty-four  and 
sixty-seven  one-hundredths  acres  was  set  off  to  plaintiff  on  a 
partition  thereof  theretofore  made  between  him  and  said 
Scribner,  the  same  being  in  two  parcels,  viz. :  two  hundred  and 
thirty-one  and  fifty-three  one-hundredths  acres  was  set  off  to 
him  from  the  northerly  end  of  said  tract,  and  was  bounded 
southerly  by  the  share  so  conveyed  to  Scribner  as  aforesaid,  and 
that  the  residue  of  one  third,  being  four  hundred  and  three  and 
fourteen  one-hundredths  acres,  was  set  off  to  plaintiff  between 
the  two  shares  of  Scott  and  Scribner. 

7.  That  the  said  plaintiff  immediately  after  said  purchap<^ 
entered  into  possession  of  the  parcels  so  set  off  to  him,  and 
cultivated  and  controlled  the  same,  and  still  resides  upon  said 
parcel  of  five  hundred  and  thirty-one  and  fifty-three  one  hun- 
dredths acres. 

8.  That  in  the  year  1861  plaintiff  negotiated  the  sale  of  said 
four  hundred  and  three  and  fourteen  one-hundredths  acres  to 
one  Valpy,  and  in  pursuance  thereof  defendant  Edmund  V. 
Hathaway  conveyed  the  same  by  deed  to  said  Valpy  for  the 
sum  of  six  thousand  five  hundred  dollars,  paid  by  said  Valpy 
to  him  on  March  5th,  1861,  and  which  sum  was  received  by 
said  defendant  upon  the  money  so  advanced  and  loaned  for 
the  purchase  thereof  and  for  the  interest  therein,  and  that  after- 
wards and  before  the  commencement  of  this  action  the  whole 
of  the  one  third  remaining  unpaid  of  the  said  eight  thousand 
five  hundred  dollars,  with  interest  thereon  from  August  25, 
1855,  at  the  rate  of  three  per  cent  per  month,  had  been  paid 
to  said  defendant  E.  V.  Hathaway;  the  other  two  thirds  there- 
of, with  interest,  having  been  before  paid  by  said  Scott  and 
Scribner,  as  hereinbefore  stated. 

9.  That  said  defendant,  Edmund  V.  Hathaway,  took  the 
conveyance  of  said  land  from  Charles  W.  Hathaway,  with  full 
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knowledge  of  the  trust,  and  without  any  consideration  by  him 
paid. 

10.  That  more  than  four  years  have  not  elapsed  since  any 
cause  of  action  has  accnied  against  said  defendants,  on  the 
agreement  with  defendants  for  the  conveyance  of  said  land, 

11.  That  said  contract  to  reconvey  said  land  to  plaintiff 
remains  yet  in  full  force  and  effect,  and  never  has  been  can- 
celled, abrogated  or  impaired  by  any  subsequent  contract  or 
agreement  between  plaintiff  and  defendant,  or  either  of  them, 
and  that  no  sum  is  due  from  plaintiff  to  defendants,  or  either 
of  them,  on  account  of  any  money  or  property  advanced  to 
him  by  them,  or  either  of  them. 

12.  And  as  a  conclusion  of  law,  the  Court  finds  and  deter- 
mines that  the  said  plaintiff  is  entitled  to  a  conveyance  from 
defendant,  Edmund  V.  Hathaway,  in  whom  the  legal  title  of 
said  tract  of  five  hundred  and  thirty-one  and  fifty-three  one- 
hundredths  acres  is  now  vested  of  said  tract  of  land,  as  the 
same  is  particularly  described  by  metes  and  bounds  in  the 
complaint,  and  a  decree  of  this  Court  is  ordered  to  be  entered 
accordingly. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

John  T,  Doyle,  and  W.  17.  Crane,  Jr.,  for  Appellant. 

Did  or  did  not  the  facts  in  law  constitute  a  loan  from 
Hathaway  to  Millard  and  his  associates?  This  is  purely  a 
legal  question ;  and  as  a  legal  question,  does  it  admit  of  serious 
doubt  or  argument?  Millard  applied  for  what,  in  popular 
phraseology,  he  terms  a  loan.  What  he  really  wants  is  to 
find  a  man  to  advance  the  necessary  sum  to  make  the  pur- 
chase of  which  he  is  to  have  the  benefit.  While  yet  in  fieri, 
it  is  talked  of  between  the  parties  as  a  loan  —  but  that  does 
not  make  it  such.  The  legal  character  of  the  transaction  doeg^ 
not  depend  on  the  preliminary  negotiations,  or  the  language 
employed  in  them,  but  on  the  actual  contract  into  which  they 
ultimately  merged  and  were  absorbed. 

Thai  contract  was  all  put  in  writing.  It  consisted  of  tlie 
deed  from  Higuera  to  Hathaway,  which  conveyed  the  land, 
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and  the  agreement,  Exhibit  No.  1,  signed  by  Millard,  Scott, 
and  Scribner,  reciting  that  he  had  purchased  and  paid  for  it 
in  his  own  name,  but  for  their  account,  and  promising  repay* 
xnent.  To  vary  it  by  parol,  was  of  course  incompetent  for 
either  of  the  parties.  It  expresses,  of  necessity,  the  truth, 
and  the  whole  truth  about  the  matter.  And  it  expresses,  act 
clearly  as  language  can,  money  paid,  laid  out,  and  expended 
by  Hathaway,  to  and  for  the  use  of  Millard  and  his  compan- 
ions, and  at  their  request. 

If  Hathaway  had  sued  them  for  the  money,  he  should  have 
Bued  for  money  paid,  laid  out,  and  expended.  (Comyn  on 
Contracts,  4th  Am.  edit  p.  451.)  If  Higuera,  after  receiving 
the  money,  had  declined  delivering  the  deed,  Hathaway,  not 
MiUard,  could  have  recovered  it  back  from  him  as  money  had 
and  received.  If,  before  paying  the  money  to  Higuera,  it  had 
been  stolen  from  Hathaway,  he  would  have  had  no  claim  for 
it  against  Millard,  Scott,  and  Scribner,  for  he  brought  tibem 
tinder  no  obligation  to  him  till  he  had  actually  paid  for  the 
land  for  their  account.  And  in  such  case  an  indictment 
against  the  thief  would  necessarily  have  charged  the  money 
as  Hathaway's  money. 

It  is  plain,  therefore,  that  there  was  no  loan  from  Hathaway 
to  Millard,  Scott,  and  Scribner,  and  hence  that  it  was  Hatha- 
:way's  money,  not  theirs,  which  paid  for  the  land.  In  a  word, 
the  distinct  declaration  in  the  written  contract,  Exhibit  No.  1, 
that  Hathaway  had  purchased  the  land  and  paid  the  money 
to  Higuera  for  the  account  of  Millard,  Scott,  a/nd  Scribner, 
precludes  them  in  any  action  (save  a  bill  in  equity  to  reform 
the  contract)  from  giving  any  parol  evidence  to  vary  or  explain 
it  When  one  man  purchases  and  pays  for  land,  and  takes 
the  title  in  the  name  of  anqther,  the  law  ordinarily  implies  a 
trust  for  the  benefit  of  the  one  who  purchased  and  paid, 
because  it  presumes  such  to  have  been  the  intent  of  the  parties. 
But  if  their  actual  intent  is  shown  to  have  been  different,  the 
presumption  is  destroyed,  and  no  trust  is  then  to  be  implied. 
{Sidmoulh  v.  Sidmouth,  2  Beavan,  447;  Scawin  v.  Sea  win,  1 
ToTing&Collyer,  65.) 
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An  express  contract  being  proved,  the  law  will  not  raise  any 
implied  one,  for  that  would  be  to  presume  against  the  fact  aa 
proved.  Expressum  facii  cessare  taciturn.  (Broom's  Legal 
Maxims,  Am.  Ed.  414.) 

ITow,  in  this  case  the  proof  was  perfectly  conclusive  and 
uncontradicted ;  it  is  found  by  the  Judge  below,  and  is,  in  fact, 
the  very  comer  stone  of  the  plaintiff's  whole  case,  that  C.  W, 
Hathaway  was  not  to  convey  to  Millard,  Scott,  and  Scribner, 
xmtil  he  had  been  repaid  his  purchase  money.  He  made  the 
purchase  and  payment  "for  their  account"  and  benefit,  and 
took  the  title,  not  on  any  implied  trust  for  them,  but  on  an 
express  parol  contract  that  he  was  to  hold  it  on  his  own  security. 
It  is  not  claimed  or  pretended  that  he  was  under  any  obligation 
to  convey  till  his  advance  was  repaid  him. 

In  conclusion,  then,  the  trust  which  the  plaintiff  has  here 
attempted  to  set  up,  is  one  required  by  the  Statute  of  Frauds 
to  be  evidenced  by  the  deed  of  the  parties  creating  or  declar- 
ing the  trust  It  is  not  a  trust  implied  by  law,  for  it  rests  on 
no  implication  whatever,  but  on  the  express  contract  of  the 
parties.  Such  a  contract  is  not  only  within  the  letter  of  the 
statute,  but  most  obviously  within  the  very  mischief  intended 
to  be  prevented  by  it. 

But  supposing  C.  W.  Hathaway  took  a  trust  estate  in  the 
land  for  the  benefit  of  Millard,  there  is  an  insuperable  objec- 
tion to  the  plaintiff's  recovery  in  the  plea  of  the  Statute  of 
Limitations. 

It  must  be  borne  in  mind  that  the  object  of  the  action  is  to 
compel  E.  V.  Hathaway  to  convey  the  land  on  the  ground  that 
he  took  the  title  from  C.  W.  Hathaway  with  notice  of  the 
trust.  The  plaintiff  claims  that  E.  V.  Hathaway  paid  nothing 
for  the  land,  and  had  notice  of  the  trust  He,  on  the  other 
hand,  insists  that  he  paid  a  valuable  consideration  for  it,  and 
that  there  was  no  trust  in  fact,  so  that  it  was  not  possible  he 
could  have  notice  of  it 

The  truth  appears  to  be,  that  E.  V.  Hathaway  paid  C.  W. 
Hathaway  forty-five  thousand  dollars  for  his  business,  includ- 
ing his  claim  against  the  Millards  and  this  land,  and  that  he 
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had  actual  notice  of  the  original  transaction  with  Millard,  Scott 
and  Scribner,  whatever  it  was.  If  it  created  a  resulting  trusty 
he  took  the  land  with  notice  of  the  facts  from  which  that  trust 
resulted.  We  assume  then,  for  the  purposes  of  this  branch  of 
the  argument,  that  the  original  transaction  gave  rise  to  a  trust. 
E.  V.  Hathaway  has  bought  the  land  from  the  trustee  with 
notice  of  the  trust.  He  can  be  charged  as  a  trustee  by  the 
plaintiff,  but  it  is  of  necessity  in  invitum.  It  is  not  a  trust 
resting  in  contract  either  express  or  implied,  but  arises  purely 
and  simply  by  operation  of  law  and  against  the  wall  of  the 
trustee.  In  such  case  the  Statute  of  Limitations  begins  to  run 
from  the  moment  of  conveyance  to  E.  V.  Hathaway.  {Murdoch 
V.  Hughes,  7  Smedes  &  Marshall,  219;  Williams  v.  The  First 
Presbyterian  Society  of  Cincinnati,  1  Ohio,  488.) 

A,  M,  Crane,  and  Edward  Tompkins,  for  Respondents. 

In  October,  1861,  Hatha w^ay  held  as  a  mere  naked  trustee. 
Every  dollar  of  his  loan,  principal  and  interest,  had  been  repaid, 
ilillard  owned  the  entire  land.  Ilathaway's  mortgage  had  been 
paid  off,  and  he  held  the  bare  naked  legal  title.  Millard  had 
the  whole  interest  in  the  land.  It  was  his  in  equity,  wholly  and 
entirely. 

Could  his  estate  or  interest  in  this  land  be  conveyed  or  sur- 
rendered by  parol,  without  writing  ?  Tlie  sixth  section  of  our 
Statute  of  Frauds  (Wood's  Dig.  lOG)  would  seem  to  be  con- 
jclusive  that  it  could  not  be  done. 

Plaintiff  had  a  trust  estate  in  the  land,  comprising  its  entire 
value.  The  words  of  the  statute  are  very  plain,  viz. :  "  Nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any  man- 
ner relating  thereto,  shall  hereafter  be  created,  granted,  assigned, 
ffurrc7idered,  or  declared,  unless  by  act  or  operation  of  law, 
or  by  deed  or  conveyance  in  wTiting,  subscribed  by  the  party," 
etc 

It  is  argued  by  appellants  that  this  trust,  being  created  with- 
out writing,  may  be  cancelled  or  surrendered  in  the  same  man- 
ner in  which  it  was  created.  This  we  admit-  But  the  trust 
was  created  by  the  "act  or  operation  of  law/*    Millard  paid 
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the  purchase  money,  and  Hathaway  took  the  deed.  Upon 
these  facts  the  "operation  of  law''  raised  the  resulting  trust. 
This  trust  could  no  doubt  be  cancelled  or  "surrendered"  in 
the  same  manner,  i.  e.,  "  by  act  or  operation  of  law  " —  namely, 
Millard's  trust  estate  might  be  extinguished  or  passed  to 
another  by  judicial  sale  of  his  interest.  This  would  be  by 
act  of  law. 

Again:  If  Millard  had  stood  by  when  C.  W.  Hathaway  con- 
veyed to  E.  V.  Hathaway,  and  stated  that  he  had  no  interest 
in  or  claim  to  the  land,  in  such  case  his  trust  estate  would 
have  stood  extinguished  by  estoppel. 

Again :  In  case  of  Millard's  death,  intestate,  the  trust  would 
"by  operation  of  law,"  have  passed  to  his  heirs. 

In  these  various  ways,  and  others  which  might  be  named, 
the  trust  could  be  extinguished,  assigned,  or  surrendered,  "  by 
act  or  operation  of  law."  But  we  utterly  deny  the  proposi- 
tion that  the  trust  could  be  surrendered  by  a  parol  contract  — 
the  land  all  the  time,  and  even  until  now,  remaining  in  the 
full  and  entire  possession  of  the  plaintiff.  This  trust  could 
no  more  be  conveyed  by  mere  word  of  mouth  than  could  a 
fee  simple  or  freehold  interest  in  the  lands.  It  occupies  the 
same  dignity,  and  is  classed  in  the  same  category,  by  statute, 
with  those  interests. 

.  But,  as  if  to  clinch  the  matter  and  close  all  question  as  to 
the  meaning  of  the  sixth  section  above  quoted,  we  have  sec- 
tion twenty-five,  (Wood's  Digest,  108,)  which  defines  the 
terms  before  used,  and  the  enactment  is  "the  terms  ^estate 
and  interest  in  lands,'  shall  be  construed  to  embrace  every 
estate  and  interest,  present  and  future,  vested  and  contin- 
gent." .      '.  .   . 

The  Court  below,  in  its  opinion,  after  showing  how  the 
loan  had  been  repaid  in  1861,  says:  "These  payments  satisfied 
in  full  the  obligation  of  Thomas  Millard,  and  from  that  time 
he  was  entitled  to  a  conveyance."  This  is  common  sense  as 
well  as  law.     (Sherwood  v.  Dunbar,  6  Cal.  25.) 

"  Such  trusts  as  are  cognizable,  and  can  only  be  enforced  in 
equity,  (our  case)  cannot,  so  long  as  they  subsist,  as  between 
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trustee  and  cestui  que  trust,  be  reached  by  the  Statute  of  Lim- 
itations." (Angell  on  Limitations,  161;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  R.  90.)  "In, general,  lapse  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  existed."  (Prevost  v. 
Gratz,  6  Wheat.  481.)  "But  if  the  trustee  denies  the  right 
of  his  cestui  que  trust,  and  the  possession  of  the  property  &c- 
comes  adverse,  lapse  of  time  from  that  period  may  constitute  a 
bar  in  equity."  (7  Johns.  Oh.  R.  90.)  "  But  it  must  be  shown 
that  an  open  denial  of  the  existence  of  the  trust  has  been 
brought  home  to  plaintiff."  (Angell  on  Limitations,  172, 
Sec.  9,  last  clause.) 

To  apply  these  principles  to  this  case.  So  far  from  showing 
any  denial  of  the  trust  on  the  part  of  defendants,  we  only 
propose  to  refer  to  a  leading  case,  decided  by  Chancellor  Kent 
nearly  half  a  century  ago,  for  the  purpose  of  showing  how 
entirely  like,  in  its  leading  facts,  that  case  was  to  this.  We 
refer  to  Boyd  v.  McLean,  1  Johns.  Ch.  R.  582. 

In  that  case,  the  Boyds  contracted  to  buy  the  land  of  one 
Colden;  in  this  case,  plaintiff,  Scott,  and  Scribner,  contracted 
to  buy  of  Higuera.  In  that  case,  the  Boyds  borrowed  one 
thousand  five  hundred  dollars  of  McLr^n  to  pay  for  the  land ; 
in  this  case,  plaintiff  and  his  associates  borrowed  eight  thou- 
sand five  hundred  dollars  of  Hathaway  for  the  same  purpose. 
In  that  case,  the  deed  was  made  directly  from  Colden,  the 
vendor,  to  McLean,  the  money  lender;  in  this  case,  the  deed 
was  made  directly  from  Higuera,  the  vendor,  to  Hathaway, 
the  money  lender. 

In  that  case,  as  in  this,  the  defendant  denied  in  his  answer 
that  he  ever  made  any  loan  to  plaintiff  to  enable  him  to  pay 
for  the  land,  but  sets  up,  as  in  this  case,  that  he  bought  the 
land  with  his  own  money,  and  on  his  own  account,  and  that 
the  deed  to  him  was  absolute,  and  not  by  way  of  security. 
The  answar  of  defendant  in  that  case,  like  that  of  E.  V.  Hath- 
away in  this,  (and  the  coincidence  is  remarkable,)  sets  up  that 
about  the  time  of  the  purchase  he  did  make  a  verbal  parol 
agreement  with  plaintiffs  to  sell  them  the  land  upon  payment 
of  one  thousand  five  hundred  dollars,   and  interest,  in  two 


JaiLy  1865.]  MnxAXD  v.  Hathaway.  129 

Argnment  for  Bespoadents. 

years.  In  that  case,  as  in  this,  the  plaintiffs  were  in  poseession, 
and,  as  in  this  case,  the  answer  sets  up  the  Statute  of  Frauds. 
It  perhaps  would  not  be  possible  to  find  any  two  cases  in  all 
the  reports  more  exactly  resembling  each  other  in  all  their 
leading  facts. 

Chancellor  Kent  decreed  an  accounting  and  conveyance.  We 
cite,  also,  the  following  authorities :  Bottsford  v.  Bvrr,  2  Johns. 
Ch.  E.  582 ;  Livingston  v.  Livingston,  Id.  409 ;  2  Story's  Eq. 
Juris.  1,201;  Osbom  v.  Endicott,  6  CaL  153;  Foot  v.  Calvin, 
3  J.  E.  216;  Simson  v.  Eckstein,  22  CaL  580;  Bayless  v.  Bax- 
ter, 22  Cal.  575. 

The  appellants,  in  their  brief,  appear  to  lay  great  stress  upon 
the  point  that  because  there  was  a  parol  contract  defining  the 
conditions  of  the  trust,  of  the  terms  upon  which  Hathaway  was 
to  convey  the  land,  (i.  e,,  on  the  repayment  of  the  loan  and  in- 
terest,) that,  therefore,  the  transaction,  loses  its  character  of  an 
implied  trust,  and  becomes  an  express  trust,  resting  in  parol, 
and  hence  void  by  statute. 

But  this  case  of  Boyd  v.  McLean  is  a  full  answer  to  this 
objection  also.  On  reading  the  case,  it  will  be  seen  that  the 
condition  of  the  trust  was  that  Boyd  :hould  repay  the  one 
thousand  five  hundred  dollars,  and  interest,  in  four  years,  upon 
which  the  land  was  to  be  conveyed  to  him;  and  this  condition 
or  agreement  rested  entirely  in  parol.  And  also  in  the  case  of 
Bayless  v.  Baxter,  22  Cal.  580,  above  quoted,  it  was  argued  by 
counsel  for  appellants  that  because  there  was  a  verbal  con- 
tract to  reconvey,  that  therefore  there  could  be  no  implied  or 
resulting  trust.  In  reply  to  this,  Mr.  Justice  Crocker  (Cope 
and  Norton  concurring)  says :  "  The  fact  that  defendant  agreed 
by  parol  to  do  what  the  law  would  compel  him  to  do,  (i.  e., 
hold  the  title  subject  to  the  rights  of  the  plaintiff,  and  convey 
to  them  on  demand  after  a  certain  time,)  makes  the  trust  none 
the  less  a  trust  created  by  operation  of  law."  The  principle 
of  both  these  cases  is,  that  when  a  resulting  or  implied  trust 
has  been  created,  the  conditions  or  agreement  upon  which  the 
trust  is  to  be  executed  may  be  shown  by  parol.  (4  J,  J. 
Marsh.  593.) 

Vol.  XXVIL— 0 
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By  the  Court,  Shaftbb,  J. 

This  action  is  brought  to  compel  a  conveyance  of  certain  real 
estate,  and  for  an  account 

The  complaint  charges :  "  That  in  the  year  1865  the  plain- 
tiflF  purchased  of  Fulgencio  Higuera,  and  Celia  Feliz  de 
Higuera,  his  wife,  a  certain  tract  of  land  in  the  County  of 
Alameda,  and  State  of  California,  for  the  sum  of  eight  thou- 
sand dollars.  That  the  same  was  a  part  of  the  rancho  known 
as  the  Agua  Caliente  Ranch,  and  was  then  the  property  of 
said  Higuera  and  wife.  That  it  was  called  two  thousand  seven 
hundred  acres,  but  was  defined  by  metes  and  bounds,  set  forth 
in  the  deed  hereinafter  mentioned,  and  actually  contained  about 
two  thousand  eight  hundred  and  three  acres.  That  plaintiiT 
being  unable  to  pay  the  simi  of  eight  thousand  dollars  at  the 
time  himself,  applied  to  the  defendant,  Charles  W.  HathaAvay, 
then  and  since  a  resident  of  San  Francisco,  and  requested  him 
to  lend  the  money  to  complete  said  purchase,  which  Hathaway 
agreed  to  do.  That  thereupon  said  purchase  was  concluded, 
and  for  the  security  of  the  said  sum  so  loaned,  and  for  no  other 
purpose  whatever,  the  deed  from  Higuera  end  wife  for  the  said 
land  was  made  directly  to  said  Hathaway,  and  it  was  expressly 
agreed  between  him  and  said  Hathaway  that  said  Hathaway 
should  hold  the  same  until  the  said  sum  of  eight  thousand  dol- 
lars was  repaid,  and  that  then  he  should  convey  the  said 
land  to  the  plaintiff.  That  the  said  deed  to  said  Hath- 
away from  said  Higuera  and  wife  was  dated  August  25,  1855, 
was  duly  acknowledged  by  them,  and  was  recorded,  at  the  re- 
quest of  the  plaintiff,  in  Alameda  County,  on  the  29th  of  Au- 
gust, 1855,  in  Liber  D  of  Deeds,  page  597,  to  which  deed,  or  to 
a  certified  copy  thereof,  the  plaintiff,  for  greater  certainty,  begs 
leave  to  refer.  That  all  the  negotiations  in  relation  to  the  pur- 
chase of  said  property  were  had  and  made  by  the  plaintiff. 
That  said  Hathaway  knew  nothing  about  them  and  had  nothing 
to  do  with  them,  except  that,  at  the  request  of  the  plaintiff, 
he  paid  the  money  and  received  the  deed,  as  above  stated.  That 
plaintiff  alone  took  charge  of  said  land,  except  as  is  here- 
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inafter  stated,  and  directed  and  controlled  the  same  as  the 
owner  thereof.  That  said  Hathaway  did  not  interfere  there- 
with, and  that  it  was  a  matter  of  general  notoriety,  and  well 
and  publicly  understood,  that  said  plaintiff  had  become  the 
owner  of  said  premises;  that  about  the  time  of  making  the 
said  purchase  the  plaintiff  agreed  with  Joseph  Scott  and  Theo- 
dore H.  Scribner  that  they  might  each  share  in  the  same  to* 
the  extent  of  the  one  third  part  of  said  premises,  they  paying- 
the  consideration  therefor  to  said  Hathaway,  to  apply  in  the 
reduction  of  said  loan;  that  he  requested  said  Hathaway  to 
convey  to  them  the  portions  purchased  by  them;  that  a  sur- 
vey was  made  of  said  land,  and  the  same  was  divided  inta 
equal  parts,  and  the  said  Hathaway,  at  the  request  of  plaintiff^ 
and  in  fulfilment  of  his  agreement  with  Scott  and  Scribner^ 
did,  by  deed  bearing  date  on  the  13th  of  October,  1855,  con- 
vey  to  said  Scott  the  southerly  one  third  of  said  land,  so 
divided  as  aforesaid,  the  same  being  nine  hundred  and  thirty- 
four  and  sixty-seven  one-hundredths  acres,  more  or  less;  that 
said  deed  was  duly  acknowledged  by  said  Hathaway,  and 
recorded  in  Alameda  County,  to  which  deed,  for  greater  cer- 
tainty, plaintiff  refers;  that  in  like  manner,  and  ;xt  plain  tiff '3 
request,  and  in  fulfilment  of  his  agreement  with  said  Scribner, 
said  Hathaway  did,  by  deed  bearing  date  December  15,  1855, 
convey  to  said  Scribner  the  one  third  part  of  said  land;  that 
on  such  partition  was  assigned  to  him,  the  same  being  also 
nine  hundred  and  thirty-four  and  sixty-seven  one-hundredths 
acres,  more  or  less;  that  said  deed  was  duly  acknowledged 
and  recorded  —  to  which  deed  plaintiff  refers ;  that  the  remain- 
ing nine  hundred  and  thirty-four  and  sixty-seven  one-hun- 
dredths acres  waa  set  off  to  the  plaintiff  on  such  partition; 
that  the  same  was  in  two  parcels;  that  five  hundred  and 
thirty-one  and  sixty-three  one-hundredths  acres  was  set  off  to 
the  plaintiff  from  the  northerly  end  of  said  tract,  and  was 
bounded  southerly  by  the  share  so  conveyed  to  Scribner  as 
aforesaid,  and  the  residue  of  one  third,  being  four  hundred  and 
three  and  iourteen  one-hundredths  acres,  was  set  off  to  the 
plaintiff  between  the  two  sharea  that  were  conveyed  to  Scott 
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and  Scribner  as  aforesaid,  and  the  two  parcels  —  making 
together  nine  hundred  and  thirty-four  and  sixty-seven  one- 
hundredths  acres;  that  the  plaintiff  entered  into  possession 
thereof,  and  from  that  time  to  the  commencement  of  this 
action  has  cultivated,  occupied  and  enjoyed  by  himself  or  his 
tenants,  the  whole  of  the  said  northerly  parcel  of  five  hun- 
dred and  thirty-one  and  sixty-three  one-hundred ths  acres,  and 
also  the  whole  of  the  said  four  hundred  and  three  and  fourteen 
one-hundredths  acres,  until  the  same  was  sold  by  him,  as  is 
hereinafter  stated.  The  said  plaintiff  further  shows  that  the 
defendant,  Edmund  V.  Hathaway,  is  the  brother  of  and  is  and 
for  many  years  has  been,  the  partner  in  business  of  the  said 
Charles  W.  Hathaway;  that  some  time  in  the  latter  part  of 
1856,  or  early  in  1867,  said  Charles  proposed  to  leave  the  State 
of  California  and  to  be  absent  for  a  considerable  time  in  the 
Eastern  States;  that  he  stated  to  the  plaintiff  that  his  abseuce 
might  occasion  inconvenience,  in  consequence  of  the  title  to 
the  property  being  in  him,  and  that  to  obviate  the  same,  and 
to  put  it  in  a  situation  so  that  the  same  could  be  conveyed  to 
the  plaintiff  in  case  he  should  wish  to  pay  the  balance  of  said 
original  loan,  then  unpaid,  he  proposed  to  convey,  and  did 
convey  to  the  said  Edmund  V.  Hathaway,  the  said  two  par- 
eels  of  land,  so  as  aforesaid  in  said  partition  assigned  to  the 
plaintiff;  that  the  deed  thereof  bears  date  on  the  18th  of 
November,  1866,  and  was  recorded  in  said  County  of  Alameda; 
that  said  Edmund  well  knew,  at  the  time  the  said  deed  was 
given,  that  the  title  to  said  land  was  held  by  his  brother  in 
trust  for  the  plaintiff;  that  no  consideration  was  paid  by  him 
to  said  Charles  therefor,  to  the  knowledge  or  belief  of  the 
plaintiff ;  and  the  same  was  thenceforward  held  by  him  in  the 
same  manner,  as  it  had  before  been  held  by  the  said  Charles 
W.  Hathaway,  and  the  plaintiff  remained  in  the  possession 
and  enjoyment  of  said  premises  in  the  same  manner  as  he  had 
been  before  said  deed  was  given. 

The  said  plaintiff  further  shows,  that  shortly  prior  to  the 
5th  of  March,  1861,  he  sold  to  Calvin  Valpy  the  southerly 
parcel  of  said  land,  so  as  aforesaid  assigned  to  him  on  the  divi- 
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sion  of  the  said  pioperty^  containing  fonr  hmidxed  and  three 
and  fourteen  one-hundredths  acres.  That  such  sale  was  made 
by  this  plaintiff  without  any  action  or  agency  therein  by  said 
defendants  or  either  of  them.  That  at  the  request  of  the  plain- 
tiff,  said  Edmund  V.  Hathaway  conveyed  the  same  to  said 
Yalpy,  by  deed  dated  March  5,  1861,  and  recorded  in  Alameda 
Oounty,  to  which  the  said  plaintiff  refers. 

The  said  plaintiff  further  shows  that  all  the  consideration 
for  the  said  sales  to  Scott,  Scribner  and  Valpy,  have  been 
received  by  the  said  defendants,  or  by  one  of  them.  That  the 
same  amounts  to  much  more  than  the  ei^t  thousand  dollars 
originally  loaned.  That  in  addition  thereto,  one  Kiehard 
Threfal,  in  or  about  the  years  1860  and  1861,  paid  in  to  the 
defendants  for  account  of  plaintiff,  different  sums  of  money, 
amounting  in  the  aggregate  to  over  two  thousand  dollars. 
The  plaintiff  has  trusted  entirely  to  the  said  defendants  to  keep 
the  accounts  between  them,  and  that  he  is  therefore  unable  to 
state  the  precise  sums  that  they  have  received  from  the  said 
Soott,  Scribner,  Valpy  and  Threfal.  That  he  has  endeavored 
to  obtain  from  them  a  statement  of  said  accounts,  but  has 
been  unable  to  do  so,  but  he  believes  and  charges  the  truth  to 
be  that  they  have  been  fully  repaid  the  loan  so  made  to  him  as 
aforesaid,  and  that  the  said  account,  if  properly  and  justly 
made  up,  would  show  a  large  balance  in  his  favor. 

The  said  plaintiff  further  shows  that  the  title  to  the  remain- 
ing five  hundred  and  thirty-one  and  sixty-three  one-hundredths 
acres  yet  temains  in  the  said  defendants  or  one  of  them. 
That  this  plaintiff  is  yet  in  the  full  possession  thereof,  and  that 
the  following  is  a  full  description  thereof  according  to  the 
survey  made  at  the  time  said  land  was  divided  as  hereinbefore 
stated.     [Description  omitted.] 

That  the  said  plaintiff  further  shows  that  until  within  a  few 
months  he  had  well  hoped  that  the  defendants  would  give  him 
^a  statement  of  said  account,  and  would  convey  to  him  the  said 
five  hundred  and  thirty-one  and  sixty-three  one-hundredths 
acres,  as  in  justice  and  ri^t  they  ought  to  do.  That  he  has 
requested  to  have  said  account  and  to  have  said  five  hnndre^l 
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and  thirty-one  and  sixty-three  one-hundredths  acres  conveyed 
to  him^  and  has  offered  and  is  now  ready^  in  case  the  said  ac* 
count,  wh^i  correctly  made,  shall  show  that  any  sum  what- 
ever is  due  from  him  to  the  defendants  or  either  of  them,  upon 
the  said  loan  for  which  the  said  land  was  conveyed  as  security 
as  aforesaid,  to  pay  the  same.  That  said  account  has  not  been 
furnished  him,  and  they  have  required  from  him  the  payment 
of  the  sum  of  fifteen  thousand  dollars  as  a  condition  precedent 
to  the  conveyance  of  said  property  to  him.  That  no  such 
sum,  and  as  he  is  advised  and  believes  no  sums  whatever 
remain  unpaid  of  said  loan,  or  is  due  from  him  to  the  defend- 
ants or  either  of  them.  That  the  said  claim  and  the  refusal  to 
convey  without  the  payment  thereof,  are  inequitable  and 
unjust,  and  a  violation  of  the  trust  under  which  said  land  was 
conveyed  to  defendants  as  above  stated.  That  said  land  has 
now  become  of  the  value  of  fifteen  thousand  dollars  and 
upwards,  and  that  said  Edmund  Y.  Hathaway,  as  plaintiff  is 
informed  and  believes,  has  recently  declared  his  intention  to 
move  on  to  the  said  land  and  to  take  possession  thereof,  and 
thus  to  exclude  this  plaintiff  therefrom,  and  has  pretended 
that  the  same  belongs  to  him  and  that  plaintiff  has  no  right 
to  the  same,  and  that  plaintiff  is  fearful  that  he  will  attempt 
to  deprive  him  of  his  interest  in  the  said  property  unless  pre- 
vented by  the  interposition  of  this  Court. 

Wherefore  the  said  plaintiff  demands  for  relief  in  this  action : 
First — That  an  account  may  be  taken  of  said  loan,  and  of 
the  sums  that  have  been  received  by  the  said  defendants  or 
either  of  them,  from  or  on  account  of  the  said  land,  and  par- 
ticularly of  the  sums  that  have  been  received  from  the  said 
Scott,  Scribner,  Valpy  and  Threfal,  or  any  or  either  of  them, 
and  the  balance  thereof,  and  to  whom  the  same  is  due  may  be 
ascertained  and  declared. 

Second  —  That  the  said  defendants  and  each  of  them  may  be 
decre^^d  to  convey  the  said  five  hundred  and  thirty-one  and 
sixty-three  one-hundredths  acres  of  land  by  a  good  and  suffi- 
cient deed  to  the  pkintiff,  free  and  clear  from  any  liens  or 
incumbrances  thereon,  if  any  such  there  be,  that  have  been 
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caused  or  permitted  by  theniy  or  either  of  them.  In  case  it 
shall  be  ascertained  that  any  part  of  such  loan  is  yet  due  or 
unpaid  by  the  plaintiff,  such  conveyance  to  be  conditioned 
upon  the  payment  thereof  by  the  plaintiff.  If  the  same  shall 
be  found  to  have  been  paid  in  full,  then  such  decree  to  be 
absolute. 

Third — That  any  balance  found  due  the  plaintiff  upon  such 
accounting  may  be  ordered  to  be  paid  to  him,  and  that  he  may 
have  judgment  therefor  against  the  said  defendants,  or  either 
of  them,  as  shall  be  just 

Fourth  —  That  he  may  have  such  other  or  further  decree  or 
relief  herein  as  shall  be  agreeable  to  equity,  with  costs. 

The  defendants  answered  severally,  denying  all  the  allega- 
tions of  the  complaint,  though  they  admit  the  plaintiff  to  be 
in  possession  of  about  twenty  acres  in  the  northeast  portion  of 
the  tract 

For  further  and  separate  answer  the  defendants  allege  that 
the  purchase  from  Higuera  and  wife  was  made  by  Charles  W. 
Hathaway  for  eight  thousand  dollars,  and  that  the  purchase 
money  was  paid  by  him.  That  at  the  date  of  the  purchase, 
and  for  a  long  time  prior  thereto,  the  plaintiff  and  his  brother, 
Stephen  W.  Millard,  were  jointly  indebted  to  said  Hathaway 
in  the  sum  of  seven  thousand  five  hundred  dollars  cash  advances, 
and  that  he  thereafter,  at  the  request  of  the  two  brothers, 
agreed  with  them  verbally,  but  without  consideration,  that 
whenever  they  paid  him  what  they  owed  him  (seven  thousand 
five  hundred  dollars,)  and  also  one  third  of  the  purchase  money 
of  the  land  paid  Higuera,  and  also  any  further  advances  which 
said  Hathaway  might  thereafter  make  to  the  said  Millards,  with 
interest  on  said  several  sums  at  the  rate  of  two  per  cent  per 
month,  payable  monthly,  and  if  not  so  paid  then  to  compound, 
that  he  would  convey  to  them  one  third  of  the  premises  in 
controversy.  That  at  the  same  time  said  Hathaway  agreed 
verbally  with  Scott  and  Scribner  to  convey  to  them  certain 
portions  of  the  premises,  amounting  to  about  two  thirds 
thereof,  upon  payment  of  a  certain  stipulated  price  therefor, 
and  that  said  Hathaway,  upon  payment  of  the  price  so  agreed 
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upon,  duly  conveyed  such  portions  to  said  Scribner  and  Scott; 
but  no  agreement  was  ever  had  between  plaintiff  and  said 
Hathaway  that  the  sums  of  money  so  received  should  be  applied 
in  the  reduction  of  the  joint  indebtedness  of  the  Millards  to 
him  or  towards  the  purchase  price  of  said  lands.  That  the 
Millards  were  let  into  possession  of  about  one  third  of  the 
premises  upon  a  verbal  agreement  that  they  should  pay  said 
Hathaway  interest  upon  the  amount  of  said  indebtedness 
(seven  thousand  five  hundred  dollars,)  and  upon  one  third  of 
the  sum  of  eight  thousand  dollars,  and  upon  further  advances 
in  manner  aforesaid.  That  the  Millards  continued  to  occupy 
under  said  agreement  That  on  the  18th  of  November,  1856, 
said  C.  W.  Hathaway  conveyed  said  lands  to  said  E.  V.  Hath- 
away for  ten  thousand  dollars  paid,  less  what  had  been  previ- 
ously deeded  to  Scott  and  Scribner.  That  between  the  time 
of  said  verbal  agreement  and  the  conveyance  to  E.  V.  Hatha- 
way, said  C.  W.  Hathaway  advanced  large  sums  to  the  Millards 
and  sold  and  delivered  to  them  large  amounts  of  goods,  wares 
and  merchandise,  and  at  the  time  of  the  conveyance  by  C.  W. 
to  said  E.  V.  Hathaway,  the  former  assigned  to  the  latter  all 
the  indebtedness  due  from  the  said  Millards  to  the  said  assignor. 
That  in  January,  1860,  Stephen  W.  Millard  removed  to  Pajaro, 
and  that  the  plaintiff  at  the  same  time  abandoned  all  of  the 
premises  in  controversy,  except  an  orchard  and  a  vineyard, 
containing  about  twenty  acres,  in  the  northeastern  part  of 
said  tract  That  immediately  thereupon  the  said  E.  V.  Hath- 
away leased  the  whole  of  the  premises,  except  said  twenty 
acres,  to  divers  persons,  and  from  year  to  year  has  leased  the 
same,  and  collected  and  received  the  rents  therefor.  That  the 
plaintiff  herein  continued  in  the  occupation  of  said  twenty 
acres  until  August,  1861,  when  he  delivered  the  same  to  said 
E.  V.  Hathaway,  and  removed  to  Pajaro  also,  where  he  con- 
tinued to  reside  until  about  the  commencement  of  this  action, 
when  he  returned  and  took  forcible  and  unlawful  possession 
from  defendant,  E.  V.  Hathaway,  of  said  twenty  acres.  That 
at  the  time  plaintiff  removed  to  Pajaro  an  account  was  stated. 
in  the   premises,   between  him  and   said  E.   V.   Hathaway, 
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whereby  there  was  found  due  said  Hathaway  the  sum  of  forty- 
one  thousand  six  hundred  and  eighty-seven  dollars  and  twelve 
cents,  ten  thousand  dollars  whereof  were  cancelled  by  him, 
and  in  consideration  thereof  the  plaintiff  released  the  said 
Hathaway  from  the  aforesaid  verbal  agreement  with  C.  W. 
Hathaway,  and  of  and  from  uU  claim,  or  right,  title,  or  inter- 
est in  said  lands;  that  the  sale  to  Valpy  was  made  by  E.  V. 
Hathaway  alone,  and  that  the  lands  rented  to  Threfal  were  so 
lented  on  his  behalf;  that  while  said  plaintiff  was  upon  said 
premises  the  defendants  forwarded  to  him  monthly  accounts, 
which  were  received  by  plaintiff  and  not  objected  to  by  him, 
and  that  they  showed  the  aforesaid  balance  due  to  the  said 
E.  V.  Hathaway. 

In  further  answer,  the  defendants  submit  that  the  complaint 
states  a  trust  created  by  parol  only. 

And  again,  they  allege  that  the  agre^ent  set  out  in  the 
complaint  was  but  a  parol  agreement  for  the  sale  of  lands,  and 
is,  for  that  reason,  null  and  void.  And  they  also  plead  that 
more  than  four  years  have  elapsed  since  the  making  of  the 
agreement,  and  since  any  cause  of  action  accrued  thereon. 

The  trial  was  by  the  Court.  The  finding  was  for  the  plain- 
tiff on  all  the  issues,  and  judgment  was  duly  entered  thereon. 
The  appeal  is  from  the  judgment  and  from  an  order  denyii^ 
defendants'  motion  for  a  new  trial. 

First  —  As  to  the  appeal  from  the  judgment,  it  must  be  deter- 
mined upon  the  judgment  roll  alone,  and  as  no  errors  therein 
have  been  either  assigned  in  the  record  or  suggested  in  the 
argument,  we  must  consider  the  judgment  as  free  from  objec* 
tion. 

Second  —  As  to  the  appeal  from  the  order  overruling  appel- 
lant's motion  for  a  new  trial. 

1.  Counsel  for  respondent  insist  that  the  document  contained 
in  the  transcript  purporting  to  be  a  statement  on  new  trial, 
cannot  be  recc^nized  by  us;  and  the  first  reason  assigned  is, 
that  the  statement  and  the  exhibits  annexed  thereto,  do  not 
appear  or  purpart  to  have  been  filed  in  the  Court  below. 

The  statement  on  new  trial  was  duly  settled  by  the  Judge, 
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and  the  clerk  certifies  that  the  statement  was  filed,  without, 
however,  stating  the  time  when.  But  the  respondent  is  pre- 
cluded from  saying  that  the  statement  was  not  filed  in  time, 
for  it  appears  by  the  order  denying  the  motion  for  new  trial 
that  ^^  the  motion  was  submitted  upon  the  foregoing  statements 
and  affidavits  by  consent  of  the  respective  attorneys  herein." 
(Reynolds  v.  Harris,  14  CaL  667 ;  Dickinson  v.  Van  Horn,  ft 
CaL  207.) 

It  is  further  insisted  that  the  transcript  fails  to  show  any 
order  overruling  the  motion  for  a  new  trial.  This  objection  is 
also  founded  upon  a  misapprehension  of  the  effect  of  the  clerk's 
certificate  to  the  transcript. 

It  is  further  insisted  that  the  notice  of  intention  to  move  for 
a  new  trial  does  not  appear  ever  to  have  been  filed  or  served. 
This  objection  is  met  by  the  facts  referred  to  in  our  answer  to 
the  first  objection.    ^ 

2.  The  motion  for  new  trial,  as  appears  by  the  statement, 
was  made  upon  the  ground:  First,  of  irregularity  in  the  pro- 
ceedings; Second,  accident  and  surprise;  Third,  newly  dis- 
covered evidence;  Fourth,  insufficiency  of  the  evidence  to 
justify  the  findings,  and  that  they  are  against  law;  Fifth, 
errors  of  law  occurring  at  the  trial  and  excepted  to  by  the 
defendants.  Under  each  of  the  last  two  heads,  there  is  a  speci- 
fication of  grounds,  as  required  by  the  Act  of  1864,  and  to 
them,  or  rather  to  such  of  them  as  counsel  have  relied  upon 
in  argument,  our  attention  will  be  exclusively  confined. 

There  are  three  questions  raised  by  the  appellants  which 
relate  to  the  case  made  by  the  plaintiff  at  the  trial:  First — 
What  kind  of  trust  did  the  plaintiff's  evidence  tend  to  prove! 
Second  —  Is  the  trust  found  by  the  Court  identical  with  the 
one  declared  on  and  with  the  one  which  the  evidence  tended 
to  prove?  Third — Was  that  trust,  and  the  fact  that  the 
plaintiff  had  discharged  all  his  obligations  under  it  so  as  to 
entitle  himself  to  a  deed,  found  upon  legal  and  sufficient  evi- 
dence? 

The  relation  of  trustee  may  be  constituted  not  only  by  the 
express  declaration  of  the  parties  but  also  by  implication  or 
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construction  of  law.  Trusts  of  this  description  are  either  im- 
plied,  or  presumed,  from  the  supposed  intention  of  the  par- 
ties, and  the  nature  of  the  transaction;  when  they  are  known 
as  "resulting  trusts;"  or  they  are  raised  independently  of  any 
such  intention,  and  forced  on  the  conscience  of  the  tru^.tee  by 
equitable  construction,  and  the  operation  of  law;  and  such 
are  distinguished  as  "constructive  trusts."  (Sto.  £q.  Juris., 
Sec  1,195.)  These  trusts  are  expressly  exempted  from  the 
operation  of  the  Statute  of  Frauds.  (Wood's  Dig.,  p.  106, 
Sec  6.)  It  is  well  settled  as  a  general  rule  that  when  upon  a 
purchase  of  property  the  conveyance  of  the  legal  estate  is  taken 
in  the  name  of  one  person,  while  the  consideration  is  given 
or  paid  by  another,  a  resulting  or  presimiptive  trust  immedi- 
ately arises  by  virtue  of  the  transaction,  and  the  person  named 
in  the  conveyance  will  be  a  trustee  for  the  party  from  whom  the 
consideration  proceeds* 

The  complaint  allies,  as  the  foundation  of  the  trust  upon 
which  the  plaintiff  relies,  that  in  the  year  1855  he  contracted 
with  Higuera  for  the  land  in  controversy  for  eight  thousand 
dollars;  that  C.  W.  Hathaway,  oa  being  applied  to,  agreed 
to  loan  the  plaintiff  the  money  to  enable  him  to  complete  the 
purchase;  that  Hathaway,  "at  plaintiff's  request,  paid  the 
money,"  and  by  agreement  took  a  conveyance  from  Higuera 
to  himself,  "  as  security  for  the  sum  so  loaned."  The  evidence 
of  the  plaintiff  tended  to  prove  the  purchase  as  alleged  —  the 
contract  of  loan  allied  —  that  the  money  was  counted  out  by 
Hathaway  to  one  Smith,  who  had  acted  in  the  purchase  from 
Higuera  as  the  agent  of  both  parties,  and  that  Don  Diego 
Forbes,  "who  had  received  the  money  from  plaintiff,  Scribner 
and  Scott,"  jointly  interested  in  the  purchase  and  loan,  paid 
it  to  the  vendor  in  the  presence  of  Smith,  Scribner  and  Scott. 

There  is  no  substantial  variance  between  the  evidence  and 
the  complaint  The  allegation  is  that  the  money  was  "  loaned  " 
to  plaintiff,  which  imports  that  the  contract  to  loan  was  fully 
executed  by  a  delivery,  in  legal  effect,  of  the  money  by  Hath- 
away to  the  plaintiff ;  and  the  subsequent  averment  that  Hath- 
away "paid  the  money  to  Higuera  at  plaintiff's  request,"  is 
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but  an  averment  that  after  the  relation  of  debtor  and  creditor 
had  been  established  between  the  two,  or  contemporaneously 
therewith,  that  Hathaway  performed  the  mere  manual  service 
of  delivering  the  money  to  the  vendor.  Passing  the  qnestitm 
o£  variance,  the  facts  of  the  transaction  which  the  plaintifPs 
testimony  tended  to  prove,  were  a  loan  of  eight  thousand  dol- 
lars, consummated  by  a  formal  delivery  of  the  money  by  the 
lender  to  the  borrower,  and  a  payment  by  him  to  the  vendor 
of  the  land,  he  conveying  the  land  to  the  lender  of  the  money 
as  security  for  the  payment  of  the  loan.  These  facts  being 
assumed,  or  given,  a  trust  resulted  at  once  in  favor  of  the 
plaintiff  by  implication  of  law,  to  be  executed  according  to 
the  stipulation  of  the  parties.  The  evidence  of  the  plaintiff 
went  to  the  very  facts  upon  which  that  class  of  trusts  is  raised. 
We  do  not  think  it  important  to  examine  the  question  at  length 
upon  authority,  for  upon  the  proofs  of  the  plaintiff  the  case  is 
plainly  one  of  implied  trust  upon  principle.  In  support  of 
our  conclusion,  however,  we  cite  Boyd  v.  McLean  ei  ux.  1  John. 
Ch.  582.  The  facts  of  that  case  are,  substantially,  the  facts 
of  this,  and  there  is  a  like  resemblance  between  lliis  and  the 
case  of  Page  v.  Page,  8  N.  H.  187,  and  of  Cameron  v.  Ward, 
8  Geo.  245. 

We  further  consider  that  the  findings  follow  the  issues 
raised  upon  the  complaint,  and  as  a  demurrer  would  not  lie  to 
the  one,  so  judgment  could  not  be  arrested  upon  the  other. 
It  is  urged  that  the  findings  contradict  each  other  as  to  whose 
money  paid  for  the  land.  The  findings  are  not  irreconcilable 
with  each  other  on  that  point  It  is  true  that  the  third  find- 
ing states  that  Hathaway  paid  the  money  to  Higuera,  still,  it 
is  further  found  that  it  was  after  the  ei^t  thousand  dollars 
had  been  *' loaned*'  by  Hathaway  to  the  plaintiff  on  the 
security  of  the  titles  It  is  of  no  consequence,  in  our  judg- 
ment, who  paid — or,  rather,  who  "paid  over*'  the  money  to 
Higu«ra — so  that  the  relation  of  lender  and  borrower  arose 
between  Hathaway  and  the  plaintiff  before  the  payment,  or 
eo  instanti  it  was  made.  The  findings  of  a  Court  cannot  be 
altogether  detached  from   each  other,  and  considered  piece- 
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ineaL  If  a  particular  finding  be  doubtful  or  obscure,  reference 
may  be  bad  to  the  context  for  the  purpose  of  ascertaining  the 
true  meaning. 

It  is  further  urged  that  the  finding  of  the  trust  was  against 
law;  and,  first,  for  the  reason  that  the  finding  was  upon  parol 
evidence;  and,  second,  for  the  reason  that  it  is  against  written 
evidence  introduced,  by  which  the  plaintiff  is  estopped. 

The  question  of  whether  the  facts  of  an  implied  trust  can 
be  proved  by  parol,  requires  no  discussion. 

The  written  document  referred  to  was  executed  on  the  same 
day  as  the  deed  from  Higuera  to  Hathaway,  and  is  as  follows : 

"  San  Fbawoisoo,  August  25,  1855. 
"  Whereas,  Charles  W.  Hathaway  has  paid  the  sum  of  eight 
thousand  dollars  for  the  purchase  of  a  piece  of  land,  situated 
in  Alameda  County,  and  the  satisfaction  of  a  mortgage  thereon, 
said  land  being  known  as  the  Augua  Caliente  Rancho,  and  has 
accepted  our  draft  in  favor  of  Henry  C.  Smith  for  five  hundred 
dollars,  said  purchase,  payment  and  acceptance  being  for  the 
account  of  the  undersigned,  T.  H.  Scribner,  Joseph  Scott  and 
T.  W.  Millard,  jointly  and  severally  interested  one  third  each ; 
now,  therefore,  we  T.  H.  Scribner,  Joseph  Scott  and  T.  W. 
Millard,  hereby  agree  to  repay  to  the  said  Charles  W.  Hatha- 
way the  above  named  sums  of  eight  thousand  dollars  and  five 
hundred  dollars,  with  interest  at  the  rate  of  three  per  cent  per 
month  until  paid,  together  with  any  expense  he  may  incur  in 
the  matter  of  this  aforesaid  purchase,  and  do  also  warrant  and 
do  hereby  agree  to  defend  him  and  save  him  harmless  from  any 
and  all  suits,  claims  and  demands,  of  whatever  name  or  nature, 
made  against  the  said  property  or  made  against  him  in  conse- 
quence of  this  purchase  as  aforesaid. 

"  Joseph  Soott, 

"T.  H.  SORIBNEB, 

''T.  W.  M1L1.ABD.'' 

It  is  said,  in  the  first  place,  that  the  payment  of  the  money 
by  Hathaway  is  established  aa  a  fact  by  this  paper.    The  pur- 
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port  of  the  document  is  that  the  money  was  paid  by  Hatha- 
way for  and  on  account  of  the  persons  who  signed  it^  and  who 
bind  themselves  to  pay  interest  on  the  money  until  they  skall 
have  repaid  the  amount.  These  facts  cannot  be  reconciled 
with  the  hypothesis  that  Hathaway  bought  and  paid  for  the 
lands  on  his  own  account^  and  wifli  a  view  to  a  resale  to  the 
plaintiff.  The  agreement  to  repay,  and  to  repay  with  interest, 
is  decisive  that  plaintiff  and  Hathaway,  by  the  advance  of  the 
money,  were,  in  their  understanding  of  the  matter,  brought 
presently  into  the  relation  of  creditor  and  debtor.  (Hickox  v. 
Lowe,  10  Cal.  197.)  Nor  is  the  fact  that  the  deed  from 
Higuera  to  Hathaway  recites  that  the  purchase  money  was 
paid  by  Hathaway  conclusive  upon  the  question.  The  recital 
may  be  explained  or  contradicted  by  parol.  The  point  had 
heretofore  been  greatly  controverted,  but  it  is  now  settled  by 
a  weight  of  authority  that  at  once  precludes  us  from  regarding 
the  question  as  an  open  one,  and  relieves  us  from  the  necessity 
of  doing  anything  more  than  referring  to  an  accreditod  text 
book  in  which  the  cases  are  collected.  (Hill  on  Trustees, 
130-183.) 

But  it  is  further  contended  that  the  facts  of  the  trust  alleged 
were  found  upon  insufficient  evidence,  even  if  the  whole  of  the 
evidence  should  be  assumed  or  be  admitted  to  be  lawful. 

In  a  case  like  the  present  the  party  alleging  the  implied 
trust  must  prove  clearly  that  the  purchase  money  belonged  to 
him;  and  if  the  evidence  is  merely  parol  it  will  be  received 
with  great  caution,  and  the  Court  will  look  anxiously  for  some 
corroborating  circumstances  to  support  it  (Levich  v.  Levich, 
10  Vee.  517.)  We  are  not  prepared  to  say  that  the  finding  of 
the  Court  here,  does  not  rest  on  a  basis  of  proof  as  broad  as 
the  rule  contemplates.  The  fact  that  the  land  was  paid  for 
with  money  loaned  by  Hathaway  to  the  plaintiff  for  that  pur- 
pose was  the  governing  question  to  be  investigated;  and  the 
particular  manner  in  which  the  money  was  manipulated,  was, 
comparatively,  of  little  concern.  On  the  main  question  as 
thus  stated,  there  was,  on  the  one  hand,  the  recital  in  the  deed 
of  Higuera   that  the  money   had  been   paid   by   Hathaway, 
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grantee  therein^  and  on  the  other  it  was  confronted  by  the  tes- 
timony of  Millard,  Scott,  Smith,  Higuera,  Davis,  Beard  and 
the  written  contract  of  August  25th,  already  copied  into  this 

(opinion,  showing  that  the  land  was  paid  for  with  money  bor- 
rowed by  the  plaintiff  of  Hathaway,  resulting  in  establishing 
the  relation  of  creditor  and  debtor  between  them.  It  is  not 
our  purpose  to  argue  this  point  at  length  upon  the  evidence. 
There  was  other  evidence  introduced  by  the  parties  respec- 
tively which  bore  with  greater  or  less  directness  and  force 
upon  the  question.  We  have  examined  the  whole  of  it,  and 
in  the  light  thrown  upon  it  by  the  searching  analysis  to  which 
counsel  on  both  sides  have  subjected  it,  and  we  are  satisfied 
tiiat  the  rule  of  evidence  before  stated,  was  not  overlooked 
nor  disregarded  by  the  Court  in  the  conclusion  to  which  it 
came,  viz:  that,  to  a  legal  intent,  the  plaintiff  and  the  plain- 
tiff's money  paid  for  the  land. 
'  But  it  is  further  contended  on  the  part  of  the  appellants, 

that  if  the  purchase  money  was  in  fact  paid  by  the  plaintiff, 
there  could  be  no  trust  by  implication  as  against  Hathaway, 
for  the  reason  that  it  was  expressly  stipulated  that  that  which 
it  would  otherwise  have  been  Hathawa/s  duty  to  do  on  de- 
mand—  convey  the  land  to  the  plaintiff  —  might  be  deferred 
by  him,  as  matter  of  right,  until  his  loan  should  be  repaid.  In 
support  of  this  position  counsel  cite  the  maxim  Expressum 
facit  cessare  taciturn.  The  principle  contended  for  seems  to  be 
that  the  law  will  not  imply  at  all  if  parties  presume  to  nar- 
row its  implication  by  stipulation;  but  the  maxim  relied  upon 
inculcates  no  such  doctrine  as  that.  In  strictness,  all  that 
appertained  to  the  case  of  •the  plaintiff,  was  to  show  that  he 
paid  the  purchase  money.  That  fact  being  established,  the 
law  would  imply  a  trust,  to  be  executed  by  a  conveyance  to 
the  beneficiary  on  request.  As  against  this  conclusion  the 
defendants  allege,  or,  what  amounts  to  the  same  thing,  the 
plaintiffs  admit,  that  it  was  expressly  stipulated  that  the  exe- 
cution of  the  trust  should  be  postponed  for  the  benefit  of  the 
trustee  until  a  certain  event  should  happen;  and  the  argument 
is  that  the  controlling  fact  that  the  purchase  money  was  paid 
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by  the  plaintiff,  was  thereby  at  once  divested  of  all  significance, 
and  became  so  utterly  obsolete,  that  after  the  event  stipulated 
had  transpired,  the  fact  that  the  plaintiff  paid  the  purchase 
money,  could  not  be  brought  forward  and  put  to  use.  The 
difficulty,  however,  if  there  be  one,  is  overcome  by  Page  v. 
Page,  8  K  H.  187;  Boyd  v.  McLean,  1  John.  Ch.  582;  Ca/mr 
eron  v.  Ward,  8  Geo.  246,  and  by  the  maxim  Expressum  facit 
cessare  taciturn  in  the  true  reading  of  it.  (Broom's  Maxims, 
p.  414.)  There  is  nothing  in  the  stipulation  going  to  the 
"  creation "  of  the  trust,  and  the  loan  named  in  it  having  been 
repaid,  the  case  stands  as  though  the  stipulation  had  never 
been  made. 

The  questions  remaining  to  be  considered  relate  to  the  case 
made  for  the  defense. 

It  is  alleged  in  the  answer  that  after  the  conveyance  by  0. 
W.  to  E.  V.  Hathaway,  the  plaintiff  "  released  and  discharged 
him  (E.  V.  Hathaway)  from  all  claim,  right,  title  in  and  to 
said  described  lands.''  This  defense  presupposes  that  the 
trust  laid  in  the  complaint  once  existed,  and  seeks  to  avoid  it 
on  the  ground  of  the  new  matter  stated.  The  burden  of 
proving  the  defense  was  with  the  party  alleging  it.  The 
Court  has  found  against  the  allegation  directly,  and  when 
specially  moved  to  amend  its  conclusions  of  fact  by  findirg 
that  the  release  was  at  least  proved  by  parol,  the  motion  was 
denied.  We  have  attentively  examined  the  parol  proofs  a^ 
they  stand  related  to  the  question.  Parol  evidence  was  freely 
introduced  on  both  sides,  and  we  are  satisfied  that  the  prepon- 
derance is  with  the  result  that  the  Court  arrived  at  But  if 
the  Court  refused  to  find  the  release  or  discharge  alleged  on 
the  ground  that  the  fact  could  be  proved  by  written  evidence 
only,  as  is  claimed  by  the  appellants,  still  we  consider  that  tho 
Court  did  not  in  that  particular  mistake  the  law.  As  already 
remarked,  the  defense  went  upon  the  supposal  that  the  plain- 
tiff had  originally  an  equitable  estate  in  the  land,  but  main- 
tained that  the  estate  had  become  extinct  by  release  or  sur- 
render to  the  holder  of  the  legal  title.  A  release  is  not  "by 
act  or  operation  of  law,"  but  by  the  act  of  the  party  releasing, 
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and  therefore  the  act  can  be  proved  only  "by  a  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering  or  declaring  the  same,  or  by  his  lawful 
agent  thereunto  authorized  by  writing."  (Wood's  Dig.  106. 
Sec.  6;  107,  Sec.  21;  108,  Sec  25.)  It  is  to  be  observed  that 
the  point  of  the  defendants'  averment  was  not  that  the  charac- 
ter of  the  event  upon  the  happening  of  which  the  obligation 
of  the  trustee  to  convey  was  originally  to  mature,  had  been 
altered  or  shifted;  for  that  might  well  have  been,  and  the 
equitable  estate  survive,  but  that  the  estate  itself  had 
been  destroyed. 

The  plea  of  the  Statute  of  Limitations  raised  the  question 
whether  more  than  four  years  had  elapsed  since  the  plaintiff's 
right  of  action  accrued  and  before  the  suit  was  brought.  By 
the  assignment  of  the  debt,  incurred  by  reason  of  the  loan, 
and  by  the  conveyance  of  the  land  by  C.  W.  to  E.  V.  Hatha- 
way, who  took  with  notice,  the  latter  was  placed  in  the  shoes 
of  his  assignor  and  grantor.  The  rights  of  the  plaintiflF  were 
neither  increased  nor  diminished  by  reason  of  the  transfer.  If 
the  transfer  had  not  been  made,  the  plaintiflF  could  have  had  no 
right  of  action  against  C.  W.  Hathaway  until  after  repayment 
of  the  borrowed  money,  and  the  same  is  true  as  to  his  assignee. 
The  debt  incurred  by  the  loan  was  not  fully  paid  oflf  until 
the  31st  of  March,  1861,  and  the  action  was  commenced  Jan- 
uary 9,  1863.  To  this  it  may  be  added,  that  there  was 
evidence  in  the  case  tending  to  prove  that  E.  V.  Hathaway 
recognized  the  trust  in  repeated  instances  in  1860-'61,  and 
that  he  never  disavowed  it  until  after  the  debt  had  been  fully 
extinguished.  As  to  the  possession  of  the  land,  the  tendency 
of  the  evidence  was  that  it  had  been  in  Millard  or  his  tenants 
since  1855. 

As  to  the  objection  that  all  of  the  plaintiff's  interest  in  the 

alleged  trust  had  passed  to  his  assignee  in  insolvency  before 

this  action  was  commenced,  it  is  suflScient  to  say  that  in  the 

specification  of  grounds  to  be  relied  on  in  rapport  of  tht 
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motion  for  new  trial,  the  point  is  not  made,  and  therefore  it 
cannot  be  considered. 
Judgment  affirmed. 

By  the  Court,  Shafteb,  J,  on  petition  for  rehearing. 

It  is  insisted  that  the  decision  is  opposed  to  Cunmngham  v* 
Hawkins,  24  Cal.  406,  so  far  as  the  defense  of  the  Statute  of 
Limitations  is  concerned.  It  was  held  in  that  case  that  the 
mortgagor,  after  the  lapse  of  four  years,  lost  the  right  to  pay 
or  tender  the  mortgage  debt  in  exoneration  of  the  land  mort- 
gaged. But  it  does  not  follow  from  that,  that  a  mortgagee 
loses  either  the  power  or  right  to  accept  payment  of  the  debt 
after  the  statute  has  run  upon  it;  and  should  he  do  so,  then,, 
the  debt  being  extinguished  by  the  payment,  the  land  would 
be  disencumbered  by  the  direct  force  of  the  fact,  and  no  bill 
to  redeem  would  be  either  necessary  or  possible.  In  this  case 
it  may  be  admitted  that  Hathaway  could  not  have  compelled 
a  repayment  of  the  borrowed  money  after  the  four  years  had 
run,  and  that  after  that  date  the  plaintiff  had  no  power  to 
make  an  effective  tender.  But  the  defendant  was  at  liberty  to 
accept  payment  in  full,  and  having  chosen  to  do  so,  he  cannot 
relieve  himself  of  liability  to  execute  the  trust  according  to 
its  terras,  on  the  ground  that  he  might  have  refused  to  take 
the  money.  By  force  of  the  stipulation  of  August  25,  1865, 
no  action  could  accrue  to  the  plaintiff  to  compel  a  conveyance 
until  the  whole  of  the  borrowed  money  had  been  repaid.  After 
the  lapse  of  four  years  it  rested  with  Hathaway  to  say  whether 
that  event  should  ever  happen  or  not.  By  his  own  voluntary 
action  he  allowed  it  to  happen,  and  then,  for  the  first  time, 
Millard  was  clothed  with  a  right  of  action  against  him.  This 
is  an  answer  to  the  objection  that  Hathaway  never  promised 
in  writing  to  execute  the  trust  No  written  renewal  is  neces- 
sary to  save  a  claim  from  the  bar  of  the  statute,  in  case 
the  statute  has  not  run  upon  it  at  the  time  when  an  action  is 
brought  to  enforce  it. 

We  have  not  overlooked  the  point  made  for  the  appellant. 
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that  C.  W.  Hathaway  by  conveying  to  E.  V,  Hathaway  "as- 
serted a  right  in  himself  adverse  to  his  cestui  que  trust,  i^nd 
that  the  latter  came  in  as  a  stranger  asserting  a  right  in  him- 
self, also  adverse  in  its  character.''  The  proposition  was  fully 
considered,  and  was  replied  to,  not  directly,  to  be  sure,  but  by 
advancing  another  proposition  presenting  the  law  of  the  facts 
stated  as  understood  by  us.  In  the  pressure  of  businees  we 
often  find  it  necessary  to  meet  views  presented  by  coimsel  by 
giving  a  direct  exposition  of  our  own. 

By  the  expression  "  that  the  tendency  of  the  evidence  was 
that  the  possession  of  the  land  had  been  in  Millard  or  his  ten- 
ants since  1855,"  we  would  be  understood  to  mean  that  there 
was  evidence  in  the  case  tending  to  prove  the  fact,  and  that 
we  could  not  readjudge  the  question  upon  the  testimony.  But 
we  do  not  consider  that  it  is  a  matter  of  any  moment  whether 
E.  V,  Hathaway  was  or  was  not  in  possession  after  the  con- 
veyance of  the  land  and  the  assignment  of  the  debt  to  him,  for 
there  is  no  plea  that  E.  V.  Hathaway  had  been  in  adverse  pos- 
session of  the  land  for  five  years. 

It  is  urged  that  "  a  parol  discharge  of  a  written  contract  is 
available  in  equity  to  repel  a  claim  upon  that  contract."  We 
have  not  time  to  enter  upon  a  critical  examination  of  the  au- 
thorities bearing  upon  that  question;  nor  do  we  consider  it 
at  all  material  to  do  so.  In  the  first  place,  we  are  not  dealing 
with  a  contract  "within  the  Statute  of  Frauds,"  but  with  a 
trust  confessedly  without  it;  and,  in  the  second  place,  our 
statute  expressly  provides  that  the  trusts  to  which  it  belongs 
can  be  surrendered  »>uly  by  act  and  operation  of  law,  or  by 
deed  signed  by  the  party,  or  by  his  agent  thereunto  duly 
authorized  in  writing.  This  provision,  in  our  judgment,  settles 
the  question. 

The  Court  below  has  found  directly,  that  the  borrowed 
money  had  all  been  repaid  with  interest  at  the  rate  of  three 
per  cent  per  month,  as  stipulated  in  the  contract  of  loan. 
There  was  a  conflict  of  evidence  upon  the  point,  and  we  are 
satisfied  with  the  result  at  which  the  Court  arrived ;  and  if  we 
were  not  entirely  satisfied  with  it,  we  could  not,  as  the  bar  is 
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fully  advised,  readjudge  the  question  upon  the  testimony. 
In  a  large  proportion  of  the  cases  that  come  to  this  Court,  we 
are  invited  and  urged  to  reverse  judgments  on  the  ground  that 
the  conclusions  of  fact  arrived  at  are  not  justified  hy  the  evi- 
dence; but  under  the  settled  practice  of  this  Court,  such 
attempts  must  always  prove  abortive,  except  in  extreme  cases. 

In  the  opinion  delivered,  we  said  nothing  about  the  newly 
discovered  evidence  as  a  ground  of  new  trial,  for  the  reason 
that  the  counsel  of  the  appellants  made  no  allusion  to  it  in 
cither  of  their  briefs.  In  the  first  place  it  is  admitted  in  both 
answers,  in  effect,  that  the  eight  thousand  five. hundred  dol- 
lars and  interest  was  paid  and  received  on  account  of  the  land 
contract;  and  assuming  that  to  have  been  the  fact,  we  do  not 
consider  the  general  business  relations  of  the  two  Millards  to 
have  been  a  material  question.  And  in  the  second  place,  the 
evidence  alleged  to  be  newly  discovered,  is  merely  cumulative, 
and  does  not  fall  within  any  of  the  exceptions  to  the  general  rule 
prohibiting  the  granting  of  new  trials  on  the  ground  of  newly 
discovered  evidence  of  that  character. 

Behearing  denied. 


THE  PEOPLE  ex  rel.  STEPHEN  R.  HARRIS  v.  HEIs^RY 
M.  HALE,  AuDiTOE  of  the  City  and  County  of  San 
Francisco. 

Salabt  of  Cobonsb  of  &iN  Francisco. — The  Act  of  1864,  entitled  **An 
Act  concerning  the  salary  and  fees  of  the  Coroner  of  the  City  and  County 
of  San  Francisco,*'  reduces  the  salary  of  the  Coroner  of  said  city  and  cennty 
from  four  thousand  to  two  thousand  dollars  per  annum.  The  fifth  section 
provides  that  "  this  Act  shall  not  affect  the  salary  of  the  present  incumbent 
during  the  term  for  which  he  is  elected."  Held,  that  the  fifth  section  did 
not  apply  to  a  successor  of  the  then  incumbent,  appointed  after  his  death 
td  fill  his  unexpired  term. 

Petition  for  mandamus. 

On  the  18th  day  of  May,  1863,  B,  A.  Sheldon  was  elected 
Coroner  of  the  City  and  County  of  San  Francisco  for  the  term 
of  two  years  ivoxa  and  after  the  first  day  of  July,  1863,  and 
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in  due  time  he  qualified  and  entered  upon  the  discharge  of  the 
duties  of  said  office.  On  the  8th  day  of  April,  1862,  the 
Legislature  passed  an  Act  providing  that  the  salary  of  the 
Coroner  of  the  City  and  County  of  San  Francisco  should  be 
four  thousand  dollars  per  annum.  This  Act  was  in  force  when 
Mr.  Sheldon  entered  upon  the  discharge  of  the  duties  of  said 
office. 

On  the  12th  day  of  March,  1864,  the  Legislature  passed 
another  Act,  by  section  one  whereof  it  was  provided  that  the 
salary  of  the  Coroner  of  the  City  and  County  of  San  Fran- 
cisco "shall  be  two  thousand  dollars  per  annum,"  and  by  sec- 
ti<m  five  whereof  it  was  provided,  that  "this  Act  shall  not 
affect  the  salary  of  the  present  incumbent  during  the  term  for 
which  he  is  elected." 

On  the  10th  day  of  September,  1864,  Sheldon,  the  incum- 
bent, died. 

On  the  19th  day  of  September,  1864,  the  Board  of  Super- 
visors appointed  Stephen  R.  Harris,  the  relator,  to  fill  the 
imexpired  term  of  his  predecessor.  The  relator  qualified  and 
entered  upon  the  discharge  of  his  duties. 

The  law  made  it  the  duty  of  the  defendant,  Henry  M.  Hale, 
who  was  the  Auditor  of  the  City  and  County  of  San  Fran- 
cisco, on  the  first  day  of  each  and  every  month,  to  audit  and 
allow  the  salary  of  the  Coroner  for  the  preceding  month,  and 
draw  his  warrant  upon  the  Treasurer  for  the  amount.  The 
relator  claimed  that  his  salary  was  four  thousand  dollars  per 
annxmi  for  the  unexpired  term  of  his  predecessor,  and  asked 
the  Auditor  to  draw  his  monthly  warrant  at  that  rate.  The 
Auditor  refused  to  do  so,  claiming  that  the  relator  was  entitled 
to  only  two  thousand  dollars  per  annum. 

This  was  a  proceeding  commenced  in  the  Supreme  Court  to 
obtain  a  writ  of  mandate,  requiring  the  Auditor  to  audit  and 
allow  relator's  salary  at  the  rate  of  four  thousand  dollars  per 
annum,  and  draw  his  warrant  on  thie  Treasurer  for  that  amount. 


/.  W.  Wmans,  for  Relator. 

John  H.  Saunders,  for  Respondent 
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By  the  Court,  Sandebson,  C,  J. 

We  think  the  meaning  and  intent  of  the  Legislature,  as 
expressed  in  the  Act  concerning  the  salary  and  fees  of  the 
Coroner  of  the  City  and  County  of  San  Francisco,  (Statutes 
of  1863-4,  p.  161,)  is  too  obvious  to  admit  of  doubt,  Tho 
evident  design  was  to  reduce  the  salary  of  the  office  as  to  any 
and  all  incumbents,  except  the  then  present  incumbent.  The 
fifth  section  performs  the  office  of  a  proviso  and  excepts  the 
"  present  incumbent "  from  the  operation  of  the  Act  for  a  cer- 
tain time,  to  wit,  his  present  term  of  office.  The  effect  of 
the  exception  is  as  much  confined  to  Dr.  Sheldon  by  the  use 
of  the  words  "present  incumbent"  as  if  his  name  had  been 
directly  employed.  Had  the  Legislature  said  "  This  Act  shall 
not  affect  the  salary  of  the  present  incumbent  (Dr.  Sheldon) 
during  the  term  for  which  he  is  (now)  elected,"  it  would  hardly 
be  contended  that  any  other  person  than  Dr.  Sheldon  was 
included  in  the  exception;  yet,  although  such  language  might 
have  been  more  pointed  perhaps,  the  meaning  would  scarcely 
have  been  more  obvious. 

The  words  "  present  incumbent "  refer  to  the  individual  then 
holding  the  office,  and  not  to  his  term  of  office.  Had  the 
Legislature  intended,  as  counsel  for  the  relator  contends,  to 
except  the  present  term  from  the  operation  of  the  Act,  they 
would  have  hardly  employed  the  language  which  they  did. 
They  would  have  said,  "This  Act  shall  not  take  effect  until 
after  the  expiration  of  the  present  term  of  office." 

Some  stress  is  laid  upon  the  words,  "during  the  term  for 
which  he  is  elected,"  and  from  their  use  it  is  argued  that  the 
term  rather  than  the  person  is  the  object  of  the  exception. 
We  do  not  so  read  them.  Had  the  section  stopped  with  the 
word  "incumbent,"  a  question  of  construction  would  have 
been  presented  as  to  whether  the  "  present  incumbent "  was 
not  perpetually  excepted  from  the  operation  of  the  Act  and 
therefore  entitled  to  the  former  salary  if  re-elected.  This 
question  of  construction,  though  of  obvious  solution,  was  actu- 
ally made  in  the  case  of  The  People  ex  reh  Johnson  v.  Dnden, 
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18  Cal.  696.  There  the  Act  stopped  with  the  word  "incum- 
bent," and  Johnson  the  relator  insisted  that  he  was  perpetu- 
ally excepted  from  its  operation  and  entitled  to  the  former 
salary  so  long  as  he  might  hold  the  office.  It  was  held,  how- 
<ever,  that  the  exception  did  not  extend  beyond  his  then  present 
term.  The  words  in  question  were  obviously  used  for  the  pur- 
^se  of  more  precisely  defining  the  exception  made  and  thus 
leave  no  occasion  for  a  resort  to  judicial  construction.  The 
meaning  of  the  section  finds  full  expression  in  the  following 
paraphrase :  "  This  act  shall  not  affect  the  salary  of  the  pres- 
ent incumbent,  Dr.  Sheldon,  but  this  exception  in  his  favor  shall 
not  continue  longer  than  his  present  term  of  office."  It  is  true 
that  in  its  absence  judicial  construction  would  have  supplied 
the  latter  clause,  but  the  Legislature  saw  proper  to  supply  it 
themselves  and  leave  nothing  to  construction. 
Mandamus  denied. 


THE  PEOPLE  ex  rel  H.  A.  WRIGHT  ei  als.  v.  THE 
COUNTY  JUDGE  OF  PLACER  COUNTY. 

Violation  ov  an  Tnjukction. — ^The  District  Court  alone  has  jarisdlction  to 
ttj  and  punish  for  a  contempt  for  the  ylolatlon  of  an  injunction  issued 
out  of  the  District  Court 

Petition  for  writ  of  prohibition. 

This  was  an  original  proceeding  commenced  in  the  Supreme 
Oourt  to  obtain  a  writ  of  prohibition,  to  prevent  the  County 
Judge  of  Placer  County  from  proceeding  to  try  and  punish  for 
contempt  the  relators,  who  were  charged  for  violating  an  in- 
junction issued  out  of  the  District  Court 

H.  H.  Hartley,  for  Kelators. 

Chas.  A.  TuUle,  for  Respondent 
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By  the  Court,  Suavteb^  J. 

This  is  a  petition  for  a  writ  of  prohibition.  The  petition 
represents  that  on  the  16th  day  of  June,  1864,  Griffith  Griffith 
exhibited  his  bill  of  complaint  in  the  District  Court  of  the 
Fourteenth  Judicial  District,  against  J.  P,  Robinson  and  others,^ 
and  in  said  action  prayed  for  the  issuance  of  a  writ  of  injunc- 
tion. That  after  the  filing  of  the  bill  in  the  District  Courts 
Griffith  made  an  ex  parte  application  to  the  defendant.  County 
Judge,  etc.,  for  the  writ,  to  be  issued  out  of  the  said  District 
Court,  and  that  it  was  thereafter  so  issued  by  the  order  of  said 
Judge.  That  subsequently  proceedings  in  contempt  against  re- 
lators were  commenced,  and  are  now  pending  in  the  Coimty 
Court  of  Placer  County,  wherein  they,  the  relators,  are  charged 
with  a  violation  of  the  injunction.  The  petition  charges  that 
the  County  Court  has  no  jurisdiction  in  the  matter  of  those 
proceedings. 

A  County  Judge  in  granting  an  injunction  upon  a  bill  filed 
in  the  District  Court,  acts  as  an  injunction  master,  and  exer- 
cises a  power  auxiliary  to  the  jurisdiction  of  the  District  Court* 
The  effect  of  the  order  is  the  same  as  if  made  by  the  District 
Court,  and  the  injunction  is  subject  to  be  controlled,  modified 
or  dissolved  by  the  District  Judge,  the  same  as  if  issued  by  his 
order  in  the  first  instance.  (Crandall  v.  Woods,  6  CaL  449; 
Borland  v.  Thomion,  12  Cal.  440.) 

The  contempt  complained  of  was  neither  a  contempt  of  the 
County  Court  nor  of  the  County  Judge,  but  of  the  District 
Court  in  which  the  action  was  pending,  and  by  whose  author- 
ity, in  legal  contemplation,  the  writ  of  injunction  was  issued; 
and  it  follows,  if  the  relators  were  guilty  of  disobeying  the 
writ,  that  the  injunction  to  try  and  punish  them  for  the  con- 
tempt is  in  the  District  Court  alone. 

Bule  made  absolute. 

Mr.  Chief  Justice  Sakdxbson  espreflsed  no  opinion. 
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FELIX  B,  HIGQINS,  T»ustbb,  Etc.  v.  THE  BEAR  RIVER 
AND  AUBURN  WATER  AND  MINING  COMPANY. 

UwiTiD  Statbb  Liqal  TWsnt  Notss. —  United  States  notes  iisned  under  and 
by  authority  of  the  Act  of  Gongreea  of  Febroary  25th,  1862,  enUtled  *«  An 
Act  to  anthorise  the  issue  of  United  States  notes,"  etc.,  and  the  Act  of 
March  8d,  1868,  entitled  "  An  Act  to  provide  ways  and  means  for  the  sup- 
port of  the  GoTemment,'*  are  lawful  money  and  a  legal  tender  In  payment  of 
all  private  debts  contracted  before  the  passase  of  said  Acts,  unless  by  the 
terms  of  the  contract  creating  the  debt  the  debtor  promised  to  pay  in  gold 
or  sUver  coin. 

Liws  MAKXNO  Unitbd  BfSAXWB  NoTM  LikwrcL  MONSY. —  The  Acts  of  Con- 
gress making  United  States  notes  lawful  money  and  a  legal  tender  in  pay- 
ment of  debte  are  not  laws  operating  retrospectively,  but  in  presenti  and 
prospectively. 

How  Pbomisv  to  pat  MomiT  obnbrallt  Satisfibd. —  A  promise  to  pay 
money  generally,  can  be  satisfied  by  a  payment  in  any  Und  of  currency  that 
becomes  lawful  money  and  a  legal  tender  during  the  interval  through  which 
the  relation  of  debtor  and  creditor  shall  be  extended. 

DzBCBiMiMATiON  BnTwiSM  KiNDB  OF  MoNBY. —  Courte  cauiiot  discriminate 
between  one  kind  of  money  and  another  in  cases  where  neither  the  parties 
contracting  nor  the  laws  have  made  any  such  discrimination. 

Afpsal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Charles  A.  Tvitle,  for  Appellant. 
H.  H.  Haight,  'also  for  Appellant. 

The  Act  of  Congress  making  Treasury  notes  a  legal  tender 
is  not  retrospective  by  its  terms.  It  is  not  declared  that  the 
notes  shall  be  a  tender  in  payment  of  "all  debts,  public  and 
private/^  contracted  before  the  passage  of  the  Act  The  term 
"  all  debts,  public  and  private,^'  has  no  express  reference 
to  prior  debts,  and  involves  no  idea  of  time,  but  is  used  as  a 
comprehensive  phrase  to  include  all  classes  or  kinds  of  debtors 
and  creditors.  It  must^  therefore,  upon  well  settled  principles, 
be  considered  as  referring  exclusively  to  debts  contracted  after 
its  passage. 

The  rule  of  interpretation  is  stated  by  all  the  authors,  that 
statutes  are  not  to  be  construed  retrospectively,  or  to  have  a 
retroactive  effect,  unless  that  intention  is  expressed  in  terms. 
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and  not  even  then,  if  by  such  a  construction  the  Act  would 
divest  vested  rights.  (Sedgwick  on  Stat  184,  188,  189, 
407,  etc. ;  Smith's  Com.  679,  Sec  533,  and  cases  cited  in  Notes; 
Bacon's  Abr.  Tit.  Statutes,  [C] ;  2  Exchequer  R  22 ;  7  John- 
son, 477,  499,  etc.;  2  Modem  R  310;  4  Serg.  &  Kawle,  401; 
4  Burrow,  2,460;  3  Shepley,  134;  1  Scammon,  335;  2  Scam- 
mon,  499;  3  Call  R  278;  1  Blackstone's  Com.  46;  3  Serg. 
&  Rawle,  597,  598;  1  Kent's  Com.  408,  marg.  455;  3  Dallas, 
390,  391;  2  HiU,  N.  Y.  239;  2  Paine's  C.  C.  R  504,  516, 
517;  54  Eng.  Com.  L.  R  549;  3  Edwards'  Ch.  R  464;  12 
Johnson,  174;  10  Wendell,  114;  4  Denio,  876;  2  Comst.  184; 
8  Wendell,  668;  1  CaL  65;  4  Cal.  131;  Sanford  v.  Bennett  24 
]^.  T.  20.) 

There  is  no  expression  in  the  statute  which  lays  the  founda- 
tion for  an  exception  to  the  rule,  nor  any  consideration  grow- 
ing out  of  the  subject  —  no  motive  of  patriotism,  justice,  or 
public  policy,  favors  a  different  rula  On  the  contrary,  the 
natural  repugnance  of  every  just  mind  to  fraud,  injustice,  and 
oppression,  unite  with  regard  for  the  honor  of  the  Government, 
to  urge  adherence  to  a  rule  established  in  sound  wisdom,  sanc- 
tioned by  an  unbroken  current  of  judicial  decisions,  and  ap- 
proved by  the  experience  of  all  past  ages. 

Well  known  rules  in  the  construction  of  statutes  ought  not 
to  be  departed  from.     (Douglas  v.  Howlcmd,  24  Wend.  45-7.) 

Tweed  &  Craig,  for  Bespondent 

The  rule  of  construction  is  not  correctly  stated  by  appellant, 
viz. :  "  That  statutes  are  not  to  be  construed  retrospectively  or 
to  have  a  retroactive  effect,  unless  that  intention  is  expressed 
in  terms,  and  not  even  th^i,  if  by  such  a  construction  the  Act 
would  divest  vested  rights." 

Two  classes  of  cases  are  cited  as  supporting  this  proposition, 
of  which  only  one  class  is  founded  upon  fMre  rules  of  construc- 
tion. In  the  other  claae  the  decisions  are  founded  upon  the 
fact  that  the  L^slature  in  passing  the  particular  Act  in  ques- 
tion, attempted  to  legislate  upon  a  subject  w  in  a  manner  for- 
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bidden  it  by  some  superior  or  constitutional  law,  or  in  otlier 
words,  in  a  manner  beyond  its  power. 

This  class  of  cases  has  no  application  here,  as  we  understand 
it  to  be  admitted  that  Congress  had  ample  power  to  make  the 
L^al  Tender  Acts  retrospectiTe,  the  only  question  being 
-whether  it  has  done  so. 

And  the  other  class  which  bears  upon  the  question  of  con- 
struction does  not  sustain  the  proposition  of  appellant,  stated 
broadly  as  it  is. 

The  Acts  in  question  are  purely  remedial.  The  Legal  Ten- 
der Acts,  both  as  to  metallic  and  paper  currency,  create,  de- 
fine and  prescribe  the  ultimate  of  all  remedies,  (excepting 
specific  performance,  ejectment,  etc,)  and  the  process  of 
Courts  are  merely  auxiliary,  and  designed  to  secure  this  ulti- 
mate. The  substances  declared  to  be  a  legal  tender,  and  thus 
the  ultimate  remedy,  are  so  only  by  virtue  of  tiie  law,  and  not 
on  account  of  their  intrinsic  value;  no  matter  what  the  influ- 
ence of  their  intrinsic  value  in  determining  their  selection. 

The  only  office  of  the  Treasury  H'ote  Acts  is  to  add  another 
substance  to  this  ultimate  legal  remedy.  They  are  not  objec- 
tionable as  even  slightly  impairing  any  vested  rights  of  appel- 
lant 

J.  McM.  Shafter,  also  for  Respondent 

Pong  V.  John  de  Lindsay  et  cds.  1  Dyer,  822,  and  note,  is  an 
old  case  to  show  that  the  debasement  of  the  currency  is  at  the 
loss  of  the  creditor. 

In  case  of  a  contract  made  in  one  country,  to  be  executed 
in  another,  as  to  interest,  mode  of  execution,  breach,  form  of 
action,  rules  of  evidence  and  defense,  the  law  of  the  place  of 
execution,  that  being  the  forum,  governs. 

This  is  because  the  parties  are  presumed  to  submit  their  con- 
tract to  the  solution  of  the  foreign  law. 

Why  should  not  the  parties  be  presumed  to  have  made  tJieir 
contract  in  this  case  with  the  intention  of  submitting  its  con- 
struction to  the  law  of  the  time  of  its  execution.  The  analogy 
is  certainly  eintitled  to  some  wei^t 
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That  Congress  must  have  meant  all  existing  debts  as  well 
as  all  subsequently  accruing,  is  involyed  in  the  simple  expres* 
flion  they  use — "debts," 

The  language  is  the  same  as  that  in  the  Bankrupt  Act  of 
1841.  U.  S.  S.  at  Large,  Vol  2,  p.  19,  and  post.  Sees.  1,  2,  6^ 
use  the  words  "  debt "  and  "  debtor,"  "  due  and  owing."  Sec- 
tion thirty-four  provides  that  the  bankrupt  shall  be  discharged 
from  "all  debts." 

All  the  decisions  under  this  Act  interpret  this  language  as 
covering  past  debts.  Why  should  not  the  same  term  have  the 
same  resolution  in  the  statutes  creating  legal  tenders  ? 

Chap.  52,  5  U.  S.  S.  at  Large,  p.  9,  provides  that  no  bank 
bills  less  than  twenty  dollars  shall  be  paid  on  account  of  pen- 
sions. So  undoubted  was  the  power  of  Congress  to  make  such 
bills  legal  tenders  that  a  proviso  forbids  anything  but  gold  or 
silver  being  a  legal  tender.  This  provision  as  to  the  size  of 
the  bills  was  changed.     (Chap.  8,  p.  440.) 

The  distinction  in  the  descriptive  phrases  and  the  legal  uses 
of  "legal  tenders"  and  notes  issued  by  the  national  banks,  is 
important.  (12  Statutes  at  Large,  p.  670,  Sec  20.)  Bank 
paper  may  be  issued  and  circulated  ds  money,  and  shall  be  re- 
ceived at  par,  and  with  certain  exceptions  shall  be  received  and 
paid  out  by  the  United  States  upon  all  debts  and  demands. 

But  this  kind  of  money  is  not  made  a  tender  for  private 
debts,  nor  does  the  Government  retain  the  right  "  in  terms  "  to 
tender  it 

It  is  deemed  unnecessary  to  collate  the  language  or  sections, 
further  than  to  say  the  legal  tender  statutes  speak  of  the  debt 
as  a  fact  existing  at  the  time  of  their  passage;  of  the  relation 
of  debtor,  and  the  obligation  involved  in  the  terms  "due"  and 
"owing"  as  one  "  past  and  existing,"  and  having  no  relation 
to  the  future  but  the  simple  one  as  to  the  manner  of  its  dis- 
charga 
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By  the  Court,  Ctjbbey,  J. 

In  the  years  1858  and  1859,  the  Bear  Biver  and  Anbnm 
Water  and  Mining  Company  —  a  corporation  —  became  in- 
•debted  to  the  plaintiff  as  trustee  for  certain  owners  and  holders 
of  bonds  issued  by  the  company,  amounting,  in  the  aggregate, 
to  the  sum  of  thirty  thousand  dollars.  These  bonds  were 
made  and  issued  by  the  company  at  different  times  during  the 
years  mentioned.  Each  of  the  bonds  was  in  the  sum  of  five 
hundred  dollars.  These  bonds  were  drawn  and  made  payable 
as  follows:  One  third  in  twelve  months,  one  third  in  eighteen 
months,  and  one  third  in  twenty-four  months  from  the  time 
they  were  issued,  with  interest  thereon  at  the  rate  of  two  and 
a  half  per  cent  per  month,  payable  quarterly.  The  debts  thus 
<5reated  were  secured  by  a  deed  of  mortgage,  executed  and  de- 
livered on  behalf  of  the  corporation  to  the  plaintiff,  in  trust 
for  the  owners  and  holders  of  the  bonds.  The  mortgage  was 
duly  recorded. 

The  plaintiff  commenced  an  action  in  December,  1861,  in 
the  District  Court  of  the  Eleventh  Judicial  District,  in  and 
for  Placer  County,  to  recover  judgment  for  the  amount  due 
on  the  bonds  and  to  obtain  a  decree  for  the  foreclosure  of 
the  mortgage  and  for  the  sale  of  the  mortgaged  property,  and, 
in  April  following,  the  Court  made  a  decree  and  judgment  in 
Ite  cause,  by  which  it  was  ascertained  and  determined  that 
there  was  due  from  the  defendant  to  the  plaintiff,  as  trustee, 
on  the  bonds  set  forth  in  the  complaint,  the  sum  of  twenty- 
oight  thousand  two  hundred  and  seventy-seven  dollars  and 
thirty-five  cents,  and  adjudged  that  the  amount  due  should 
bear  interest  at  the  rate  of  two  and  a  half  per  cent  per  month 
from  the  date  of  the  judgment ;  and  also  decreed  a  foreclosure 
of  the  mortgage,  and  that  the  mortgaged  property  be  sold  ac- 
cording to  the  practice  of  the  Court  in  such  cases,  for  the 
payment  of  the  sum  due  and  the  interest  to  accrue  thereon. 
In  April,  1864,  the  plaintiff  caused  process  —  an  order  of  sale 
of  the  mortgasred  property  —  to  be  issued,  and  placed  in  the 
bands  of  the  Sheriff  to  enforce  payment  of  the  amount  then 
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due  on  the  judgment.  After  the  order  of  sale  had  come  to 
the  hands  of  the  Sheriff,  the  defendants  tendered  to  him  the 
amount  due  on  the  judgment,  and  also  the  interest  due  thereon^ 
and  all  costs  that  had  accrued.  The  kind  of  money  tendered 
was  United  States  notes,  issued  under  and  by  authority  of 
the  Act  of  the  Congress  of  the  United  States,  passed  on  the 
25th  day  of  February,  1862,  entitled  "An  Act  to  authorize 
the  issue  of  United  States  notes,  and  for  the  redemption  or 
funding  thereof,  and  for  funding  the  floating  debt  of  the  United 
States;"  and  the  Act  passed  oh  the  3d  day  of  March,  1863, 
entitled  "An  Act  to  provide  ways  and  means  for  the  support 
of  the  Government."  The  Sheriff  refused  to  receive  the  money 
tendered,  whereupon  the  defendant  paid  it  into  Court  for  the 
plaintiff,  and  then  moved  the  Court  that  the  judgment  be  de- 
clared satisfied,  and  that  the  Sheriff  be  required  to  return  the 
order  of  sale  then  in  his  hands.  The  Court  thereupon  made 
an  order,  reciting  the  facts  and  directing  satisfaction  to  be 
entered  of  judgment  and  decree,  and  that  the  Sheriff  return 
the  order  of  sale.  Upon  this  the  Sheriff  made  his  return,  as 
directed,  and  the  same  was  filed  in  the  office  of  the  Clerk  of 
the  Court,  and  satisfaction  of  the  judgment  and  decree  was 
entered  of  record.  From  the  order  so  made  the  plaintiff  has 
appealed. 

The  question  to  be  determined  is  whether  or  not  United 
States  notes  issued  under  and  by  authority  of  the  Acts  of  Con- 
gress mentioned,  were  at  the  time  the  tender  and  payment  into 
Court  were  made,  a  legal  tender  in  the  payment  of  debts  which 
were  created  and  became  due  before  the  passage  of  those  Acts, 
when  the  written  instrument,  which  is  the  evidence  of  the  in- 
debtedness, does  not  provide  in  what  kind  of  money  the  debt 
shall  be  paid,  otherwise  than  in  dollars  generally. 

The  plaintiff  does  not  quegtion  the  validity  of  the  Acts  of 
Congress  making  United  States  notes  lawful  money  and  a  legal 
tender  in  the  payment  of  debts,  but  he  maintains  that  this 
kind  of  money,  by  a  fair  construction  of  the  Acts  of  Congress, 
has  never  constituted  a  legal  tender  in  the  payment  of  debts 
contracted  before  the  passage  of  the  Act  of  the  25th  of  Feb- 
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ruary,  1862,  and  in  support  of  -this  position  is  invoked  the 
general  doctrine  that  a  statute  ought  not  to  be  so  construed 
as  to  give  it  a  retrospective  operation  so  as  to  affect  contracts 
entered  into  previous  to  its  enactment,  if  it  will  bear  any  other 
interpretation.  That  such  is  the  doctrine  of  the  law,  having 
for  its  basis  principles  and  reasons  which  cannot  be  set  aside 
without  at  the  same  time  holding  that  the  obligation  of  con- 
tracts may  be  impaired  and  even  destroyed,  is  not  to  be  denied* 

A  statute  which  takes  away  or  impairs  any  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obligation,  or 
imposes  a  new  duty,  or  attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already  past,  is  to  be  deemed 
retrospective.  (2  Gallison,  105,  139;  Sedgwick  on  Stat,  and 
Const  Law,  188 ;  Smith's  Com.  on  Stat  and  Const.  Law,  Sec. 
149.)  It  is  a  rule  never  to  apply  a  statute  retrospectively  by 
mere  construction.  (Jarvis  v.  Jarvis,  3  Ed.  Ch.  R.  464.)  It 
was  held  by  Mr.  Justice  Spencer  in  Ddsh  v.  Van  Kleck,  7  John. 
447,  that  all  laws  are  to  be  construed  according  to  the  inten- 
tion of  the  Legislature,  and  in  getting  at  that  intention  Courts 
must  presume  a  prospective  and  not  a  retrospective  operation 
was  meant  unless  such  presumption  is  repelled  by  express 
words;  and  in  Harkley  v.  Bprague,  10  Wend.  113,  Mr.  Chief 
Justice  Savage  said  all  statutes  are  to  be  construed  prospec- 
tively and  not  retrospectively  unless  they  are  otherwise  inca- 
pable of  a  reasonable  construction.  {Jackson  v.  Van  Zandt, 
12  John.  174;  Palmer  v.  Conley,  4  Den.  376,  and  2  Com.  184; 
Sayre  v.  Wisner,  8  Wend.  663;  Johnson  v.  Burrell,  2  Hill, 
239;  Berley  v.  Rampacher,  5  Duer,  183;  Wood  v.  Oakley,  11 
Paige,  403;  Sandford  v.  Bennett,  24  N.  T.  20;  Taylor  v. 
Turreti,  9  Cranch,  43;  Thompson  v.  Lack,  54  E.  C.  L.  540.) 
The  rule  of  construction  stated,  and  which  is  sustained  by  an 
unbroken  current  of  decisions,  is  one  that  should  be  adhered 
to  with  undeviating  exactness. 

The  Acts  of  Congress  under  consideration  making  United 
States  notes  lawful  money  and  a  legal  tender  in  the  payment 
of  debts  are  not  laws  operating  retrospectively  but  in  presenii 
and  prospectively.     No  new  obligations  are  created  nor  new 
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duties  imposed  by  them;  neither  do  they  attach  new  disabili- 
ties in  respect  to  transactions  or  considerations  which  had 
transpired  before  their  passage.  They  simply  provide  that 
the  notes  issued  by  their  authority  shall  be  lawful  money,  and 
that  such  money  shall  be  a  legal  tender  in  the  payment  of 
debts.  What  debts?  The  answer  is,  all  debts  public  and  pri- 
vate within  the  United  States,  except  duties  on  imports  and 
interest  on  the  bonds  and  notes  of  the  United  States.  The 
Acts  of  Congress,  so  far  as  they  declare  that  treasury  notes 
shall  be  a  legal  tender  in  the  payment  of  debts,  make  no  refer- 
ence to  the  time  when  the  obligation  had  its  inception.  They 
operate  directly  upon  subsisting  debts,  recognizing  the  exist- 
ing relations  of  debtors  and  creditors,  and  declare  that  a  cer- 
tain kind  of  money,  which  is  made  lawful  money  by  the  sov- 
ereign authority,  shall  be  a  legal  tender  as  well  as  other  kinds 
of  money,  in  the  payment  of  debts  then  due,  or  to  become  due 
tliereafter  while  such  money  may  be  a  lawful  currency  and  a 
legal  tender  in  the  payment  of  debts.  Do  they  impair  the 
obligations  of  contracts  made  or  rights  acquired  and  vested 
under  previously  existing  laws?  If  such  was  their  effect  we 
are  free  to  say  we  should  not  regard  ourselves  obliged  to  lead 
in  upholding  them.  But  is  such  their  effect  ?  To  answer  this 
inquiry  it  is  only  necessary  to  refer  to  the  contract  in  question, 
made  long  before  the  passage  of  these  Acts  of  Congress,  and 
to  understand  its  import.  It  is  simply  an  agreement  to  pay 
certain  sums  of  money  at  an  appointed  time.  This  was  not 
a  contract  to  pay  any  particular  kind  of  money  other  than  such 
as  might  be  a  legal  tender  in  the  payment  of  debts  at  the  time 
thereafter  when  the  debt  created  should  be  due  and  unpaid. 
Such  was  the  promise  or  undertaking  of  the  defendant  in  the 
case  before  us,  and  nothing  beyond  this;  and  such  being  the 
contract,  was  it  not  competent  for  the  defendant  to  perform  it 
by  a  literal  compliance  with  its  terms  ?  The  defendant's  prom- 
ise, which  the  plaintiff  accepted,  we  repeat,  was  not  to  pay 
in  any  particular  kind  of  money,  but  in  effect  to  pay  a  certain 
number  of  dollars  in  any  kind  of  currency  that  should  be  or 
become  lawful  money  and  legal  tender  during  the   interval 
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through  which  the  relation  of  debtor  and  creditor  should  be 
extended;  and  when  the  debtor  tendered  and  paid  into  Com 
the  amount  due,  in  money  which,  hy  the  law  of  the  laud,  wafc 
a  legal  tender  in  the  payment  of  debts^  all  that  the  creditoi 
could  exact  and  enforce  under  the  contract  was  performed.  We 
cannot  say  any  contract  obligation  was  violated  by  holding  that 
the  payment  tendered  and  made  was  valid  and  effective,  without 
first  deciding  that  United  States  treasury  notes  are  not  what 
the  Act  of  Congress  declares  them  to  be.  In  Lick  v.  Faulk- 
ner, 25  Cal.  404,  and  other  cases,  we  held  the  Acts  of  Coi^ 
gnss  making  United  States  notes  lawful  money  and  a  legal 
lender  in  the  payment  of  debts,  to  be  constitutionally  valid 
and  binding.  If  such  notes  are  money  in  the  sense  declared 
in  Lick  v.  Faulkne",  the  judicial  department  of  the  country 
cannot  say  a  dollar  of  such  currency  is  worth  more  or  less 
than  a  dollar  of  any  other  kind  of  money.  Were  we  to  under- 
take to  discriminate  between  one  kind  of  lawful  money  and 
another,  in  cases  where  neither  the  parties  contracting  nor  the 
laws  of  the  country  have  made  any  distinction  between  them, 
we  should  be  involved  in  an  inextricable  absurdity,  besides 
which  our  judgment  would  not  be  an  exposition  of  the  laws 
as  we  find  them,  but  would  be  an  exercise  of  l^islative  power 
abrogating  the  Acts  of  Congress. 

When  the  tender  was  made.  United  States  notes  were  a  legal 
currency,  and  the  obligation  of  the  defendant,  by  the  terma 
of  his  contract,  was  to  pay  a  certain  number  of  dollars  gene- 
rally. In  United  States  v.  Robertson,  6  Peters,  660,  Mr.  Chief- 
Justice  Marshall  said  that  an  obligation  to  pay  money  in  gen- 
eral terms  may  be  discharged  by  payment  in  legal  currency* 
and  in  Faw  v.  Marsteller,  2  Cranch,  26,  the  same  Judge  in  :. 
case  analogous  to  the  one  before  us,  in  answer  to  a  position* 
assumed  and  maintained  by  counsel  in  that  case,  said:  ''The 
position  that  the  value  of  money  at  the  time  of  the  considera- 
tion for  which  it  was  to  be  paid  was  received,  is  the  standard  by 
which  the  contract  is  to  be  measured,  is  not  the  correct  one.'' 
In  the  case  of  Metropolitan  Bank  v.  Van  Dike,  decided  by  the 
New  York  Court  of  Appeals  in  1863,(27  N.Y.  401,)  the  identical 
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question  involved  in  this  case  was  very  elaborately  and  ably 
discussed  at  the  bar  and  considered  by  the  Court,  and  it  was 
held  that  United  States  notes  issued  under  the  Act  of  the  25tU 
of  February,  1862,  were  a  valid  tender  in  payment  of  a  debt 
contracted  and  due  long  before  the  passage  of  the  Act. 

If  it  were  admissible  in  judicial  proceedings  to  open  the 
door  to  evidence  to  show,  for  instance,  that  at  a  particular 
date  a  hundred  dollars  in  United  States  notes  were  worth  only 
forty  dollars  in  gold  coin,  not  only  would  the  laws  of  Congress 
making  these  notes  lawful  money  and  a  legal  tender  be  annul- 
led and  held  for  naught,  but  consequences  of  a  most  preposte- 
rous and  disastrous  character  would  be  likely  to  follow.  In 
after  years,  when  the  notes  issued  under  these  Acts  of  Congress 
may  become  absorbed,  and  gold  and  silver  coins  shall  be  the 
only  lawful  money  in  the  land,  the  inquiry  would  be,  what  was 
the  difference  in  tiie  value  between  the  two  kinds  of  money  when 
the  contract  was  made?  Then,  if  it  should  appear  that  at 
the  date  of  the  contract,  a  hundred  dollars  in  United  States 
notes  was  worth  only  forty  dollars  in  gold  coin,  the  creditor 
would  be  entitled  to  recover  only  forty  dollars,  though  his  debt- 
or's promise  was  to  pay  him  one  hundred  dollars.  It  is  need- 
less to  add  illustrations  of  the  confusions  and  mischiefs  that 
would  result  were  the  Courts  to  hold  that  one  kind  of  money 
is  worth  more  or  less  than  another  kind,  notwithstanding  by 
sovereign  behest  there  is  no  difference  between  them.  The 
laws  of  Congress  place  the  two  kinds  of  money  on  an  equal- 
ity, so  far  as  the  case  at  bar  is  concerned,  and  therefore  it 
results  from  existing  conditions  that  the  money  tendered  and 
paid  into  Court  was  as  effectual  to  the  discharge  of  tlie  defend- 
ant's obligation  as  the  same  amount  of  United  States  gold  coin 
would  have  been  had  the  payment  been  tendered  in  that  kind 
of  money. 

The  conclusion  to  which  we  are  forced  by  the  conditions  of 
the  subject  matter  involved  is,  that  the  tender  of  United  States 
notes  constituted  a  legal  tender  for  the  payment  of  the  amount 
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due,  and  therefore  the  order  made  by  the  Court  was  correct 
and  should  be  aiBrined. 
Order  affirmed. 


CHAHLES  D.  SEMPLE  v.  GEORGE  HAGAR  ei  ah. 

Complaint  vob  Relief  on  gbound  of  Fsavd. —  In  an  action  bronirht  to 
▼acate  a  patent  for  land  on  the  ground  that  its  iaaoance  was  procured  from 
the  GoTernment  by  false  suggestions,  fraudulent  concealments,  and  by  mis* 
representations,  the  acts  of  fraud  and  misrepresentation  on  which  the  gen- 
eral charge  is  based  must  be  specified  In  the  complaint,  or  it  will  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Judicial  Notice  of  Pboceedinos  to  obtain  Patent. —  The  Supreme  Court 
will  take  Judicial  notice  of  the  fact,  that  the  claimant  of  land  under  a 
Mexican  or  Spanish  grant,  presented  his  petition  to  the  Board  of  Land 
Commissioners  for  the  confirmation  of  his  title,  and  that  the  same  was 
confirmed  by  said  Board,  or  the  District  or  Supreme  Court  of  the  United 
States,  before  the  patent  was  issued. 

Facts  found  bbfobb  Confibmation  of  Gbant. —  The  Board  of  Land  Com- 
missioners, or  the  United  States  Court,  In  passing  upon  and  confirming  a 
Mexican  or  Spanish  grant  of  land,  must  necessarily  find,  not  only  that  the 
alleged  grantee  was  in  fact  the  grantee  of  the  Mexican  or  Spanish  Govern- 
ment, but  also  that  he  was  competent  to  take  the  grant. 

A  Decbbb  confibmino  a  Gbant  of  Land. — ^A  decree  of  the  Board  of  Land 
Commissioners  or  of  a  Court  of  the  United  States,  confirming  a  Mexican  or 
Spanish  grant  of  land,  cannot  be  attacked  in  another  action,  on  the  ground 
that  the  grantee  was  not  competent  to  take  the  grant,  by  reason  of  having 
received  a  grant  of  more  than  eleven  square  leagues  of  land  before  he 
obtained  the  grant  confirmed. 

Suit  to  vacate  a  Patent  fob  Land. — ^A  patent  issued  by  the  United  States 
for  a  confirmed  Mexican  or  Spanish  grant  will  not  be  vacated  by  a  State 
Court  because  the  grantee  had  received  a  donation  of  more  than  eleven 
square  leagues  of  land  from  Mexico  or  Spain  before  he  received  the  grant 
confirmed. 

Judgments  op  Federal  Courts. — State  Courts  cannot  set  aside  or  Indirectly 
review  the  Judgments  of  the  Federal  Courts  made  in  matters  of  which  the 
Federal  Courts  have  jurisdiction. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
C!olusa  County. 

Plaintiff  appealed  from  the  judgment  of  the  Court  below 
dismissing  the  action. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Semple,  and  Edwards,  for  Appellant. 

The  State  Courts  have  jurisdiction  of  patents  issued  by  the 
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Uirited  States  for  land  within  the  State.  (See  Sarpy  v.  Papin, 
1  Missouri,  503;  Allison  v.  Hunter ,  9  lb.  741;  Barry  v.  Gam- 
hie,  8  lb.  88;  Wright  v.  Rutgers,  14  lb.  585;  Gorman  v. 
Johnson,  20  lb.  108,  etc.;  Arnold  v.  Grimes  £  Chipman,  2 
Iowa,  1 :  Waierman  v.  Smith,  13  Cal.  416 ;  Doll  v.  Meador, 
16  Cal.  330.) 

The  demtirrcrs  admit  all  the  obligations  of  the  bill;  there- 
fore,  for  the  purposes  of  this  trial,  it  is  true  that  twelve  square 
leagues  of  land  in  the  Californias  were  granted  to  Manuel 
Jimeno  Casarin  prior  to  the  date  of  the  grant  in  question. 

The  Supreme  Court  of  the  United  Statec,  in  the  case  of  the 
United  States  v.  Hartnell's  Executors,  22  Howard,  286,  having 
declared,  in  unequivocal  terms,  that  such  a  grant  was  void  — 
there  being  no  power  in  the  California  Governors  to  make 
grants  except  as  directed  in  the  law  of  18?  t — Tspe  United 
States  v.  Vallejo,  1  Blackstone,  541) — the  only  e^t'-n  ia, 
whether  a  valid  patent  can  be  issued  on  a  void  grant '(  Has  a 
void  thing  any  life,  or  a  germ  in  it  out  of  which  a  living  thing 
^o,,  }y^  T  ared?  Can  the  adjudication  under  the  Act  of  1851 
create  a  grant  ?  The  Governors  of  California  had  already  ex- 
hausted all  the  official  power  given  them  by  law,  in  favor  of 
Jimeno,  by  granting  him  twelve  leagues  of  land,  and  by  inev- 
itable sequence  the  act  of  issuing  this  grant  was  merely  the 
act  of  an  individual,  and  could  have  no^  more  force  than  if  a 
paper  of  the  same  purport  had  been  signed  and  delivered  by 
any  other  citizen  of  the  Californias. 

On  this  point  we  are  sustained  by  the  leading  cases  of  /aci- 
€on  v.  Lawton,  10  Johnson,  25 ;  and  Patterson  v.  Winn,  11 
Wheaton,  380,  re-aflSrmed  in  Doll  v.  Meador,  16  Cal.  330. 

A.  0.  Whiicomb,  £cfr  Bespondent  Hagar. 

The   object    of   this    action    is    "to    repeal    and   vacate   a 

^patent  issued  by  the  United  States;^*  and  it  has  been  held 

by  this  Court  over  and  over  again,   (sec  Leese  v.  Clark,  18 

Cal.   571,   572,   575;  Leese  v.   Clark,  20  Cal.   423,)   that  a 

patent   is   a   record   of   the   Government,    showing  its   action 
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and  judgment  upon  the  tide  of  the  pateatees;  Mkd  ^^npoa  all 
the  matters  of  fact  and  law  essential  to  .aiUhorize  its  issuanee 
it  imports  absolute  verity;  and  it  can  only  .be  vaeated  and  «et 
aside  by  direct  proceedings  instituted  by  the  Government,  ©r 
by  parties  acting  in  the  name  and  by  the  authority  ^f  the  Gov- 
ernment," (18  Cal.  572.)  As  the.  vaeatiizg  and  setting  aside 
of  a  patent  is,  therefore,  a  proceeding  to  which  the  United 
States  must  be  a  party,  and  as  the  Federal  Co*urts  have  ex- 
clusive jurisdiction  of  actions  to  which  the  Uaited  "States  is  a 
party,  there  is  no  escape  from  the  conclusion  that  the  District 
Court  of  the  Fifteenth  Judicial  District  of  Ais  State  had 
no  jurisdiction  over  the  question  of  repealing  and  vacating  the 
patent. 

By  the  Court,  Rhodes,  J. 

The  appcllnnt  denominates  this  action  *'a  bill  in  equity, 
brought  to  repeal  and  vacate  a  patent  issued  by  the  United 
States,  to  Tliomas  O.  Larkin  and  John  S.  Missroon  -for  the 
JimiCno  grant,"  or,  as  he  states  in  another  portion  of  his  brief, 
and  which  amounts  to  the  same  thing  in  substance,  a  bill  **to 
quiet  the  titb  to  the  Coins  grant  by  vacating  the  Jimeno 
grant." 

He  states  in  his  complaint  that  the  Colus  grant  'was  panted 
to  John  Bidwell;  that  Bidwell  conveyed  the  grant  to  the  ap- 
pellant; that  in  1855  the  title  was  finally  confirmed  to  him; 
that  the  survey  of  the  grant  was  approved  by  the  United  States 
District  Court  in  January,  1860;  that  he  has  sold  divers 
lots  and  tracts  of  the  grant,  and  that  te  now  is  in  possession 
of  the  unsold  part  of  the  grant.  He  further  states  that  prior 
to  November,  1844,  certain  (rovemors  of  the  California^ 
granted  to  Manuel  Jimeno  Gassarin  two  ranchos  —  called 
^  Sal  si  Puedes  "  and  "  Santa  Taula  y  Saticoy  "  — -  containing  in 
the  aggregate  twelve  Spanish  leagues  of  land;  that  "the  said 
!Manuel  Jimeno  Casarin,  well  knowing  that  he  had  actually 
received,  as  donations  from  the  Mexican  nation,  twelve  sqnar.» 
leagues  of  land  within  the  Califomias,  and,  well  knowin^r  tl*  r 
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it  was  in  violation  of  the  laws  of  Mexico  for  any  one  individual 
to  own  or  hold  more  than  eleven  square  leagues  of  land,  yet 
contriving  to  deceive  and  defraud  the  Mexican  nation,  did 
fraudulently  and  unlawfully,  on  the  4th  of  November,  1844, 
petition  for,  and  Manuel  Micheltorena,  then  Governor  of  the 
Califomias,  did  fraudulently  and  unlawfully  and  upon  false 
su^estions  grant  to  the  said  Manuel  Jimeno  Casarin  another 
rancho,  commonly  called  *  Jimeno  Rancho,^  containing  eleven 
leagues  of  land,"  etc. ;  that  Manuel  Jimeno  Casarin  then  held 
the  two  ranches  formerly  granted  to  him;  that  he  transferred 
the  Jimeno  grant  to  Larkin  and  Missroon;  that  "some  pro- 
ceedings in  some  suit  or  controversy  "  were  had  between  them 
and  the  United  States;  that  in  1862  a  patent  foimded  on  the 
grant  was  issued  to  them  for  the  Jimeno  Rancho,  and  that 
they  procured  the  patent  to  be  issued  "by  false  suggestions, 
fraudulent  concealments  and  misrepresentations."  He  further 
states  that  the  Jimeno  grant  overlaps  a  portion  of  the  Coins 
grant  —  that  it  is  a  cloud  upon  his  title  in  the  Coins  grant,  and 
that  Hagar,  one  of  the  respondents,  claims  that  portion  of  the 
Jimeno  grant  that  overlaps  the  Coins  grant. 

The  respondents  demurred  to  the  complaint  on  several 
grounds,  two  of  which  were  that  the  Court  had  no  jurisdiction 
of  the  subject  of  the  action,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
demurrers  were  sustained,  and  the  plaintiff  failing  to  amend, 
judgment  was  rendered  dismissing  the  action. 

The  object  of  the  action  is  to  impeach  and  set  aside  the  patent 
for  the  Jimeno  grant,  or  to  avoid  so  much  of  it  as  covers 
lands  within  the  Coins  grant,  and  the  ground  of  invalidity 
alleged  against  the  patent  is,  that  Larkin  and  Missroon  pro- 
cured it  to  be  issued  by  "false  suggestions,  fraudulent  conceal- 
ments and  by  misrepresentations;"  but  the  acts  of  fraud  and 
misrepresentation  on  which  the  general  charge  is  based,  are 
not  specified,  and  for  that  reason  the  complaint  is  defective  in 
not  stating  the  requisite  facts.  But  we  do  not  intend  to  rest 
our  decision  on  that  ground.  It  is  charged  that  Jimeno 
committed  a  fraud  upon  the  Mexican  Government  in  procuring 
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the  Jimeno  grant,  wbile  he  was  the  grantee  and  the  owner  of 
two  other  grants  containing  over  eleven  leagues  of  land,  and 
that  is  the  fraud  upon  which  the  appellant  relies,  and  which 
he  claims  tainted  all  the  subsequent  proceedings  down  to  and 
including  the  patent.  It  may  bo  admitted,  for  the  purposes 
of  die  case,  that  Larkin  and  Missroon  had  a  knowledge  of  this 
fraud  —  though  it  is  not  so  stated  in  the  complaint  —  and  that 
they  not  only  did  not  inform  the  Courts  before  which  the  pro- 
ceedings wcare  had  for  final  confirmation,  or  the  executive 
officers  who  issued  the  patent,  of  the  facts  constituting  the 
fraud,  but  that  they  studiously  misrepresented  the  facts  to 
those  tribunals  and  officers.  We  deem  it  unnecessary  in  the 
presc^jit  aspect  of  the  cas<?  to  determine  the  points  argued  by 
counsel,  whether  the  United  States  are  proper  parties,  or 
whether  the  appellant,  not  having  received  a  patent  for  his 
lands,  occupies  such  a  position,  as  the  assignee  or  grantee  of 
the  Government,  that  he  can  sue  either  in  the  name  of  the 
United  States  or  in  his  own  name.  But  conceding  that  he  is 
the  proper  party,  the  inquiry  arises  whether  the  facts  as  stated, 
and  as  we  have  admitted  for  the  purposes  of  the  case,  consti- 
tute such  a  cause  of  action  as  would  authorize  the  Court  to 
order  the  patent  vacated. 

The  Court  will  take  judicial  notice  that,  according  to  the 
provisions  of  the  Act  of  Congress  of  March  3,  1851,  every 
person  claiming  lands  in  California,  by  virtue  of  any  right  or 
title  derived  from  the  Spanish  or  Mexican  Government,  should 
present  his  petition  for  the  confirmation  of  his  title  to  the 
Board  of  Land  Commissioners,  and  that  such  proceedings  must 
be  had  thereupon,  before  said  Board  or  the  District  or  Supreme 
Court  of  the  United  States,  that  a  final  decree  confirming  the 
title  of  the  claimant  to  the  land  must  be  entered  before  the 
patent  for  the  land  could  be  issued.  A  patent  could  not  be 
issued  for  the  land  claimed  under  a  Mexican  grant,  unless  such 
proceedings  were  first  had  for  the  confirmation;  and  it  is  not 
pretended  that  they  were  not  had  in  respect  to  the  Jimeno 
grant.  The  patent  was  issued  only  in  pursuance  of  the  decree 
of  confirmation,  and  for  the  purpose  of  carrying  it  into  effect. 
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In  the  language  of  Mr.  Chief  Justice  Field,  in  speaking  of 
the  operation  and  effect  of  such  a  patent :  '^  It  is  the  last  act 
of  a  series  of  proceedings  taken  for  the  recognition  and  con- 
firmation of  Hie  claim  of  the  patentees  to  the  land  it  embraces^ 
the  first  of  which  was  the  petition  to  the  Board  of  Land  Com- 
missioners/^ (Leese  v.  Clark,  18  Cal.  536.)  The  decree  of 
final  confirmation  was  essential  to  the  patent  as  a  judgment 
to  an  execntion.  The  appellant  says  that  "some  proceedings 
were  had  in  some  suit  or  controversy  between  said  Larkin  and 

Missroon  and  the  United  States,  and  that,  on  the day  of 

— — ,  1862,  the  United  States  Government  issued  a  patent 
founded  on  said  fraudulent  grant  to  said  Larkin  and  Missroon," 
and,  as  before  remarked,  it  is  not  pretended  that  the  proceed- 
ings required  by  the  Act  of  Congress  were  not  had. 

The  Board  or  the  Court,  in  passing  upon  the  claim  and  con- 
firming it,  must  of  necessity  have  found  as  a  fact,  not  only  that 
Jimeno  was  the  grantee  of  the  Mexican  Government,  but  also 
that  he  was  competent  to  take  the  grant.  True,  this  may  not 
have  been  done  in  direct  terms,  as  in  the  case  of  United  States 
V.  Reading,  18  How.  1,  and  United  States  v.  Har(,nelVs  Execu- 
tors, 22  How.  286,  and  other  cases;  but  the  fact  must  have 
been  ascertained,  at  least  by  implication.  The  fact  is  as 
necessary  to  the  confirmation  of  the  grant  as  the  fact  that  the 
land  granted  Tvas  situated  within  California,  and  must  have 
been  and  was  judicially  determined  by  the  Court  that  pro- 
nounced the  decree;  otherwise,  we  would  have  the  case  of  a 
grant  without  a  grantee.  The  only  forum  in  which  this  fact 
can  be  found,  or  the  questions  relating  to  it  investigated,  dur- 
ing the  series  of  proceedings  that  end  with  the  patent,  is  the 
Board  of  Land  Commissioners  or  the  United  States  District  or 
Supreme  Court.  Their  jurisdiction  of  all  the  matters  touch- 
ing the  claim  of  the  petitioner  to  the  land  and  of  proceedings 
for  final  confirmation  is  plenary  and  exclusive.  The  appel- 
lant seeks  to  set  asid^  the  patent  on  the  ground  that  the  de- 
cree, in  pursuance  of  which  it  was  issued,  was  rendered  in  con- 
firmation of  a  grant  that  had  no  legal  existence  —  that  was 
made  by  the  Governor  of  California  contrary  to  law ;  and  the 
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suit  is  in  eflFect  a  proceeding  in  a  Court  of  this  State  to  set 
aside  the  decree  of  final  confirmation,  entered  in  the  propei 
Court  of  tlie  United  States;  for  the  facts  alleged  in  the  com- 
plaint do  not  tend  to  show  that  the  patent  was  improperly 
issued  upon  a  valid  decree,  but  that  it  was  issued  upon 
a  decree  that  ought  not  to  have  been  rendered^  if  the  true  state 
of  the  facts  respecting  the  grant  had  been  before  the  Court 
pronouncing  the  decree — a  decree  that  was  procured  by  the 
fraudulent  concealment  and  misrepresentation  of  the  claimants 
in  respect  to  a  fact  that  was  material  to  the  issues  in  the  case. 
The  old  and  very  general  rule  on  this  subject  is  stated  by 
Mr.  Chief  Justice  de  Grey  in  Duchess  of  Kingston's  Case,  11 
Har.  State  Trials,  262 :  '*  But  if  it  (the  judgment)  was  a  direct 
and  decisive  sentence  upon  the  point,  and  as  it  stands,  to  be 
admitted  as  conclusive  evidence  upon  the  Court,  and  not  to  be 
impeached  from  within,  yet  like  all  other  acts  of  the  higliest 
judicial  authority,  it  is  impeached  from  without.  Although  it 
is  not  permitted  to  show  that  the  Court  was  mistaken,  it  may  bs 
shown  that  they  were  misled.  Fraud  is  an  extrinsic  collateral 
act,  which  vitiates  the  most  solemn  proceedings  of  Courts  of  jns- 
tice.''  Although  the  strictness  of  the  rule  has  been  in  many 
cases  modified,  and  parties  have  been  permitted  to  obtain  relief 
in  equity  against  judgments  and  decrees  obtained  by  fraud  and 
imposition,  yet  if  it  appear  that  the  defendant  had  knowledge 
of  the  fraud  in  time  to  have  availed  himself  of  it  in  his  defeuFC, 
and  neglected  to  do  so,  or  if  by  reasonable  diligence  he  could 
have  ascertained  and  proven  the  true  state  of  the  facts,  in 
respect  to  which  the  fraud  is  alleged,  and  neglected  to  make  the 
proof,  the  Court  will  not  grant  him  relief.  (Le  Quen  v.  Gov- 
emeur  and  Kemble,  1  J.  Cases,  465 ;  Marine  Ins.  Company  v. 
Hodgson,  7  Cranch,  332;  Will.  Eq.  160.)  It  not  only  does 
not  appear  that  the  United  States  did  not  know  of  the  grants 
made  to  Jimeno  prior  to  the  making  of  the  Jimeno  grant,  bvit 
from  the  fact  that  they  succeeded  the  Mexican  Government  in 
California,  and  came  into  possession  of  the  archives  of  the 
former  Government,  every  presumption  is  in  favor  of  tlioir 
having  knowledge  of  the  prior  grants,  and  no  fact  is  stated  to 
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rebut  that  presumption.  The  Government  having  neglected 
to  avail  itself  of  the  prior  grants  to  Jimeno  as  a  defense,  no 
one  will  be  permitted  after  the  final  decree,  to  set  up  the  same 
facts,  as  an  independent  ground  for  relief. 

Admitting  that  relief  might  be  granted  in  a  proper  case  with 
the  proper  parties,  can  the  Courts  of  this  State  set  aside,  or 
indirectly  review  the  decisions  of  the  Federal  Courts?  This 
is  not  an  open  question.  In  Peck  et  al.  v.  Jenness  et  al.,  7 
How.  624,  Mr.  Justice  Grier,  in  delivering  the  opinion  of  the 
Court,  says:  "It  is  a  doctrine  of  the  law  too  long  established 
to  require  citation  of  authorities  that  when  a  Court  has  juris- 
diction it  has  a  right  to  decide  every  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct  or  otherwise, 
its  judgment,  till  reversed,  is  r^arded  as  binding  in  every 
Court;  and  when  the  jurisdiction  of  a  Court  and  the  right  of 
a  plaintiff  to  prosecute  his  suit  in  it  have  once  attached,  the 
right  cannot  be  arrested  or  taken  away  by  proceedings  in 
another  Court''  (See  also  Umted  States  v.  Peters,  5  Cranch, 
115 ;  Freeman  v.  Howe,  24  How.  450 ;  United  States  v.  Booth, 
21  How.  506;  Mott  v.  Smith,  16  Cal.  533.) 

The  decision  in  this  case  does  not  in  any  d^ree  impair  the 
jurisdiction  of  the  State  Courts  to  pass  upon  and  determine 
the  rights  of  parties  claiming  under  conflicting  patents  issued 
by  the  General  Government  in  pursuance  of  decrees  of  con- 
firmation, but  the  jurisdiction  is  denied  to  them  to  attack  or 
collaterally  review  the  decisions  of  the  Courts  of  the  United 
States,  made  in  matters  of  which  they  have  the  acknowledged 
jurisdiction. 

Judgment   affirmed. 

Sawyer,  J.,  concurring  specially: 
I  concur  in  the  judgment. 
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^  Argument  for  Appellant 

LELAND  STANFORD,  Qovieenob,  JOHN  F.  OHELUS, 

LlEUTENANT-GoVEBNOB,     AITD     WILLIAM     H.     WEEKS, 

Secbetaby  of  State,  and  ex  officio  Msmbess  of  the 
BoABD  OF  State  Prison  IhBEOTOBS  of  thb  State  of 
Caufomoa  v.  GEORGE  A.  WORN,  ei  dL 

I  PBOcnBDiKos   10   cowDSMN   Laxd. —  In,  order    to    render   proceedings   for   the 

condemnation  of  land  for  tbe  nae  of  the  State  effectual  for  any  purpose,  the 
provisions  of  the  statute  lij  which  thej  are  authorised  must  be  strictly 
followed. 

pLAiiffTifT  IN  PiocaBDiMoa  «o  coxfDncN  LaHD. —  If  the  Act  authorizing  pro- 
ceedings for  the  condemnation  of  land  directs  them  to  be  commenced  in  the 
name  of  the  People  of  the  State,  and  they  are  commenced  in  the  name  of 
the  GoTemor,  Lieutenant-Governor,  and  Secretary  of  State,  this  renders  the 
whole  proceeding  a  nullity. 

Tim  OF  Publication  of  Noricn. — If  the  Act  authorizing  proce^lngs  for 
the  condemnation  of  land  directs  a  notice  to  claimants  to  be  published  for 
four  weeks,  and  only  twenty-four  days  elapse  from  the  day  of  the  first 
publication  to  the  day  the  defendants  are  notified  to  appear,  the  Court 
acquires  no  Jurisdiction  over  parties  who  do  not  voluntarily  appear  In 
the  action. 

CONTBOL    OF    COUBT    OVNB    PBOCBBDINOS     TO    CONDBMN     L4ND. The    Court    dOCS 

not  lose  its  control  over  proceedings  for  the  condemnation  of  land  by 
reason  of  its  adjournments  at  any  time,  but  it  continueB  as  unfinished 
business  until  the  deed  is  made  and  money  paid  over  under  the  order  of 
the  Court. 
Whin  Pbocbbdinos  condbmnino  Land  abb  Void. —  If,  after  proceedings 
have  been  taken  to  condemn  land  for  the  use  of  the  State,  the  damages 
have  been  assessed,  and  a  decree  of  condemnation  entered,  It  shall  appear 
that  the  State  has  acquired  no  title  by  the  decree,  the  Court  should,  on 
motion  of  the  Attorney-General,  quash  all  the  proceedings,  and  order  the 
money  to  be  refunded  to  the  State. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  0.  MoCvlhugh,  Attorney-General,  for  Appellant. 

The  motion  of  the  Attomey-Ceneral  to  quash  said  proceed- 
ings, and  to  permit  the  State  to  wididraw  the  moneys  from  the 
custody  of  the  Court,  should  have  been  granted. 

First — The  proceedings  were  irregular  and  void,  and  the 
State  wished  to  dismiss  them.  It  removed  a  cloud  from 
claimants'  title.  (Bensley  v.  The  ifovnt  L.  W.  Co,,  33  Cal. 
314.) 

Second  —  The  moneys  Ixlongod  to  the  State.      Thoy  were 
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taken  from  her  Treasury.  No  other  had  a  vested  right  to  the 
-money  until  she  had  a  vested  rij^t  to  the  land.  Getting  no 
title  to  the  latter,  she  had  not  lost  title  to  the  former.  It  is 
not  the  case  of  abandoning  lands  after  they  have  been  legally 
condemned,  and  thus  making  the  former  owner  buy  back  the 
land  or  the  easement  (Hawldns  v.  The  Trustees  of  Rochester, 
1  Wend.  53 ;  People  t.  Supervisors  of  Westchester,  4  Barb. 
S.  0.  64,  76;  Smart  v.  Portsmouth  &  C.  B.  B.,  20  K  H.  233, 
239 ;  Hampton  v.  Com'th,  7  Harris,  19  Pa.  329,  334.) 

Patterson,  Wallace  £  Stow,  for  Eespondents. 

By  the  Court,  Sandb&soit,  C.  J. 

This  is  an  action  to  condemn  certain  lands  at  Point  San 
Quentin  for  State  Prison  purposes,  under  the  provisions  of  an 
Act  of  the  Legislature  passed  for  that  purpose,  as  amended  in 
1863.  (Statutes  of  1663,  p.  224.)  That  Act  authorizes  the 
Attorney-General  "  in  the  name  of  the  People  of  the  State  of 
California,"  to  bring  an  action  in  one  of  the  District  Courts 
of  any  county  adjoining  the  County  of  Marin,  for  the  con- 
demnation of  all  such  lands  as  the  State  Prison  Directors  may 
dee  m  necessary  for  the  convenience  of  the  Prison  and  the  use 
of  the  State,  and  prescribes  the  mode  and  manner  in  which 
the  action  shall  be  prosecuted.  It  directs  that  the  action  shall 
be  brought  by  filing  a  petition  or  declaration  and  publishing 
the  same  at  least  once  a  week  for  four  weeks  in  some  news- 
paper in  the  county  where  the  suit  is  brought,  and  proscribes 
what  matters  shall  be  set  forth  therein,  including  a  notice 
requiring  all  persons  interested  in  the  lands  to  come  into  Court, 
on  a  day  to  be  specified  in  said  notice,  and  file  their  objections 
in  writing,  if  any  they  have,  against  the  propesed  condemna- 
tion. At  the  time  specified  in  the  notice,  or  as  soon  thereafter 
as  is  convenient,  the  Court  is  required  to  impanel  a  jury  to 
assess  the  value  of  the  lands.  The  Board  of  State  Examiners 
are  directed  to  audit  the  amount  so  assessed,  together  with, 
such  expenses  as  the  Attorney-General  may  certify,  and  tho 
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Controller  is  directed  to  draw  his  warrant  for  such  amount  in 
favor  of  the  Attorney-General,  payable  on  the  15th  of  Decem- 
ber, 1863,  who  is  required  to  pay  the  same  into  court  for  the 
benefit  of  all  the  parties  interested  in  the  proceedings.  Upon 
the  payment  of  the  warrant  or  the  money  into  Court  the  clerk 
is  required  to  execute  a  deed  of  the  land  in  question  to  the 
State  of  California  in  due  form  of  law,  reciting  the  proceed- 
ings in  the  case,  and  thereupon  it  is  declared  that  the  State 
shall  thereafter  be  the  owner  in  fee  simple  absolute  of  said 
lands. 

Under  this  Act  these  proceedings  were  instituted  on  the  1st 
day  of  May,  1863,  and  thereafter  the  value  of  the  lands  was 
assessed  and  the  money  paid  into  Court  pursuant  to  an  order 
of  the  Court  made  on  tfie  29th  of  February,  1864.  This  order 
reserved  to  the  parties  the  right  to  take  any  further  steps 
they  might  deem  proper  until  the  12th  of  March  following, 
on  which  day  the  Attorney-General  moved  the  Court  to  refund 
the  money  to  the  State,  and  to  quash  all  the  proceedings  upon 
the  ground  that  they  were  null  and  void  by  reason  of  a  non- 
compliance with  the  provisions  of  the  Act  under  which  they 
had  been  instituted.  This  motion  was  denied,  and  thereupon 
the  Attorney-General  took  an  appeal  to  this  Court  from  all  the 
judgments  and  orders  in  the  case. 

It  appears  from  the  record  that  the  petition  was  filed  in  the 
names  of  Leland  Stanford,  Governor;  John  F.  Chellis,  Lieu- 
tenant-Governor; William  H.  Weeks,  Secretary  of  State,  and 
ex  officio  members  of  the  Board  of  State  Prison  Directors  of 
the  State  of  California,  instead  of  the  People  of  the  State  of 
California,  as  directed  by  the  Act  in  question.  It  further 
appears  that  the  notice  required  by  the  Act  was  not  published 
for  four  weeks,  as  therein  directed  prior  to  the  day  upon  which 
the  owners  were  required  to  appear  in  Court  and  answer  the 
petition,  but  for  twenty-four  days  only.  There  are  other 
grounds  upon  which  it  is  claimed  that  these  proceedings  are 
null  and  void,  which  we  omit  for  the  reason  that  the  two  already 
stated  are  sufficient  to  establish  their  invalidity. 

In  order  to  render  proceedings  of  this  character  effectual  for 
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any  purpose  the  provisions  of  the  statute  by  which  they  are 
authorized  must  be  strictly  followed.  The  power  must  be  exer- 
cised precisely  as  directed,  and  there  can  be  no  departure  from 
the  mode  prescribed  without  vitiating  the  entire  proceedings. 
(Sedgwick  on  Statutes,  319.)  In  Bensley  v.  Mountain  Lake 
Water  Company ^  13  Cal.  306,  the  Court  said:  "All  statutory 
modes  of  divesting  titles  are  strictly  construed,  and  to  be 
strictly  followed.  He  who  relies  for  a  title  upon  an  extraor- 
dinary mode  of  acquisition  given  him,  not  by  the  will  of  the 
owner,  express  or  implied,  but  against  his  will  and  by  the  man- 
date of  the  law,  must  show  for  his  warrant  a  strict  compliance 
with  those  statutory  rules  from  which  his  title  accrues."  (See 
Curran  v.  Shattuck,  24  Cal.  427.) 

The  institution  of  this  action  in  the  names  of  the  Board  of 
State  Prison  Directors  is  wholly  unauthorized  by  the  Act  in 
question;  on  the  contrary,  the  Act  directs  it  to  be  brought  in 
the  name  of  the  People  of  the  State  of  California.  This  alone 
is  sufficient  to  render  the  whole  proceeding  a  nullity.  But 
had  the  action  been  commenced  in  the  name  of  the  proper 
party,  the  Court  failed  to  acquire  any  jurisdiction  over  the 
owners  of  the  land  (except  such  as  voluntarily  appeared),  for 
the  want  of  a  sufficient  publication  of  the  notice  required  by 
the  Act  in  question.  A  publication  for  four  weeks  is  required, 
yet  the  notice  in  this  case  directed  the  owners  to  appear  on 
the  2d  of  June,  and  its  first  publication  was  on  the  9th  of 
May,  less  than  four  weeks  before  the  day  appointed  for  their 
appearance  in  Court. 

The  District  Court  did  not  lose  its  power  or  control  over 
the  case  by  reason  of  its  adjournments  at  any  time.  It  was 
unfinished  business,  and  necessarily  continued  in  Court  until 
the  deed  was  made  and  the  money  paid  over  under  the  order 
of  the  Court.  It  being  apparent  that  the  State  w^ould  have 
acquired  no  title  to  the  land  in  question  by  virtue  ,of  the  pro- 
ceedings in  this  case,  it  was  the  duty  of  the  Attomey-CJeneral 
to  quash  the  whole  case  before  the  money  was  paid  out  by 
the  Court,  and  his  motion  to  that  end  ought  to  have  been  sus- 
tained. 
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The -proceedings  being  void,  the  State  acquired  no  right  to 
a  deed,  nor  did  the  owners  of  the  land  acquire  any  right  to  the 
money.  The  order  denying  the  motion  is  reversed,  and  upon 
the  return  of  the  case  to  the  Court  below,  that  Court  is  directed 
to  enter  an  order  quashing  the  entire  proceedings,  and  directing 
the  money  now  in  Court  to  be  refunded  to  the  State. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  ex 
rel.  J.  G.  McCTJLLOUGH,  Attobney-Genebax,  v. 
ROMTJALDO  PACHECO,  Tbeasukke  of  said  State, 
AND  THE  CENTRAL  PACIFIC  RAILROAD  COM- 
PANY OF  CALIFORNIA. 

Powm  ov  THi  LaoisuLTUBB  OTSB  Tazatiok  knD  AFPBOPBIATION8. —  By  the 
Constitatlon  of  California,  the  legislatiye  department  of  the  Ooyemment  Is 
Tested  with  the  power  of  taxation,  and  the  authority  to  determine  the 
objects  for  which  the  taxing  power  shall  be  exercised,  and  to  appropriate 
the  moneys  thus  raised  to  such  objects ;  and  there  Is  no  restriction  upon  this 
power  as  to  the  objects  to  which,  or  the  time  for  which  appropriations  may 
be  made,  except  that  "  no  appropriations  for  a  standing  army  shall  be  for  a 
longer  time  than  two  years." 

Afpbopbiations  —  Whbn  do  not  crbatv  Statb  Debt. —  There  being  no  limi- 
tation In  the  Constitution  in  respect  to  the  time  over  which  leglsIatWe  ap- 
propriations may  extend,  a  law  which  appropriates  a  sum  or  sums  of  money 
for  the  future,  and  directs  certain  payments  to  be  Inade  out  of  the  same 
at  designated  periods,  from  year  to  year  thereafter,  and  which  also  Imposes 
a  special  tax  and  sets  apart  the  proceeds  thereof  to  constitute  a  fund  suffi- 
cient to  meet  the  sums  so  appropriated  and  directed  to  l)e  paid,  as  the  same 
become  payable,  does  not  create  a  debt  within  the  meaning  of  the  prohi- 
bitory clause  in  Article  VIII  of  the  Constitution  of  the  State  of  California. 

Cbbatign  of  Statb  Dbbt  in  Casb  of  Wab. — ^The  legislative  department  of 
the  State  Government  has  the  exclusive  right  to  determine  when  such  a 
state  of  war  exists  as  will  authorize  it  to  create  a  debt  to  repel  invasion  or 
suppress  insurrection,  without  submitting  the  law  creating  the  debt  to  the 
people;  and  its  determination  upon  this  subject  is  not  subject  to  review,  or 
liable  to  be  controlled  by  the  Judicial  department. 

LaoiBLATivs  Dbtbbmination  whbn  Wab  bxibts. —  The  passage  by  the  Leg- 
islature of  an  Act  creating  a  debt  for  the  purpose  of  repelling  invasion  or 
suppressing  a  rebellion,  without  a  submission  of  the  question  to  a  vote  of 
the  people,  which  Act  recites  in  Its  preamble  the  existence  of  war,  and  refers 
In  the  body  of  the  Act  to  such  recital  for  the  reasons  which  operated  upon 
that  body  to  induce  the  passage  of  the  Act,  is  evidence  of  a  determination 
by  the  Legislature  that  the  exigency  Justifying  its  action  in  creating  the 
debt  has  arisen. 

Aid  to  a  Railboad  Cobpobation  bt  thb  Btatb. — Section  ten  of  Article  XI 
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of  the  Constltntloii,  prohibiting  the  State  from  giylng  or  loaning  Ita  credit 
to  or  in  aid  of  a  corporation,  does  not  prohibit  the  State  from  appropriating 
its  funds,  in  time  of  war,  to  aid  a  corporation  in  the  construction  of  a 
railroad  to  be  used  by  the  State  for  military  purposes. 

Gift  ob  Loan  of  thb  Credit  of  tbm  Statb  to  a  Cobporatioit. — The  im« 
position  of  a  special  tax,  and  an  appropriation  of  the  proceeds  of  the  same 
to  be  paid,  when  collected,  to  a  railroad  company,  or  its  creditors,  to  aid  in 
building  the  railroad,  in  consideration  of  valuable  serrlces  to  be  rendered 
thereafter  to  the  State  by  the  corporation,  is  not  a  gift  or  loan  of  the  credit 
of  the  State  to  or  in  aid  of  a  corporation,  within  the  meaning  of  section 
ten  of  Article  XI  of  the  Constitution. 

Final  Juvjombnt  on  Bill  to  obtain  Injunction. —  Where  a  bill  is  filed  by 
the  people  on  the  relation  of  the  Attorney-General  to  enjoin  the  State 
Treasurer  from  paying  money  out  of  the  Treasury,  on  the  ground  of  the 
nncoustitutionality  of  the  Act  directing  the  Treasurer  to  make  the  payment, 
and  the  Court  on  the  ilnal  trial  deny  the  injunction,  the  Judgment  denying 
the  injunction  should  not  contain  a  clause  adjudging  and  decreeing  that  the 
Treasurer  pay  over  the  money  as  required  by  the  law. 

Appeal  from  the  District  Courts  Sixth  Judicial  District, 
Sacramento  Coimty. 

The  following  are  copies  of  the  complaint,  answers,  judg- 
ment, and  stipulation  in  this  cause : 

The  People  of  the  State  of  California,  on  the  relation  of 
John  G.  McCuUough,  Attorney-General  of  said  State,  com- 
plain of  the  defendants,  Romualdo  Pacheco,  Treasurer  of  said 
State,  and  the  Central  Pacific  Eailroad  Company  of  California, 
a  corporation  duly  incorporated  under  the  laws  of  and.  doing 
business  within  said  State,  and  for  cause  of  complaint  aver 
and  show  and  cause  this  Court  to  be  informed,  that  the  said 
railroad  company,  defendant,  assuming  to  act  under  a  pre- 
tended statute  of  the  Legislature  of  said  State,  approved  April 
4th,  1864,  and  entitled  "An  Act  to  aid  the  construction  of  the 
Central  Pacific  Railroad,  and  to  secure  the  use  of  the  same  to 
this  State  for  military  and  other  purposes,  and  other  matters 
relating  thereto,"  have  executed  and  issued,  or  are  about  to  issue^ 
fifteen  hundred  bonds,  numbering  from  one  to  fifteen  hundred 
inclusive,  for  the  sum  of  one  thousand  dollars  each,  with  forty 
interest  coupons,  each  for  thirty-five  dollars,  attached  to  each 
of  said  bonds,  and  that  the  following  is  the  form  and  copy  of 
one  of  said  bonds,  viz: 
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"United  States  of  America. 
^^Xo.  — . 

"The  Central  Pacific  Railroad  Company  of  California  ac- 
knowledge themselves  to  owe  to  Oakes  Ames,  of  Xorth  Easton, 
in  the  State  of  Massachusetts,  or  to  the  holder  hereof,  the  sum 
of  one  thousand  dollars,  whidi  sum  they  promise  to  pay  to  the 
holder  hereof,  in  the  City  of  New  York,  on  the  1st  day  of  July, 
1884,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  first  day  of  July,  1864,  payable  semi-annually, 
on  the  first  day  of  January,  1865,  and  on  the  first  days  of  July 
and  January  of  each  year  thereafter,  at  the  State  Treasury  of 
the  State  of  California,  in  the  City  of  Sacramento,  in  said 
State,  upon  the  surrender  of  the  annexed  coupons  to  the  Treas- 
urer of  said  State,  both  principal  and  interest  payable  in  Umted 
Stales  gold  coin,  at  par  dollar  for  dollar — this  bond 
being  one  of  fifteen  hundred,  numbering  from  one  to  fif- 
teen hundred  inclusive,  of  the  same  tenor,  amount,  and  date, 
issued  under  and  in  pursuance  of  an  Act  entitled  *  An  Act  to 
aid  the  construction  of  the  Central  Pacific  Railroad,  and  to 
secure  the  use  of  the  same  to  this  State  for  military  and  other 
purposes^  and  other  matters  relating  thereto,'  approved  April 
4th,  1864,  and  by  the  provisions  of  said  Act,  the  interest  thereon 
is  to  be  paid  by  the  State  of  California.  The  payment  of  the 
principal  and  interest  of  this  and  said  other  bonds  is  also 
secured  by  a  mortgage  executed  by  the  said  company  upon 
the  whole  of  their  railroad  from  the  City  of  Sacramento  to  the 
eastern  boundary  line  of  the  State  of  California,  and  all 
the  rolling  stock,  fixtures,  and  franchises  thereof,  to  Edgar 
Mills,  of  Sacramento,  State  of  California,  and  Joseph  A.  Dono- 
hoe,  San  Francisco,  State  of  California,  as  trustees  for  the 
holders  of  such  bonds  and  coupons.  The  payment  of  said  bonds 
is  also  secured  by  a  sinking  fund,  provided  by  setting  apart  in 
the  year  1870,  and  each  year  thereafter,  from  the  net  earnings 
and  income  of  the  railroad  of  said  company,  the  sum  of  fifty 
thousand  dollars  in  trust,  to  be  loaned  out  on  interest,  which 
sums,  with  the  accumulating  interest  thereon,  are  irrevocably 
pledged  to  the  holders  of  said  bonds  for  the  final  payment  and 
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redemption  thereof.  Aad  it  is  hereby  stipulated  and  condi- 
tioned that  the  Oily  and  C!onn1y  of  San  Francisco,  and  the 
Counties  of  Sacramento  and  Placer,  in  the  State  of  California, 
shall  not  be  liable  for  any  of  the  debts  or  liabilities  of  said 
company  to  an  amount  beyond  or  exceeding  the  amount  of  the 
capital  stock  of  said  company  subscribed,  or  which  may  here- 
after be  subscribed  by  them,  or  either  of  them,  upon  the  books 
of  said  company. 

"  In  testimony  whereof,  the  said  company  have  caused  their 
corporate  seal  to  be  hereunto  affixed,  and  the  same  to  be  signed 
by  their  President  and  Secretary,  this  first  day  of  July,  1864. 

"L.  Stanford,  President 

[seal]     "E.  H.  Millee,  Jr.,  Secretary/' 

And  said  plaintiffs  further  complain,  and  cause  this  Court 
to  be  informed,  that  said  defendant  Pacheco,  assuming  to  act 
solely  by  virtue  of  the  provisions  of  said  pretended  statute, 
and  pretending  to  act  in  his  official  capacity  as  Treasurer  of 
said  State,  and  to  bind  the  people  thereof,  has  signed  or  is  about 
to  sign  each  of  said  forty  interest  coupons  attached  to  each  of 
said  fifteen  hundred  bonds,  and  that  the  form  of  one  of  said 
coupons  attached  as  aforesaid,  being  the  coupon  first  falling 
duu  thereon,  and  the  other  thirty-nine  coupons  being  of  like 
tenor,  except  that  they  fall  due  in  regular  order  every  six 
months  after  the  first  day  of  January,  A.  D.  1865,  and  also 
that  the  form  of  the  indorsement  on  the  back  of  said  coupons 
signed  by  said  Pacheco  as  said  Treasurer,  is  as  follows,  viz : 

"  $35,  Central  Pacific  K.  R  Co.  of  California. 

^  Coupon  No.  1. 

"For  thirty-five  dollars  in  TJ.  S.  gold  coin,  due  January  1, 
1865,  payable  by  the  State  of  California,  at  the  State  Treasury. 

'*  For  Bond  No.  — . 

"  E.  H.  Miller,  Jr.,  Secretary. 

"  This  coupon  is  payable  by  the  State  of  California,  under 
«n  Act  entitled  ^  An  Act  to  aid  the  construction  of  the  Central 
Pacific  Eailroad,  and  to  secure  the  use  of  the  same  to  this 
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State  for  military  and  other  purposes,  and  other  matters  relat- 
ing thereto/  approved  April  4th,  1864. 

"R  Pacheoo,  State  Treasurer." 

And  the  Attorney-General,  further  informing  on  behalf  of 
the  People  aforesaid,  avers  that  it  is  the  intention  of  said  rail- 
road company,  defendant,  still  assuming  to  act  under  the  pro- 
visions of  said  pretended  statute,  and  they  so  declare  it  openly 
to  be  their  intention  to  demand  of  and  from  the  defendant 
Pacheco,  as  Treasurer  aforesaid,  the  payment  in  pursuance  of 
the  tenor  thereof^  of  the  said  fifteen  hundred  coupons  attached 
to  said  bonds  which  fall  due  on  the  said  first  day  of  January, 
1805,  amounting  in  all  to  fifty-two  thousand  five  hundred 
dollars,  in  the  gold  coin  of  the  United  States,  and  to  demand 
of  said  Treasurer  and  his  successors  in  office  the  payment  of 
the  said  other  coupons  attached  to  said  fifteen  hundred  bonds 
as  they  severally  fall  due,  amounting  in  all,  together  with  said 
first  coupons,  to  the  sum  of  two  million  one  hundred  thousand 
dollars,  in  said  gold  coin. 

And  further  informing  on  behalf  of  the  People  aforesaid, 
the  Attorney-General  avers,  that  defendant  Pacheco,  pretend- 
ing to  act  in  his  capacity  as  Treasurer  as  aforesaid,  threatens 
and  declares  it  to  be  his  intention  to  pay  out  of  the  State 
Treasury,  in  said  United  States  gold  coin,  on  the  1st  day  of 
January,  1865,  the  said  amount  claimed  by  said  railroad  com- 
pany as  aforesaid,  to  be  then  due  as  interest  on  said  fifteen 
hundred  bonds,  and  also  in  like  manner  while  he  remains  in 
office,  he  declares  it  to  be  his  intention  to  pay  said  other  cou- 
pons out  of  the  State  Treasury  as  they  severally  fall  due  as 
aforesaid,  claiming  and  pretending  to  make  such  payments, 
and  that  the  same  are  authorized,  and  the  said  company 
defendant,  claimii^  and  pretending  to  receive  said  moneys, 
under  the  provisions  of  said  pretended  Act  of  the  Legislature. 

And  the  Attorney-General,  in  behalf  of  the  People  aforesaid, 
avers  and  charges,  that  said  Pacheco,  as  such  State  Treasurer, 
will  carry  out  his  threats  and  continue  to  sign  said  coupons, 
and  win  pay  said  coupons  out  of  the  moneys  in  the  State 
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Treasury  now  under  his  oontiol  as  sncli  Treasurer^  and  the 
said  company  defendant  will  receive  said  payments  from  said 
moneys,  unless  they  and.  each  of  them  are  restrained  and 
enjoined  from  so  doing  by  the  order  and  injunction  of  this 
Court. 

And  the  said  Attorney-General  further  informs  the  Court 
that  he  is  advised  and  so  charges  the  fact  to  be,  that  the  said 
pretended  Act  of  the  Legislature  (by  virtue  of  which  solely 
said  defendants  are  now  assuming  and  claiming  to  act  and 
intend  further  to  act  under  its  provisions,)  is  wholly  uncon- 
stitutional and  void,  and  utterly  and  entirely  inoperative  and 
of  no  valid  force  so  as  to  authorize  or  empower  said  defendant 
company  to  execute  and  issue  said  fifteen  hundred  bonds  with 
the  coupons  attached  in  the  form  aforesaid,  or  to  authorize  or 
empower  them  or  any  other  parties  to  receive  payment  of  said 
coupons  or  any  part  thereof  out  of  any  moneys  now  or  that 
may  hereafter  be  in  the  State  Treasury,  and  that  said  pretended 
Act  confers  no  valid  power  or  right  to  exercise  the  duties  or 
authority  in  the  same  attempted  to  be  created  and  delegated 
to  the  said  defendants  as  aforesaid  by  reason  of  this: 

That  notwithstanding  long  before,  and  at  the  time,  and  ever 
»ince  the  passage  of  said  pretended  Act,  the  State  of  Califor- 
nia was  and  is  indebted  in  a  sum  greatly  exceeding  the  sum 
of  three  hundred  thousand  dollars  upon  debts  and  liabilities 
created  by  the  Legislature  thereof,  no  sufficient  ways  or  means, 
exclusive  of  loans,  were  provided  by  said  Act  for  the  payment 
of  the  debt  and  liabilities  therein  attempted  to  be  created  as 
the  same  falls  due  and  for  the  full  discharge  thereof  within 
the  next  twenty  years. 

And  for  this :  That  though  the  public  debt  of  the  State  before, 
at  the  time,  and  ever  since  April  4th,  1864,  over  and  exclusive 
of  the  amount  sought  to  be  appropriated  by  said  pretended 
Act,  was  far  exceeding  three  hundred  thousand  dollars,  yet  the 
said  pretended  Act  did  not  provide  for  its  submission  to  the 
people  of  the  State,  nor  has  the  same  in  fact  been  submitted 
nor  attempted  nor  pretended  to  be  submitted  to  said  people, 
nor  has  said  pretended  Act  ever  received  at  any  general  elec- 
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tion  a  majority  of  all  the  votes  cast  for  or  against  it  by  the 
people  as  such  general  election. 

And  for  this:  That  though  upon  April  4th,  1864,  and  since 
the  indebtedness  of  the  State  as  aforesaid  exceeded  three  hun- 
dred thousand  dollars,  yet  said  pretended  Act  was  not  passed, 
nor  the  liability  upon  the  State  therein  contemplated  was  not 
nor  is  attempted  to  be  contracted  during  a  time  or  in  the  case 
of  war  to  repel  invasion  or  suppress  insurrection — that  in  fact 
neither  then  nor  since,  were  or  have  the  people  of  this  State 
been  engaged  in  any  war  for  repelling  any  invasion  or  suppress- 
ing any  insurrection  against  its  authority. 

And  for  this :  That  said  pretended  Act  attempts  to  give  and 
to  loan  the  credit  of  this  State  in  some  manner  to  and  in  aid 
of  said  Central  Pacific  Railroad  Company  of  California,  a  cor- 
poration duly  organized  under  the  laws  of  said  State. 

Wherefore,  the  said  Attorney-General  avers,  that  all  the  acts 
already  performed  by  said  Pacheco,  Treasurer  as  aforesaid,  in 
behalf  of  the  people  and  intended  to  be  hereafter  performed 
by  the  defendants  under  the  said  provisions  of  said  pretended 
Act,  were  and  are  and  will  be  wrongful  and  illegal,  and  utterly 
in  violation  of  law,  and  all  liabilities  and  payments  contracted 
and  made,  or  to  be  contracted  and  made,  and  all  moneys  paid 
or  to  be  paid  out  by  said  Pacheco,  or  received  or  to  be  received 
by  said  company  defendant,  or  any  holder  of  said  coupons,  un- 
der the  said  provisions  of  said  pretended  Act,  are  and  will  be 
illegal,  wrongful,  and  fraudulent  against  the  people  of  the  State 
of  California. 

And  the  Attorney-General  further  informing,  gives  the  Court 
to  know,  that  if  the  defendant  Pacheco  is  permitted  to  con- 
tinue to  sign  and  issue  said  coupons  or  pay  out  of  the  State 
Treasury  said  moneys,  and  the  defendant  company  to  negotiate 
said  coupons  or  to  receive  said  moneys,  the  said  people  must 
suiFer  great,  serious,  and  irreparable  injury  and  loss  thereby. 

Wherefore,  inasmuch  as  the  said  people  have  no  speedy, 
adequate,  nor  complete  remedy  by  the  course  of  the  common 
law  for  the  injuries  committed  and  threatened  to  be  committed 
by  the  said  defendants  and  others  hereinbefore  set  forth,  they 
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pray  this  Court  by  the  final  judgment  thereof,  and  in  the  mean- 
time until  the  rendition  of  such  final  judgment,  that  said  R. 
Pacheco,  Treasurer  of  said  State  of  California,  and  the  said 
Central  Pacific  Railroad  Company  of  California,  their  and  each 
of  their  coimsel,  solicitors,  agents,  attorneys,  and  employes, 
may  be  restrained  by  the  order  and  writ  of  injunction  of  this 
Court  from  doing  any  act  or  acts  under  the  said  provisions  of 
said  pretended  statute,  and  especially  that  said  defendant  com- 
pany be  rest^'aincd  from  executing  and  issuing  the  said  fifteen 
hundred  bonds  with  the  coupons  attached  in  the  form  above 
recitCv'  and  if  already  executed,  that  the  same  may  be  can- 
celled, and  the  defendant  company  restrained  from  proceeding 
any  further  in  the  issuance  or  negotiation  thereof,)  and  that 
said  defendant  Pacheco  be  restrained  from  signing  said  coupons 
(and  if  any  or  all  are  already  signed,  that  the  same  may  be 
cancelled  and  he  be  restrained  from  delivering  them  to  said 
company  or  to  any  other,)  and  especially  that  said  Pacheco  be 
perpetually  restrained  and  enjoined  from  paying  out  any  of 
the  moneys  of  the  State  Treasury  under  his  control,  in  liqui- 
dation of  said  coupons  to  said  company  or  to  any  other,  under 
the  provisions  of  said  pretended  Act  of  the  Legislature,  and 
that  said  company  be  'orever  restrained  and  enjoined  from 
collecting  or  receiving  any  of  said  iioneys  on  said  coupons 
or  otherwise — and  be  forever  restrdined  from  enforcing  or 
attempting  ta  enforce  the  payment  of  said  coupons,  or  any  of 
them,  or  any  part  thereof,  from  the  State  Treasury,  or  any 
moneys  therein  —  and  that  such  other  orders  and  decrees,  inter- 
locutory and  final,  may  be  made  herein,  as  to  equity  may  pertain, 
and  that  such  other  relief  as  is  proper  may  be  granted. 

John  G.  McCullough, 

Attorney-General. 

Ike  said  defendants,  the  Central  Pacific  Railroad  Company 
of  California,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  California,  for  answer  to  the  complaint  filed  in 
said  action^  deny  that  the  said  statute  described  and  referred 
to  in  said  complaint  is  unconstitutional  or  void,  but  on  the 
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contrary  they  aver  that  the  same  is  a  valid  statnto,  and  does 
not  violate  any  provision  of  the  Constitution  of  the  State  of 
California,  or  of  the  United  States,  and  the  said  statute  fully 
authorizes  the  execution  and  issue  of  the  said  bonds  and  cou- 
pons described  in  said  complaint,  and  also  authorizes  and 
requires  the  payment  of  said  coupons  by  the  Treasurer  of  said 
State  of  California,  out  of  the  moneys  in  the  State  Treasury,  and 
'n  his  hands  as  such  State  Treasurer;  that  it  was  not  nccosji^ary, 
or  does  the  Constitution  of  the  State  of  California  require, 
that  said  statute  should  be  submitted  to  the  people  of  said 
State  at  any  election  held  in  said  State ;  and  they  further  aver 
that  said  statute  was  passed  in  a  time  of  war,  to  repel  inva- 
sion, and  suppress  insurrection,  as  set  forth  in  said  Act  and 
the  preamble  thereof;  that  at  that  time,  and  ever  since,  the 
United  States  were  and  have  been  engaged  in  a  war  with  cer- 
tain persons  who  have  rebelled  against  the  authority  of  the 
Government  of  the  United  States,  of  which  the  State  of  Cali- 
fornia forms  a  part,  and  the  National  Government  was  at  said 
time  and  ever  since  has  been  engaged  in  suppressing  a  gigan- 
tic insurrection  of  a  portion  of  the  people  of  the  United  States 
against  its  authority,  and  the  said  Act  was  passed  by  the  State 
of  California  "  to  repel  iwvasion,  suppress  insurrection,  and 
defend  the  State  against  its  enemies,"  and  the  Legislature  of 
said  State  had  full  power  and  authority  to  enact  said  law,  and 
it  is  the  duty  of  the  officers  of  said  State  to  enforce  the  same, 
and  give  full  effect  to  all  its  provisions. 

The  said  defendants  further  say,  that  they  have  fully  and 
faithfully  complied,  in  all  respects,  with  the  provisions,  require- 
ments, and  conditions  of  the  said  Act,  on  their  part  therein 
provided  to  be  performed;  that  within  ninety  days  after  the 
passage  of  said  Act,  to  wit:  on  the  4th  day  of  May,  1864,  the 
said  defendants  duly  filed  in  the  office  of  the  Secretary''  of  State. 
a  contract  and  agreement,  duly  signed  by  the  President  and 
Secretary  of  said  company,  and  sealed  with  iHie  corporate  seal 
thereof,  therein  and  thereby  agreeing  to  faithfully  do  and  per- 
form, nd  fully  comply,  on  the  part  of  said  company,  with  all 
the  terms  and  conditions  set  forth  in  said  Act,  and  the  fourth 
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section  thereof,  and  therein  also  releasing  all  claim  to  the  war- 
rants provided  to  be  issued  by  the  Act  entitled  an  Act  to  aid 
the  construction  of  the  Central  Pacific  Railroad  in  the  State 
of  California,  and  other  matters  relating  thereto,  approved 
April  25,  1863,  and  also  agreeing  therein  that  said  company- 
should,  within  ninety  days  after  the  receipt  of  a  patent  there- 
for from  the  United  States,  execute,  acknowledge,  and  deliver 
to  the  State  of  California,  a  deed  in  fee  simple  for  the  convey- 
ance of  the  south  half  of  section  nineteen,  in  Township  Eleven 
north,  of  Range  Seven  east.  Mount  Diablo  meridian,  situated  in 
Placer  County,  on  said  railroad,  and  about  twenty-tw^o  miles 
from  Sacramento,  with  all  the  granite  and  granite  quarries 
thereon,  excepting  and  reserving  therefrom,  however,  a  tract 
or  strip  of  land  four  hundred  feet  wide,  and  running  across 
said  half  section,  each  one  half  thereof  lying  on  each  side  of 
the  line  running  along  the  centre  of  the  main  railroad  track 
of  said  company,  and  the  said  company  has  never  received  a 
patent  for  said  tract  of  land. 

And  the  said  Central  Pacific  Railroad  Company  of  Califor- 
nia further  aver,  that  the  passage  of  said  Act  by  the  Legisla- 
ture of  said  State,  and  the  acceptance  of  the  terms,  conditions, 
and  provisions  thereof  by  these  defendants,  by  filing  said  con- 
tract and  agreement. in  the  office  of  the  Secretary  of  State, 
as  provided  by  said  Act,  constituted  and  made  a  valid,  legal, 
and  binding  contract  between  the  State  of  California  and  these 
defendants,  and  the  payment  of  said  interest  coupons  of  the 
said  fifteen  hundred  bonds,  described  in  said  complaint,  by  the 
State  Treasurer,  out  of  moneys  in  the  State  Treasury,  is  and 
will  be  but  the  payment  and  discharge  of  a  just,  valid,  and 
binding  liability  of  the  State  of  California,  arising  under  a 
valid,  subsisting  obligation  and  contract,  on  the  part  of  said 
State,  as  a  just,  proper,  and  agreed  compensation  for  the  ser- 
vices and  transportation  of  property  done  and  performed,  and 
agreed  to  be  hereafter  done  and  performed,  by  these  defend- 
ants, for  the  use  and  benefit  of  said  State  of  California. 

Wherefore,  these  defendants  have  good  right  to  demand  and 
receive  the  payment  of  said  interest  coupons  on  the  said  fifteen 
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hundred  bonds  described  in  said  complaint,  from  time  to  time, 
as  the  same  shall  fall  due,  to  be  paid  by  the  said  Pacheco  as 
such  State  Treasurer,  and  his  successors  in  said  office,  out  of 
moneys  in  the  State  Treasury,  and  the  said  State  Treasurer, 
and  his  successors  in  said  office,  has  full  power  and  authority, 
and  it  is  his  and  their  duty  to  pay  the  same,  as  they  shall  from 
time  to  time  become  due,  under  and  in  accordance  with  the 
provisions  of  the  said  statute. 

Wherefore,  these  defendants  pray  judgment  that  the  said 
defendant,  R.  Pacheco,  as  such  State  Treasurer,  and  his  suc- 
cessors in  said  office,  be  ordered  and  directed  to  pay  to  the 
holders  thereof,  the  said  forty  interest  coupons  attached  to 
each  of  the  said  fifteen  hundred  bonds  described  in  said  com- 
plaint, as  the  same  shall  respectively  fall  due,  out  of  moneys 
in  the  State  Treasury,  as  provided  in  the  said  statute  described 
and  referred  to  in  said  complaint,  and  for  their  costs  herein 
expended,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 

E.  B.  Crocker, 
Attorney  for  Central  Pacific  E.  R.  Co.  of  Cal. 

The  said  defendant,  Pacheco,  for  answer  to  the  complaint 
filed  in  said  action,  denies  generally  and  specifically  each  and 
all  the  allegations  in  said  complaint,  except  that  he  admits 
that  he  is  State  Treasurer,  and  that,  as  he  is  informed  and 
believes,  the  said  Act  of  the  State  of  California  described  and 
referred  to  in  said  complaint,  is  a  valid  and  binding  statute, 
and  the  same  authorizes  and  requires  this  defendant,  as  such 
State  Treasurer,  to  pay  the  said  coupons  attached  to  said  bonds 
described  in  said  complaint. 

Y^erefore,  he  prays  for  judgment,  etc. 

E.  B.  Crocker, 

Attorney  for  Pacheco. 
• 

October  Term,  A.  D.  1864.  Judgment,  November  25th, 
1864. 

This  cause,  having  been  duly  submitted  to  the  Court  for  trials 
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upon  the  pleadings  and  stipulation  filed,  the  Court  now  finds 
for  said  defendants,  and  that  said  Central  Pacific  Railroad  Com- 
pany is  entitled  to  a  judgment  as  prayed  for  in  their  answer. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  injunc- 
tion against  said  defendants  prayed  for  in  the  complaint  filed 
in  said  action  be  and  the  same  is  hereby  denied. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
said  Romualdo  Pacheco,  State  Treasurer  of  the  State  of  Cali- 
fornia, and  his  successors  in  said  office,  be,  and  they  are  hereby 
ordered  and  directed  to  pay  to  the  holders  thereof,  the  said  forty 
interest  coupons  attached  to  each  of  the  said  fifteen  hundred 
bonds  described  in  said  complaint,  and  numbering  from  one 
to  fifteen  hundred,  inclusive,  said  interest  coupons  being  for 
thirty-five  dollars  each,  payable  in  United  States  gold  coin, 
the  same  to  be  paid  from  time  to  time  as  the  said  interest 
coupons  shall  respectively  fall  due,  out  of  the  State  Treasury, 
and  the  moneys  and  funds  therein,  in  accordance  with  the  pro- 
visions of  the  Act  entitled  "An  Act  to  aid  the  construction  of 
the  Central  Pacific  Railroad,  and  to  secure  the  use  of  the  same 
to  this  State  for  military  and  other  purposes,  and  other  matters 
relating  thereto,"  approved  April  4,  1864:. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  above 
named  plaintiffs  and  defendants,  that  this  case  shall  be  heard 
and  determined  in  the  Supreme  Court  upon  the  pleadings,  the 
judgment  and  this  stipulation,  and  it  is  further  agreed  and 
admitted,  that  the  facts  stated  in  said  complaint  and  not  denied 
in  the  answer  of  the  Central  Pacific  Railroad  Company  of  Cal- 
ifornia, are  true ;  and  further,  it  is  admitted  that  the  averment 
of  facts  in  said  answer  of  the  said  company  are  also  true,  ex- 
cept that  it  is  not  admitted  as  a  matter  of  fact,  that,  at  the 
time  of  the  passage  of  the  Act  of  April  4,  18G4,  mentioned 
in  said  pleadings,  or  since,  the  said  State  (though  it  is  that  the 
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General  Government)  was  engaged  in  any  war,  or  repelling  any 
invasion,  or  suppressing  any  insurrection. 

(Signed,)  J.  G.  MoCullough, 

Att'y-Gen'l  and  for  PlaintiflFs  and  Appel'ts. 
(Signed,)  E.  B.  CfiocKER, 

Attorney  for  Defendants  and  Respondents. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

/.  (?.  McCullough,  Attorney-General,  for  Appellant. 

The  Act  in  question  violates  Article  VIII  of  the  State  Con- 
stitution. The  Legislature  have  attempted  to  create  an  uncon- 
stitutional debt. 

It  is  admitted  that  the  Act  was  never  submitted,  nor  is  there 
any  provision  in  the  Act  itself  for  its  submission,  to  a  vote  of 
the  people.  It  is  admitted  that  the  debt  of  the  State,  upon 
April  4th,  1864,  and  ever  since,  has  and  does  greatly  exceed 
three  hundred  thousand  dollars. 

We  maintain,  first,  that  the  law  attempts  to  create  a  debt; 
and,  second,  that  it  does  not  come  within  the  exception  of  the 
Article.  And  preliminariN  we  remark  that  the  doctrine  that 
this  Article  is  morely  directory'  or  advisory,  and  addressed 
solely  to  ihj  legislative  conseiince,  and  not  mandatory  upon 
the  Legislature,  has  long  since  been  abandoned.  {People  v. 
Johnson,  6  Cal.  504;  Nougiies  v.  Douglass,  7  Cal.  68,  76.) 

First  —  The  Act  assumes  to  authorize  the  creation  of  a  State 
debt  or  liability. 

The  Ylllth  Article  of  the  Constitution  is  plain,  and  clear  to 
the  obscurest  understanding.  TL3  terms  are  general  and  com- 
prehensive. The  Le«;islature  is  forbidden  to  create  "  any 
debt."  A  debt  may  b?  contingent  or  absolute,  created  by 
statute  expressly  or  by  contract,. by  appropriation  when  there 
is  no  money  to  meet  it,  (at  least  within  the  current  fiscal  year,) 
by  drawing  against  a  fund  when  none  such  exists,  and  in 
various  other  ways.  But  lest  a  narrow  construction  should 
be  placed  upon  the  word  "debt,"  and  an  attempt  made  to 
except  from  its  meaning  some  kind  of  a  State  obligation,  the 
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Legislature  is  forbidden  to  create  "any  liability,"  direct  or 
indirect,  present  or  future,  express  or  implied.  And  that  there 
might  be  no  possible  evasion,  the  Legislature  is  forbidden  to 
create  any  debt  or  debts,  liability  or  liabilities,  "  in  any  man- 
ner/^ 

But  it  is  said  that  this  Article  was  not  intended  to  include 
the  necessary  and  ordinary  expenses  of  the  Government.  Such 
a  construction  is  negatived  by  the  debates  in  the  Constitutional 
Convention,  by  the  very  words  of  the  Article,  by  the  exception 
in  oases  of  war,  and  by  the  sixteenth  section  of  Article  XII. 
The  debates  in  the  Convention  show  (and  surely  the  framers 
should  know  what  they  meant)  that  the  Article  was  intended 
to  cover  governmental  expenses.  It  was  the  very  subject  dis- 
cussed, some  contending  for  one  hundred  thousand  dollars, 
some  for  five  hundred  thousand  dollars,  and  finally  the  Con- 
vention settled  on  three  hundred  thousand  dollars  as  the  full 
limit  the  Legislature  was  permitted  to  go  in  the  creation  of  a 
State  debt,  unless  the  same  was  submitted  to  a  vote  of  the 
people.  The  three  hui^dred  thousand  dollars  was  intended  as 
a  margin,  after  the  State  Government  was  fairly  put  in  opera- 
tion under  the  sixteenth  section  of  Article  XII,  to  meet  any 
deficit  occasioned  by  the  miscalculations  of  subsequent  Legis- 
latures in  fraTning  their  tax  and  appropriation  bills,  in  the 
failure  of  the  usual  sources  of  revenue,  etc.  (Debates  in  the 
Convention,  p.  165;  People  v.  Johnson,  6  Cal.  501;  State  v. 
Medbery,  7  Ohio,  532.)  Nor  do  the  words  of  the  Article  war- 
rant any  such  exception;  and  nothing  but  a  forced  and  strained 
reading  can  draw  such  a  construction  from  the  terms. 

But  the  exception  in  cases  of  war,  invasion,  and  insurrec- 
tion, shows  also  that  the  framers  thought  that  unless  the  ex- 
ception was  made  the  words  would  include  such  expenses ;  and 
if  one  exception  be  expressly  made,  why  not  make  others,  if 
such  were  intended  ?  "  If  the  general  limit  would  not  include 
these  ordinary  expenses  of  the  State,  why  should  the  same  gen- 
eral rule  include  the  more  pressing  demand  in  time  of  war  ?  " 
{Nougues  v.  Douglass,  7  Cal.  67.) 

And  again.  Article  XII,  section  16,  answers  this  objection. 
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The  Convention,  acknowledging  the  force  of  such  an  objec- 
tion when  applied  to  the  first  Legislature,  which  was  to  put 
the  Government  in  operation,  which  would  be  without  any 
means  in  the  Treasury  to  defray  the  expenses,  and  before  any 
revenue  could  be  collected,  which  must  therefore  borrow  to 
obtain  the  means;  and,  judging  that  the  power  to  borrow 
only  three  hundred  thousand  dollars  might  not  be  ample 
enough  to  meet  all  the  governmental  expenses,  expressly  pro- 
vided that  the  limitation  contained  in  the  Vlllth  Article 
should  not  extend  to  that  Legislature,  but  it  was  authorized 
to  "negotiate  for  such  amount  as  might  be  necessary  to  pay 
the  expenses  of  the  State  Government." 

We  urge,  then,  that  this  Article  is  not  simply  a  limitation 
upon  the  power  to  borrow  money,  but  that  it  includes  liabili- 
ties of  every  nature  which  may  be  "  in  any  manner  "  created 
by  the  Legislature ;  and  that  the  powers  of  taxation  and  appro- 
priation are  incident  to  the  power  of  creating  a  debt  or  lia- 
bility. 

But  grant  that  this  construction  is  too  broad,  (for  it  is  not 
necessary  in  its  full  scope  to  sustain  our  case,)  we  particularly 
present  another  view.  The  Constitution  establishes  a  State 
Government;  machinery  is  provided  for  its  organization;  its 
powers  are  divided  into  three  separate  departments;  these 
departments  are  to  be  filled  with  officers  to  exercise  the  powers 
and  functions  appertaining  to  them;  salaries  are  provided  to 
be  paid  to  them;  executive,  judicial,  and  legislative  officers 
are  to  receive  compensation;  (Art.  V,  Sec.  21;  Art.  VI,  Sec. 
15;  Art.  XII,  Sec  15,  of  the  Const.;)  other  strictly  govern- 
mental expenses  are  provided  to  be  incurred. 

The  Vlllth  Article  prohibits  the  Legislature  from  creating 
any  debt  or  liability.  But  the  foregoing  liabilities  are  created 
by  the  Constitution,  not  by  the  Legislature.  They  are  created 
by  the  very  instrument  that  creates  the  Vlllth  Article  itself. 

These  provisions  must  stand  and  be  construed  together. 
Each  must  have  its  eflFect.  The  Convention  that  framed,  the 
people  who  adopted  the  Vlllth  Article,  framed  and  adopted 
the  Vth,  Vlth,  and  Xllth  Articles.     The  "  debt  or  liability  " 
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inhibited  by  that  Convention  and  the  people,  to  be  created 
against  the  State  by  only  one  of  the  departments  of  the  pro- 
posed government  was  created  by  the  Convention  and  the  peo- 
ple themselves,  at  the  same  time,  and  by  the  same  act,  for  the 
purpose  of  the  successful  organization  and  subsequent  opera- 
tion of  oil  the  departments  of  that  proposed  Goverament. 
In  other  words,  the  debts  or  liabilities  inhibited  in  the  Vlllth 
Article  must  have  their  sources  not  within,  but  outside  of  and 
beyond,  the  Constitution.  With  the  former  that  Article  has  ' 
nothing  to  do.  To  use  the  words  in  a  peculiar  sense,  it  for- 
bids the  creation  of  legislative,  but  not  constitutional  debts. 

But,  though  it  be  true  that  the  Constitution  creates  liabili- 
ties of  a  character  above  enumerated,  it  nowhere  provides  that 
the  State  shall  go  into  a  system  of  internal  improvements,  or 
launch  out  into  any  scheme  of  financial  speculation.  {State  v. 
Medhery,  7  Ohio,  536.) 

And  if  it  be  said,  as  it  was  in  The  State  of  California  v. 
McCauley,  15  Cal.  455,  that  any  or  all  of  the  considerations 
mentioned  in  section  four  of  the  Act  in  question,  viz:  the 
transportation  of  convicts  to  the  State  Prison,  of  lunatics  to 
the  Insane  Asylum,  the  conveyance  of  public  messengers,  of 
articles  to  the  fairs  of  the  State  Agricultural  Society,  of  ma- 
terials for  the  construction  of  the  State  Capitol  Building,  of 
troops  and  munitions  of  war  belonging  to  the  State,  etc.,  etc., 
are  to  be  as  much  provided  for,  and  it  is  as  much  the  duty  of 
the  State  to  see  to  that  provision  as  it  is  to  provide  for  the 
salaries  of  her  officers;  and  that  the  obligation  of  the  State 
to  pay  the  expenses  of  such  conveyance  and  transportation 
exists  with  equal  force  and  to  the  same  extent,  without  as  with 
the  Act  and  so<5alled  contract  thereunder  —  it  is  answered: 
That  a  subsisting  contract  entered  into  by  the  State  to  pay  for 
such  conveyance  and  transportation,  creating  a  present  liabil- 
ity to  pay  specific  sums  of  money  semi-annually  for  the  next 
twenty  years,  and  a  mere  abstract  constitutional  obligation  to 
perform  said  acts,  and  to  pay  the  expenses  of  such  convey- 
ance and  transportation,  are  obviously  two  different  things; 
the  one  creates  a  direct  liability  for  a  specific  sum  of  money 
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to  individuals;  the  other  is  a  simple  enunciation  of  one  of  the 
duties  of  a  Legislature;  the  one  creates  a  debt,  the  other  is 
merely  the  announcement  of  a  moral  obligation  addressed  to 
the  legislative  conscience.    (State  v.  Medhery,  7  Ohio,  537.) 

It  is  argued  that  the  Act  is  a  contract  between  the  State 
and  the  company,  by  which  the  former,  in  consideration  of 
certain  things  performed  and  to  be  performed  by  the  latter, 
agrees  to  pay  the  interest  on  these  bonds  for  the  next  twenty 
years. 

Because  the  Act  may  have  the  effect  of  a  contract,  does  it 
any  the  less  assume  to  create  a  debt?  If  A.  contracts  with 
B.  to  perform  certain  services,  does  or  may  not  that  contract 
create  a  debt  against  A.  ?  The  Legislature,  not  being  prohib- 
ited, has  the  power  to  make  contracts,  and  we  wiU  assume 
contracts  of  this  character,  but  it  must  make  them  in  compli- 
ance with  and  in  subordination  to  the  provisions  of  the  Consti- 
tution. The  power  to  contract  is  an  incident  to,  if  not  in- 
herent in,  the  power  to  create  a  debt  or  liability.  Can  there  be 
any  creation  of  a  debt  except  by  words  of  contract?  If  the 
power  to  do  the  former  is  limited,  must  not  the  power  to  do 
the  latter  necessarily  be?  And  if  a  contract  be  entered  into 
by  which  an  individual  advances  money  or  services,  or  prom- 
ises to  advance  either  to  the  State,  and  the  latter  in  return 
promises  to  advance  money  in  satisfaction,  is  the  consideration 
of  the  State  any  the  less  an  inhibited  liability  under  the  Vlllth 
Article  because  of  the  different  nature  of  the  consideration 
advanced  by  the  individual?  There  is  no  magic  in  the  w^ord 
*' contract'^  The  State  being  free  from  debt,  the  Legislature 
may,  by  contract,  borrow  from  an  individual  three  hundred 
thousand  dollars,  or  contract  to  pay  to  him  three  hundred  thou- 
sand dollars  for  certain  services;  but  it  cannot,  therefore, 
borrow  four  hundred  thousand  dollars,  or  contract  to  pay  four 
hundred  thousand  dollars  for  those  services.  Then,  though 
the  Act  in  question  is  in  the  form  of  a  contract,  and  though 
the  company  thus  far  have  complied  with  the  conditions  on 
their  part,  does  it  not  assume  to  create  an  unconstitutional 
liability? 
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Now  the  words  "debt  or  liability,"  as  used  in  the  Vlllth 
Article,  are  general.  A  debt,  as  said  before,  may  be  absolute 
or  contingent,  express  or  implied,  statutory  or  conventional, 
funded  or  unfunded.  A  debt  exists  where  the  State  agrees  to 
pay  money  in  return  for  services  or  for  money  borrowed.  It 
may  exist  though  the  principal  is  never  to  be  paid,  (3  Selden, 
20;  1  Peters  XJ.  S.  216.)  In  a  popular  sense  it  includes  all 
that  is  due  to  a  party  under  any  form  of  obligation  or  prom- 
ise; (3  Metcalf,  626;  2  Blackstone's  Commentaries,  464; 
JacoVs  Law  Dictionary,  "Debt;"  20  Oal.  324;)  any  kind  of 
a  just  demand;  (4  Sergeant  &  Eawle,  506;)  it  may  exist 
though  there  be  no  personal  but  only  property  liability; 
{People  ex  rel.  Mulford  v.  Mayhew,  26  CaL  665;)  it  may  exist 
against  the  State,  though  it  cannot  be  sued;  (3  Selden,  93, 
128;)  in  the  meaning  of  this  Article  it  is  said  to  exist  when  a 
sum  of  money  is  due  from  the  State  by  contract,  express  or 
implied.  (20  Cal.  350.)  Either  of  these  definitions  would 
embrace  the  liability  created  by  the  Act  under  consideration. 
The  conditions  fulfilled,  the  State  agrees  to  pay  absolutely 
fifty-two  thousand  five  hundred  dollars  on  January  and  July 
first  of  each  year.  And  on  the  theory  of  the  defendants,  though 
the  company  should  fail  to  perform  its  part  of  the  contract 
hereafter,  still  this  siun  is  due  at  stated  times  to  the  coupon 
holders,  and  the  State  must  sue  the  company  to  recover  back. 
There  is,  then,  not  only  a  contract  to  pay  money  for  necessary 
expenses  at  a  future  day,  on  certain  conditions,  for  services  to 
be  rendered  or  materials  furnished,  but  there  is  an  absolute 
agreement  to  pay  money  in  any  event,  with  an  immediate  and 
a  fixed  liability  on  the  part  of  the  State  to  pay  it;  and  it  is 
clearly,  within  even  the  argument  of  McCauley's  counsel,  in 
15  Cal.  445,  an  inhibited  liability.  The  sum  is  certain,  the 
time  is  definite,  the  money  is  payable  at  all  events.  If  thfj 
State  was  suable  she  would  be  liable  to  an  action.  In  the 
words  of  section  two,  these  "coupons  for  interest  on  said  fif- 
teen hundred  bonds  hereinbefore  described  shall  be  paid  as 
they  may  fall  due,  from  time  to  time,  for  said  period  of  twenty 
years."     Unlike  warrants,  which  are  merely  a  part  of  the 
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machinery  adopted  by  the  Gk>venmient  in  the  settlement  of  its 
accounts,  and  upon  which  no  action  can  be  maintained,  (Peo- 
ple V.  Gray,  23  Cal.  125,)  these  coupons  are  evidences  of  indebt- 
edness, binding  obligations,  negotiable  instruments,  floating 
from  hand  to  hand,  separated  from  the  bond,  and  upon  which 
the  bearer  may  sua  (American  Law  Register  for  Aug.  1863, 
595;  Jackson  v.  Y.  &  (7.  B.  iJ.  Co.,  Note;  County  of  Beaver 
V.  Armstrong,  44  Penn.  63.)  They  are  just  as  much  liabilities 
against  the  State  as  are  the  bonds  against  the  company.  Wax- 
rants  are  payable  out  of  "  moneys  not  otherwise  appropriated," 
and  there  is  no  obligation  on  the  State  to  pay  until  there  is 
money  in  the  Treasury.  In  the  State  Prison  case,  "  the  appro- 
priations were  to  take  effect  and  the  services  to  be  rendered  in 
future."  "  The  State  only  became  indebted  as  the  services  were 
each  month  performed,"  says  Mr.  Justice  Field.  But  here  the 
State  is  indebted,  upon  the  issuance  of  these  coupons,  two  mill- 
ion one  hundred  thousand  dollars,  and  she  promises  to  pay  it 
in  instalments,  whether  the  eight  cent  tax  yields  enough  or  not, 
and  service  or  no  service  on  the  company's  part,  say  the  respond- 
ents. The  State  is  just  as  much  indebted  as  would  be  an  in- 
dividual who  had  issued  his  promissory  notes  for  that  amount 
payable  every  six  months  for  the  next  twenty  years. 

And  t  /en  granting  that  the  services  rendered  by  section  four 
are  as  much  a  part  of  the  State's  duty  as  to  support  her  convicts, 
(which  they  are  not,)  the  Legislature  has  no  right  to  support 
convicts  or  pay  Judges  of  the  State  by  the  issuance  of  bonds  in 
this  way. 

Assume  that  the  next  Legislature  should,  in  this  same  way, 
contract  for  building  a  Capito\  State  Prison,  etc,  etc.,  and 
issue  State  obligations  like  these  coupons  to  the  amount  of 
other  millions  of  dollars.  We  are  told  it  is  not  a  State  debt, 
because  a  tax  is  levied  and  an  appropriation  made  —  and  tax  of 
eight  cents  on  the  one  hundred  dollars  for  one  purpose,  five 
for  another,  ten  for  another,  and  so  on.  And  respondents  say 
these  are  vrrepealable.  If  the  Legislature  can  do  this  for  twenty 
years,  it  can  do  it  for  all  time;  thus  one  Legislature  may  farm 
out  the  whole  public  revenue  to  these  different  purposes,  and 
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bind  the  people  forever.  For  if  a  contract  is  thus  created,  a 
subsequent  Legislature  cannot  repeal  the  law  to  affect  the  con- 
tract, nor  can  the  people  in  Convention  abolish  their  Consti- 
tution to  affect  it,  aa  it  is  prohibited  by  the  Constitution  of  the 
United  States.  (21  K  Y.  9;  22  N.  T.  9.)  And  yet  we  are 
told  that  a  State  debt  is  not  created.  Did  not  the  national  debt 
of  England  commence,  and  has  it  not  grown  in  this  very  way ; 
farming  out  first  one  and  then  another  source  of  the  public 
revenue  ?  {Newell  v.  People,  8  Selden,  102, 115,  124 ;  13  Barb. 
S.  C.  63,  188.) 

The  Act  does  not  come  within  the  exception  of  the  Article 
which  reads  "  except  in  case  of  war  to  repel  invasion  or  sup- 
press insurrection." 

It  is  claimed  that  under  this  Article  the  Legislature  is  the 
exclusive  judge  when  the  contingency  of  war  has  arisen,  and 
that  by  this  law  they  have  passed  their  judgment 

Is  the  Legislature  the  exclusive  judge  ?  May  it  enact  war  in 
time  of  profound  peace?  The  actual  existence  of  public  war, 
and  also  of  civil  war,  though  never  publicly  proclaimed  eo 
nomine,  is  a  fact  in  our  domestic  history  which  this  Court  is 
bound  to  notice  and  to  know.  The  Court  does  know  judicially 
that  the  National  Government  is  engaged  in  a  civil  war  to  su- 
press  a  giga^^tic  insurrection  against  its  authority.  (2  Black, 
S.  C,  U.  S.,  667,  Prize  Cases.) 

And  does  this  Court  not  know  judicially  that  upon  April 
4th  last,  or  since,  no  war  has  existed  in  this  State,  no  invasion 
to  repel,  no  insurrection  to  suppress?  Is  it  in  the  power  of 
the  Legislature  to  assume  a  state  of  war  when>  confessedly, 
none  exists  ?  This  Article  applies  to  a  case  of  war  wherein  the 
State  is  engaged  —  to  repel  an  invasion  against  its  authority,  to 
suppress  an  insurrection  within  its  borders;  not  to  repel  the 
invasion  of  an  enemy  into  Virginia,  not  to  suppress  an  insur- 
rection in  South  Carolina. 

But  granting  that  the  Legislature  is  the  sole  and  exclusive 
judge  of  the  existence  of  the  exigency;  {Martin  v.  Mott,  12 
Wheaton,  29;  Luther  y.  Borden,  7  Howard,  44;)  that  it  may 
incur  an  unlimited  debt  in  case  of  existing  war,  and  provide 
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for  a  probable  or  even  a  possible  contingency  of  war  at  any 
time  in  future,  the  debt  must  be  incurred  to  meet  a  case  of  war, 
and  of  war  only.  How  is  it  with  this  Act?  The  debt  is  in- 
curred for  peace  as  weU  as  for  war  purposes. 

The  preamble  is  no  part  of  this  statute.  Where  the  words 
are  clear,  the  preamble,  like  the  title,  is  resorted  to  for  uo 
purpose.  It  is  only  to  be  looked  at  when  the  words  are  ambig- 
uous. It  cannot  confer  any  powers  per  se.  It  can  neither 
enlarge  nor  restrict  the  body  of  the  Act  {Edwards  v.  Pope, 
3  Scammon,  470 ;  Dwarris  on  Statutes,  *665 ;  Sedg.  Con.  and 
Stat.  Law,  66,  etc.;  1  Story  on  Oon.,  Sees.  459,  462.) 

The  history  of  this  provision  and  of  Article  Vlllth  is  well 
known.  They  have  been  incorporated  in  most  of  the  new, 
and  the  amendments  to  the  old  Constitutions  of  many  of  oiv 
sister  States.  They  were  intended  to  check  that  wild  spirit 
of  speculation  that  was  bringing  financial  ruin  on  the  country. 
They  were,  in  part,  intended  to  prevent  our  State  from  launch- 
ing out  into  a  system  of  internal  improvements  that  had  almost 
engulphed  many  of  the  older  States  in  pecimiary  embarrass- 
ments. Towns,  cities,  counties,  and  States,  had  felt  the  bane- 
ful effects  of  the  universal  rage  for  speculation.  Everywhere 
in  the  Eastern  States,  examples  of  bankruptcy  and  repudia- 
tion could  be  seen;  the  legitimate  result  of  loaning  the  public 
credit  and  contracting  public  debts  to  commence  and  oarry  on 
the  construction  of  canals  and  railroads.  States  that  had  at- 
tempted to  carry  on  these  works  in  their  own  name,  were  forced 
to  suspend,  injuriously  affecting  State  credit,  depreciating  all 
kinds  of  property,  and  bringing  general  stagnation  in  all  de- 
partments of  business.  OtI  er  States  sold  out  their  public  works, 
as  a  choice  of  evils,  at  an  enormous  sacrifice. 

The  State  is  prohibited  from  giving  or  loaning  her  credit,  or 
directly  or  indirectly  from  becoming  a  stockholder  in  any  cor- 
poration. Does  she  do  either  by  the  Act  under  consideration  ? 
We  find  little  authority  upon  this  question.  A  similar  clause 
to  that  in  our  Constitution  is  incorporated  in  the  Constitutions 
of  Maine,  New  York,  Pennsylvania,  Maryland,  Kentucky, 
Ohio,  Indiana,  Louisiana,  Michigan,  Iowa,  Wisconsin,  Minne- 
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fiota,  and  West  Virginia,  but  we  find  no  direct  decision  in  the 
Courts  of  those  States  upon  the  construction  of  this  provision. 
It  has  been,  doubtless,  thought  by  their  respective  Legislatures 
that  the  terms  of  the  section  were  so  broad  as  to  defy  legisla- 
tive ev^ion,  an4  the  clause  has  been  accepted  and  acted  upon  in 
its  natural  and  comprehensive  signification. 

But  it  is  argued  that  this  Act  is  a  contract,  and  that  the  State 
is  but  doing  by  this  contract  what  she  is  constitutionally  bound 
to  do,  viz :  providing  for  transporting  her  convicts. 

Again  we  answer,  that  if  this  section  is  violated  in  the  crea- 
tion of  a  contract,  the  Act  is  none  the  less  unconstitutional, 
and  the  State  must  enter  into  contracts  in  such  a  manner  as 
not  to  loan  or  give  her  credit.  And  if  it  be  a  constitutional 
duty  and  a  part  of  the  legitimate  fimctions  of  the  Government 
to  provide  for  carrying  her  lunatics,  etc.,  that  duty  and  func- 
tion must  be  performed  also  in  such  a  way  as  not  to  use  the 
State  credit.  And  again  we  urge,  that  there  is  a  great  differ- 
ence between  a  mere  abstract  constitutional  obligation  ad- 
dressed to  the  Legislature  and  an  absolute  and  specific  loan  or 
gift  of  the  State  credit. 

And  so,  too,  it  is  said  no  credit  is  loaned,  that  appropriations 
are  made  to  pay  for  services  as  rendered ;  and  we  again  answer, 
ordinary  appropriations  are  met  by  warrants  payable  only  as 
money  may  come  into  the  Treasury;  but  under  this  Act  cou- 
pons are  issued  payable  at  all  events  at  specified  times  —  the 
one  represents  cash,  the  other  credit. 

Credit  is  defined  to  be  "the  selling  of  goods,  'or  services,' 
or  the  transfer  of  property,  in  exchange  for  a  written  or  implied 
promise  of  payment  at  a  future  time  " — Worcester;  to  be  "  faith 
reposed,  conferred,  or  bestowed;  trust,  confidence  in,  reliance 
on  the  honor  or  fidelity ;  reputed  integrity  or  fidelity  " —  1  Rich- 
ardson's Die. ;  "  the  debt  due  in  consequence  of  a  contract,  is 
also  called  a  credit"  —  Bouvier's  Law  Die.  (See^  also  Mill's 
"Principles  of  Political  Economy,"  Vol.  2,  Ch.  11;  Colwell's 
"  Ways  and  Means  of  Payment,"  2d  Ed.  Ch.  7.) 

Now  it  is  the  confidence,  the  trust  reposed  in  the  State's 
fidelity  and  ability  to  pay  these  coupons  every  six  months  dur- 
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ing  the  next  twenty  years,  that  makes  them  salable.  It  ia 
the  credit  of  the  State  which  this  feompahy  is  authorized  to 
make  use  of  to  render  its  dbligations  more  valuable.  The 
credit  of  the  State  is  represented  by  these  coupons  just  as 
though  she  were  to  issue  her  bonds  an  J  put  them  upon  the 
market  to  pay  the  debts  of  this  company.  The  State  is  bound 
to  redeem  these  coupons,  to  pay  this  interest,  as  the  same  falls 
due. 

Suppose  this  company,  at  any  time  in  the  future,  fails  in 
the  performance  of  the  conditions  imposed  on  it  by  the  fourth 
section,  the  respondents  claim  that  the  State  must  still  go  on 
and  pay  these  coupons ;  and  under  the  last  clause  of  tliat  sec- 
tion must  sue  to  recover  back  the  moneys  paid.  Then,  is  not 
the  State  made  a  guarantor?  She  is  pledged  to  pay  what  are 
really  and  virtually  the  debts  of  this  company.  The  contract 
is  brokea  by  the  company  in  June  —  she  has  no  right  to  look 
to  the  State  to  pay  these  coupons  in  July ;  they  are  a  debt  of 
the  company,  but  the  company  refuse  to  pay;  the  holders 
present  their  coupons  on  July  Ist,  at  the  Treasury,  and  claim 
payment,  as  the  State  has  guaranteed  their  payment  in  any 
event,  and  it  was  a  reliance  upon  that  guaranty  —  a  faith  in  the 
credit  of  the  State  —  that  influenced  them  to  purchase  these 
obligations.  And  can  the  State  deny  that  she  is  a  guarantor  ? 
She  must  pay  the  fifty-two  thousand  five  hundred  dollars  on 
July  1st,  though  she  sue  on  July  2d  to  recover  it  back;  and 
so  she  must  continue  to  pay  these  coupons  every  six  months 
for  the  next  twenty  years,  though,  confessedly,  the  company 
shall  not  pretend  to  fulfil  any  of  the  statutory  conditions  on 
her  part.  The  State  has  guaranteed  the  payment  of  the  com- 
pany's debt  —  the  principal  fails  to  meet  its  obligations  —  the 
guarantor  pays.    (The  People  v.  Denmstan,  23  N.  Y.  251.) 

And  so  here  the  company  claim  that  in  any  event  these 
coupons  have  a  valid  existence,  and  that  the  holders  are  legal 
creditors  of  the  State,  and  if  so,  we  claim  that  the  credit  of 
■the  State  is  virtually  loaned,  and  should  the  State  fail  to 
recover  back  anything  from  the  company,  the  State's  credit  ia 
given  away.     And  it  may  have  been  for  the  very  object  of 
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proventing  such  schemefi  as  tliis  that  this  clause  was  incorpo- 
rated in  the  Constitution.  Fearing  lest  the  Vlllth  Article 
might  not  fully  accomplish  their  purpose,  lest  legal  ingenuity 
might  by  some  device  attempt  the  creation  of  some  kind  of  a 
contingent  liability  in  substance  though  not  in  form,  by  the 
State  guaranteeing  the  obligation  of  others,  the  framers 
inserted  this  section  absolutely  prohibiting  a  loan  or  gift  of 
State  credit  in  any  manner.  And  if  written  Constitutions  can 
be  construed  away  and  be  evaded  in  the  manner  attempted  by 
this  Act,  there  is  little  use  of  them.  It  is  worse  than  an  open 
attack,  for  beside  producing  the  same  injurious  results  upon 
the  State,  such  insidious  and  ingenious  subterfuges  are  dead- 
ening to  the  moral  sense  of  the  Legislature  and  the  people. 
'  And,  finally,  we  insist  that  this  law  is  contrary  to  the  spirit, 
intent,  and  policy  of  the  Constitution;  for,  though  it  may  be 
questioned,  we  think  a  Constitution  may  have  ay  declared 
policy;  (Patterson  v.  Board  of  Supervisors,  etc.,  13  Cal.  182; 
Chase  v.  Miller,  41  Penn.  426)  ;  and  that  it  is  a  policy  of  our 
Constitution,  as  gathered  from  Article  VIII,  and  Article  XI, 
tenth  section,  and  other  provisions,  to  keep  the  State  free  from 
debt,  to  keep  it  away  from  the  schemes  of  internal  improve- 
ment which  have  nearly  \\Tecked  sister  States,  to  keep  its 
people  from  being  a  tax-ridden  and  a  debt-burdened  people,  to 
keep  the  Government  within  its  legitimate  sphere  and  to  the 
performance  of  purely  govonmiental  functions. 

Speaking  of  these  clauses,  Mr.  Justice  Baldwin  says:  "The 
intent  is  plain  enough;  they  were  designed  as  a  check  on 
legislation,  and  such  legislation  as  might  create  a  charge  upon 
the  property  of  the  entire  State."  (13  Cal.  183.)  They  were 
intended  to  put  it  out  of  the  power  of  the  Legislature  to  bur- 
den the  people  with  debt  and  taxation,  as  had  been  the  case 
with  other  States ;  to  protect  them  from  the  delusions,  embar- 
rassments, and  onerous  charges  to  which  others  or  they  in 
other  States  had  been  subjected.  It  was  not  merely  the  terms 
"debt"  and  "credit,"  not  merely  the  shadow,  but  the  sub- 
stance, they  were  contending  -and  providing  against.  It  was 
not  the  particular  form  in  which  the  liability  might  be  incurred, 
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nor  whether  it  took  the  shape  of  coupons  or  bonds,  whether 
payable  as  interest  or  principal,  in  instalments  or  at  one  time, 
under  one  guise  or  another;  it  was  designed  to  give  every  cit- 
izen a  broad  guaranty  in  the  fundamental  law  that  no  debt 
was  to  be  contracted  beyond  the  prescribed  limit  in  any  way; 
that  the  State  credit  was  not  to  be  loaned  or  given  in  any 
manner  which  might  either  presently  or  ultimately  involve  tax- 
ation, and  to  secure  them,  until  in  their  sovereign  capacity 
they  saw  proper  to  revoke  it,  a  sure  and  certain  constitutional 
procection  against  the  unwelcome  visits  of  the  tax  gatherer, 
isalling  for  money  to  pay  such  liabilities  and  to  redeem  the 
plighted  faith  of  the  State,  that  these  provisions  were  written 
in  the  organic  law.  And  as  it  has  been  said,  if  the  Legisla- 
ture may  so  easily  evade  these  wholesome  restrictions  by  such 
and  similar  laws  as  that  under  consideration,  a  debt  to  any 
amount  may  be  contracted  for  a  prohibited  purpose,  the  credit 
of  the  State  without  limit  may  be  pledged  under  its  authority, 
and  the  consequent  burdens  imposed  upon  all  the  property 
■and  people  of  the  State,  subjecting  them  to  the  same  oppres- 
sive taxation  and  exacting  charges  as  though  Article  VIII  and 
section  ten  of  Article  XI  were  stricken  from  the  Constitution. 

This  is  but  the  first  evasion ;  it  is  attempted  to  be  sustained 
under  the  guise  of  a  contract  purporting  to  be  supported  by  a 
consideration  which  it  is  sheer  nonsense  to  pretend  is  or  was 
thought  to  be  adequate,  or  that  it  was  introduced  by  its  author 
for  any  other  purpose  than  to  leap  over  or  crawl  under  the 
barriers  of  the  Constitution.  This  bill  is  but  the  entering 
wedge,  and  if  permitted  to  be  driven  in  by  this  Court,  it  will 
be  followed  by  others  that  will  eventually  rive  open  the  saving 
clauses  of  the  Constitution.  The  public  records  of  the  State 
show  that  a  sister  scheme  to  this  received  its  death  at  the  veto 
of  the  Governor,  while  this  was  only  wounded.  Heal  it,  and 
it  will  be  prolific  o£  legislative  progeny.  These  provisions 
will  thus  fail  wholly  to  effectuate  their  manifest  and  substan- 
tial objects,  and  all  their  boasted  protection  be  reduced  to  a 
mere  myth. 

It  is,  then,  from  the  history  of  the  times,  and  from  the  occa- 
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sion  which  brought  about  these  limitationfil  of  poweT,  f ^om  the 
plain  intent  as  well  as  from  the  text,  that  we  ^ould  l-ead  the 
Constitution  to  arrive  at  their  true  import;  aiid  in  conclusion, 
we  adopt  the  words  of  Mr.  Justice  Denio,  arguendo,  iti  Newell 
V.  The  People:  "If  the  plausible  language  in  which  this  Act 
is  clothed  is  but  a  disguise  too  transparent  to  deceive  th^ 
organs  of  legal  vision  —  if,  in  substance  and  effect,  distinct  and 
clearly  expressed  constitutional  provisions  of  great  importance 
have  been  disregarded  and  set  at  naught,  then  this  Court  has 
no  choice,  no  alternative,  but  to  pronounce  the  measure  null 
and  void.  Responsibility  for  consequences  belongs  to  those 
who  passed  the  bill.  The  Constitution  was  their  commission, 
equally  as  it  is  yours,  and  if  the  same  care  and  skill  had  been 
employed  to  discover  the  sense  and  follow  the  mandates  of  that 
instrument,  which  appear  to  have  been  exercised  in  order  to 
evade  it,  no  public  interest  would  have  been  for  a  moment  in 
jeopardy,"  and  no  unjust  and  illegal  taxation  levied  upon  the 
people  of  the  State ;  and  the  people  will  learn  that  the  limitations 
in  the  Constitution  are  a  shield  for  their  protection,  and  not  a 
snare  for  their  oppression. 

E.  B.  Crocker  J  for  Eespondent. 

The  Act  provides  for  the  issue  of  the  bonds  of  the  compcmyj 
and  not  of  the  State,  and  the  bonds  in  questior^  are  company,  and 
not  State  bonds. 

The  law  merely  provides  for  the  payment  of  the  irderest 
of  these  bonds,  by  the  officers  at  the  State  Treasury,  from  a 
special  fund  raised  by  a  special  tax  for  that  purpose.  Prop- 
erly speaking,  therefore,  no  State  debt  is  created  by  the  law, 
but  provision  is  made  merely  for  the  payment  of  the  interest 
on  a  debt  of  the  company.  There  is  a  levy  of  a  tax  and  an  ap- 
propriation of  money,  but  no  creation  of  a  State  debt. 

A  case  very  similar  in  many  points  to  the  present,  involving 
the  same  questions  raised  here,  has  already  been  passed  upon 
by  the  Supreme  Court  of  this  State,  and  the  validity  of  a  con- 
tract entered  into  with  the  State,  fully  sustained  in  long  and 
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able  opinions.  We  refer  to  the  cases  of  The  State  v.  McOavley, 
15  Cal.  454;  McCauUy  v.  Brooks,  16  CaL  12. 

In  the  first  case,  it  was  contended  that  the  contract,  which 
provided  for  monthly  payments  to  be  made  as  the  services 
were  rendered,  created  a  State  debt,  and  was  therefore  nncon- 
stitutional. 

But  the  Court  say :  "  The  appropriations  are  to  take  effect, 
and  the  services  are  to  be  rendered  in  future.  Until  the  ser- 
vices are  rendered,  there  can  be  no  debt  on  the  part  of  the  State/* 

But  the  Act  is  also  within  the  exception  of  the  Eighth  Article. 

It  was  passed  in  a  time  of  war,  as  a  war  measure.  The 
preamble  states  fully  the  reasons  of  its  passage.  The  Legis- 
lature state  explicitly  that  the  exigency  had  arisen  which  was 
provided  for  by  the  exception  to  Article  VIII.  They  were  the 
sole  judges  of  the  question  whether  this  exigency  had  arisen 
or  not,  as  was  decided  by  the  Court  in  Franklin  v.  Board  of 
Examiners,  23  Cal.  174;  Luther  v.  Borden,  7  How.  U.  S.  K. 
1 ;  Martin  v.  Mott,  12  Wheaton,  19. 

The  Legislature  having  thus  decided  that  the  case  had  arisen 
which  called  for  the  exercise  of  the  power  to  create  a  State 
debt,  within  the  exception  to  Article  VIII,  they  had  the  clear 
and  undoubted  right  to  add  to  the  State  debt  if  they  saw  proper. 
The  restriction  upon  the  power  being  removed,  by  the  exist- 
ence of  war  in  fact,  the  Legislature  was  free  to  act  as  its  judg- 
ment might  dictate,  being  responsible  only  to  the  people. 

Bui  the  fact  that  war  existed,  does  not  depend  entirely  upon 
the  preamble  to  the  Act.  It  is  shown  by  the  public  history 
of  the  times,  by  various  Acts  of  Congress,  and  the  proclama- 
tions of  the  President,  of  all  which  this  Court  takes  judicial 
notice.     {Franklin  v.  Board  of  Examiners,  23  Cal.  176.) 

We  think  the  conclusion  is  clearly  established,  that  the  law 
in  question  does  not  violate  the  Eighth  Article  of  the  State 
Constitution. 

It  is  further  urged  that  the  Act  violates  the  following  por- 
tion of  section  ten  of  Article  II  of  the  State  Constitution,  to 
wit:  "  llie  credit  of  the  State  shall  not  in  any  manner  be  given 
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or  loaned  to  or  in  aid  of  any  individiud,  association,  or  corpora- 
tion/' 

Th€  word  ''  credit "  is  evidently  here  used  as  the  opposite  of 
debt.  The  passage  means  that  no  debt  shall  be  created  to 
make  a  gift  or  loan  to  or  in  aid  of  any  individual,  association, 
or  corporation.  If  no  debt  is  created,  no  credit  is  used.  I 
have  already  shown  that  no  debt  is  created,  and  therefore  no 
credit  is  used.  As  was  said  by  the  Court,  in  Patterson  v.  Super- 
visors of  Yvba  County,  13  Cal.  183:  "The  same  argument 
which  denies  force  to  this  proposition,  that  this  is  a  State  debt, 
equally  refutes  the  idea  that  it  is  a  loan  of  State  credit." 

As  already  shown,  the  Act  is  a  contract  between  the  State 
and  the  company.  The  provision  for  making  the  payments 
under  the  contract  is  merely  an  appropriation  of  money  to  be 
paid  in  future,  out  of  the  Treasury,  like  any  other  expenditure 
for  purposes  necessary  for  all  Governments.  It  is  an  appro- 
priation of  money  for  the  payment  of  a  liability  arising  under 
a  contract,  which  accrues  from  time  to  time.  No  credit  is  given 
or  used,  but  merely  payments  made. 

It  is  evident  that  this  clause  does  not  mean  that  the  Legis- 
lature may  not  give  away  or  loan  the  money  or  property  of  the 
State.  If  it  does,  then  a  large  portion  of  heretofore  unques- 
tioned legislation  is  void.  The  numerous  relief  bills,  dona- 
tions to  charitable  societies,  anil  meritorious  individuals,  would 
all  be  void. 

The  Constitution  leaves  the  Legislature  free  to  use  and  dis- 
pose of  the  public  money  and  property  as  they  please,  but 
they  must  not  use  the  credit  of  the  State,  or  incur  a  debt  in  so 
doing.  Such  bills  merely  appropriate  the  public  money  after 
it  is  received  into  the  public  Treasury,  and  therefore  they  are 
not  void.  So  the  law  under  consideratioB  merely  appropriates 
the  public  money  after  its  receipt  into  the  Treasury. 

A  law  providing  for  raising  money  and  appropriating  the 
same  to  build  a  State  Capitol,  or  any  other  law  of  like  char- 
acter, would  be  equally  liable  to  this  objection  as  the  present 
Act. 

Under  the  Act,  not  only  no  credit^  but  no  money  is  given  or 
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loaned  to  the  company.     Money  is  paid  to  them  for  services 
rendered,  under  a  valid  contract. 

The  mere  fact  that  the  payments  made  under  the  contract 
afford  incidental  aid  to  a  great  work  of  internal  improvement, 
renders  it  none  the  less  a  valid  contract.  Nor  does  it  render 
it  liable  to  any  constitutional  objection  which  does  not  lie 
equally  against  all  contracts  made  by  the  State. 

By  the  Court,  Sawybb,  J. 

At  the  last  session  of  the  Legislature,  an  Act  was  passed, 
which  was  approved  on  the  14th  of  April,  1864,  entitled,  "An 
Act  to  aid  the  construction  of  the  Central  Pacific  Railroad, 
and  to  secure  the  use  of  the  same  to  this  State  for  military  and 
other  purposes,  and  other  matters  relating  thereta"  (Laws 
1864,  p.  344.) 

The  preamble  to  said  Act  is  as  follows,  viz : 

"Whereas,  War  now  exists  and  is  in  immediate  and  vigor- 
ous prosecution  between  the  Government  of  the  United  States 
and  certain  States  which  have  revolted  against  its  authority; 
and,'  whereas,  the  Congress  of  the  United  States  has,  for  mili- 
tary and  other  purposes,  granted  aid  for  the  construction  of 
the  Central  Pacific  Railroad,  which  aid  is  insufficient  to  com- 
plete the  work  as  speedily  as  is  necessary;  and  whereas,  it  is 
important,  in  view  of  the  present  state  of  war  and  the  further 
(future)  danger  thereof,  that  the  said  railroad  be  constructed 
as  soon  as  possible  to  repel  invasion,  suppress  insurrection, 
and  defend  the  State  against  its  enemies;  therefore,"  etc. 

Section  one  authorizes  the  corporation  known  as  "  The  Cen- 
tral Pacific  Railroad  Company  of  California,"  to  issue  its 
bonds  "  in  sums  of  one  thousand  dollars  each,  bearing  interest 
at  a  rate  not  exceeding  seven  per  cent  per  annum,  commencing 
on  the  first  day  of  July,  1864,  and  payable  on  the  first  day  of 
January,  1865,  and  on  the  first  days  of  July  and  January  of 
each  year  thereafter;  the  interest  on  the  first  fifteen  hundred 
of  said  bonds,  numbering  from  one  to  fifteen  hundred,  inclu- 
sive, to  be  made  payable  at  the  State  Treasury ;    ♦    ♦    *    said 
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bonds  to  be  executed  and  issued  to  an  amount  not  exceeding 
twelve  millions  of  dollars,  payable  not  exceeding  twenty 
years  from  the  first  day  of  January,  A.  D.  1865,  and  said 
bonds  to  be  secured  by  one  or  more  liiortgages  on  the  rail- 
road,^^  etc. 

Section  twD  is  as  follows,  viz: 

"Sec.  2.  To  expedite  the  construction  of  said  railroad  for 
the  reasons  set  forth  in  the  preamble  to  this  Act,  there  shall 
be  levied  and  collected  in  the  year  1864,  and  annually  there- 
after, until  the  expiration  of  the  time  for  the  payment  of  said 
bonds,  in  the  same  manner  as  other  State  revenue  is  or  may  be 
collected,  a  tax  of  eight  cents  on  each  one  himdred  dollars  of 
the  taxable  property  in  the  State,  in  addition  to  other  taxes, 
the  same  to  be  paid  in  the  gold  and  silver  coin  of  the  United 
States,  and  the  moneys  to  be  derived  from  such  tax  shall  be 
and  is  hereby  appropriated  and  set  aside  to  constitute  a  sep- 
arate fund,  to  be  known  as  the  *  Pacific  Railroad  Fund,'  out  of 
which  fund  the  coupons  for  interest  on  said  fifteen  himdred 
bonds  hereinbefore  described  shall  be  paid  as  they  may  fall 
due  and  be  presented  for  payment  from  time  to  time  for  said 
period  of  twenty  years,  and  on  payment  thereof  said  coupons 
shall  be  taken  up  and  cancelled  by  the  State  Treasurer;  and 
if  at  any  time  there  should  not  be  a  sufficient  sum  of  money 
in  said  fund  to  pay  said  interest  when  due,  then  an  amount 
sufficient  to  make  up  such  deficiency  shall  be  taken  from  the 
General  Fund  for  that  purpose,  or  the  State  Treasurer  shall 
make  such  other  contracts  and  arrangements  as  may  be  neces- 
sary to  make  up  such  deficiency;  and  whenever  on  the  first 
day  of  July  of  any  year  there  shall  remain  a  surplus  in  said 
fund  after  the  payment  of  the  interest  (m  said  bcmds  as  here- 
inbefore provided,  such  surplus  shall  be  paid  into  the  General 
Fund/' 

Section  four  provides,  that:  **  The  said  grant  to  said  com- 
pany is  made  upon  the  express  condition  and  consideration 
that  said  company  shall  and  do  at  all  times  when  required 
from  and  after  the  passage  of  this  Act,  transport  and  convey 
over  their  said  railroad  all  public  messengers,  convicts  going 
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to  the  State  Prison,  lunatics  going  to  the  State  Insane  Asylum, 
materials  for  the  construction  of  the  State  Capitol  building, 
articles  intended  for  public  exhibition  at  the  fairs  of  the  State 
Agricultural  Society,  and  in  case  of  war,  invasion,  or  insurrec- 
tion, as  well  as  at  all  other  times,  also  transport  and  convey 
over  their  said  railroad  all  troops  and  mimitions  of  war  belong- 
ing to  the  State  of  California,  free  of  charge,  and  without  any 
other  compensation  than  as  herein  provided,  and  shall  also 
construct  and  equip*  in  running  order,  at  a  rate  of  not  less  than 
twenty  consecutive  miles  of  their  said  railroad  each  year  here- 
after, including  that  portion  of  said  railroad  now  partially  com- 
pleted, until  the  same  is  fully  completed  and  equipped."  It 
also  required  the  corporation  to  file  with  the  Secretary  of  State 
an  agreement  under  the  seal  of  the  corporation  to  perform  all 
the  conditions  of  the  Act,  and  imposed  other  onerous  condi- 
tions, aqiong  which  was  its  consent  to  a  repeal  of  a  former 
Act  providing  for  aid  to  said  corporation,  and  a  relinquishment 
of  all  rights  accrued  thereunder.  It  is  further  provided,  that 
if  the  company  fails  to  perform  the  conditions  imposed  on  its 
part,  "  the  said  company  shall  be  liable  to  repay  to  the  State 
the  amount  whixsh  shall  have  been  paid  by  the  State  under 
this  Act.'' 

Section  five  is  as  follows,  viz:  "Sec.  6.  The  several  suiiin 
of  money  necessary  for  the  pajinent  required  to  be  made  imder 
the  provisions  of  this  Act  are  hereby  appropriated  from  the 
«aid  funds  and  from  the  State  Treasury  for  said  several  pur- 
poses, and  the  State  Treasurer  is  hereby  directed  to  pay  the 
same  as  provided  by  this  Act;  and  this  Act,  and  the  appro- 
priations under  the  same,  shall  not  be  subject  to  tlie  pro- 
visions of  an  Act  entitled  an  Act  to  create  a  Board  of  Exam- 
iners, to  define  their  powers  and  duties,  and  to  impose  certain 
duties  upon  the  Controller  and  Treasurer,  approved  April  21, 
1858." 

The  former  Act  referred  to  is  repealed.  These  are  the  only 
provisions  in  any  way  creating  any  liability  on  the  part  of  the 
State,  or  bearing  upon  the  questions  at  issue  in  this  action. 

Thifl  suit  was  instituted  in  the  name  of  the  People  of  the 
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State  of  California  on  the  relation  of  the  Attorney-General,  to 
restrain  the  "  Central  Pacific  Railroad  Company  '^  from  execut- 
ing, or  issuing  under  said  Act,  any  of  the  said  first  fifteen  hun- 
dred bonds  with  interest  payable  at  the  Treasury  of  the  State 
not  already  issued,  and,  if  any  have  been  issued,  to  procure  a 
cancellation  thereof,  and  to  restrain  the  State  Treasurer  from 
paying,  and  the  said  company  from  receiving,  any  of  the  inter- 
est payable  on  the  first  day  of  January  next,  upon  the  first 
coupons  falling  due,  or  any  interest  that  may  thereafter  accrue, 
or  from  in  any  manner  proceeding  further  under  said  Act,  on 
the  ground  that  said  Act  is  repugnant  to  the  Constitution  of 
the  State,  and  is,  therefore,  void.  The  injimction  was  denied, 
and  defendants  had  judgment,  from  which  plaintiffs  have 
taken  this  appeal. 

The  provisions  of  the  Constitution  supposed  to  have  been 
violated  in  the  passage  of  the  Act  in  question,  are,  Article 
VIII,  which  is  as  follows : 

"  The  Legislature  shall  not  in  any  manner  create  any  debt 
or  debts,  liability  or  liabilities,  which  shall,  singly  or  in  the 
aggregate,  with  any  previous  debts  or  liabilities,  exceed  the 
sum  of  three  himdred  thousand  doUai-s,  except  in  c«8e  of  war, 
to  repel  invasion,  or  suppress  iusurrection,  imless  the  same 
shall  be  authorized  by  some  law  for  some  single  objocf  or  work, 
to  be  distinctly  specified  therein,  which  law  shall  provide  ways 
and  means,  exclusive  of  loans,  for  tiie  payment  of  the  interest 
of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay  and 
discharge  the  principal  of  such  debt  or  liability  within  twenty 
years  from  the  time  of  the  contracting  thereof,  and  shall  be 
irrepealable  imtil  the  principal  amd  interest  thereon  shall  be 
paid  and  discharged;  but  no  such  law  shall  take  effect  until, 
at  a  general  election,  it  shall  have  been  submitted  to  the  people, 
and  have  received  a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  election ;  and  all  money  raised  by  authority  of  such 
law,  shall  be  applied  only  to  the  specific  object  therein  stated, 
or  to  the  payment  of  the  debt  thereby  created;  and  such  law 
shall  be  published  in  at  least  one  newspaper  in  each  Judicial 
District,  if  one  be  published  therein  throughout  the  State,  for 
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three  months  next  preceding  the  election  at  which  it  is  sub- 
mitted to  the  people/* 

And  Article  XI,  section  ten,  which  is  in  the  following  words, 
viz: 

"  The  credit  of  the  State  shall  not,  in  any  manner,  be  given 
or  loaned  to  or  in  aid  of  any  individual,  association,  or  corpo- 
ration; nor  shall  the  State,  directly  or  indirectly,  become  a 
stockholder  in  any  association  or  corporation." 

Tl  is  conceded  in  the  record,  that,  at  the  time  of  the  pas- 
sai^a  of  the  Act  in  question,  the  amount  of  indebtedness  on  the 
p:irl  of  the  State  exceeded  the  limit  of  three  hundred  thou- 
sand dollars,  and  that  the  Act  was  not  submitted  to  a  vote  of 
the  people. 

The  questions  to  be  determined,   are: 

Fix-stly  —  Does  the  appropriation  made  by  the  Act  for  the 
payment  by  the  State  semi-annually  during  the  next  twenty 
years  of  the  interest  on  the  first  fifteen  hundred  bonds  create 
a  debt,  or  liability,  within  the  meaning  of  these  terms,  as  used 
in  Article  VIII  of  the  Constitution. 

Secondly  —  If  so,  does  such  debt  or  liability  fall  within  the 
exception  specified  in  said  Article,  of  a  debt  created  "in  case 
of  war,  to  repel  invasion  or  suppress  insurrection  ? " 

Thirdly  —  Does  it  constitute  the  giving,  or  loaning  of  the 
credit  of  the  State  in  aid  of  an  individual,  association  or  cor- 
poration, within  the  meaning  of  the  prohibitory  clause  of  Arti- 
cle  XI,  section  ten? 

The  first  question  appears  to  us  to  have  been  determined  in 
the  negative  by  our  predecessors  in  the  cases  of  The  State  of 
California  v.  McCauley,  15  Cal.  455;  McCauley  v.  Brooks,  1(> 
Cal.  24,  and  KoppiJcus  v.  Staie  Capitol  Commissioners,  16  CaL 
249.  In  each  of  these  cases,  the  construction  of  Article  VIII 
of  the  Constitution  upon  the  point  now  before  the  Court,  was 
elaborately  discussed  by  counsel,  and  determined  by  the  Court. 
In  the  first  case,  the  question  arose  upon  a  contract  between 
the  State  and  McCauley's  assignor,  entered  into  under  the  Act 
of  March  21,  1856,  whereby  the  State  agreed  to  pay  one 
Estell,  lessee  of  the  State  Prison,  the  sum  of  ten  thousand  doI< 
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lars  per  month  daring  a  period  of  five  years,  for  taking  care 
of  the  State  prisoners,  the  Controller  to  draw  his  warrant 
monthly  for  said  amount,  which  warrant  was  to  be  paid  on  the 
last  day  of  each  month,  "out  of  money  in  the  Treasury  not 
otherwise  appropriated."  Mr.  Chief  Justice  Field  in  deliver- 
ing the  opinion  of  the  Court,  said:  "The  Eighth  Article  was 
intended  to  prevent  the  State  from  running  into  debt  and  to 
keep  her  expenditures,  except  in  certain  cases,  within  her 
revenues.  These  revenues  may  be  appropriated  in  anticipa- 
tion of  their  receipt,  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys  when  received 
meets  the  services  as  they  are  rendered,  thus  discharging  the 
liabilities  as  they  arise,  or  rather  anticipating  and  preventing 
their  existence.  This  appropriation  accompanying  the  ser- 
vices operates,  in  fact,  in  the  nature  of  a  cash  payment."  (15 
Cal.  455.)  In  McCauley  v.  Brooks,  the  question  arose  upon 
the  same  contract,  and  the  Court  say:  "It  is  not  essential  to 
its  validity  (the  validity  of  an  appropriation),  that  funds  to 
meet  the  same  should  be  at  the  time  in  the  Treasury.  As  a 
matter  of  fact,  there  has  seldom  been  in  the  Treasury  the  neces- 
sary funds  to  meet  the  several  appropriation  Acts  of  each  year. 
The  appropriation  is  made  in  anticipation  of  the  receipt  of  the 
yearly  revenue."     (16  Cal.  28.) 

Tho  question  in  Koppihus  v.  Staie  Capitol  Cormnissioners 
arose  upon  a  contract  for  erecting  a  State  Capitol,  made  in 
pursuance  of  the  Act  of  March  29,  1860.  The  Act  authorized 
the  Commissioners  to  contract  to  the  extent  of  one  hundred 
thousand  dollars.  It  provides,  that,  "  the  sum  of  one  hundred 
thousand  dollars  is  hereby  appropriated  out  of  any  money  in 
the  Treasury,  not  otherwise  appropriated,  to  carry  this  Act  into 
effect."  (Laws  1860,  131,  Sec.  12.)  This  Act  was  held  not 
to  bo  repugnant  to  the  Eighth  Article  of  the  Constitution, 
upon  the  same  grounds  as  stated  in  The  State  v.  McCauley. 
The  Court  citing  that  case  say :  "  For  the  liabilities  which 
may  be  thus  incurred  the  Act  makes  provision;  it  appropri- 
ates, for  that  purpose,  the  requisite  sum,  thus  anticipating  their 
existence;  and  discharging  them  as  they  arise."     (16  Cal.  253.) 
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The  principle  of  these  cases  may  be  further  illustrated. 
The  power  of  taxation  is  vested  in  the  Legislature,  and  that 
power  is  unlimited.  Says  Mr.  Chi«f  Justice  Field,  in  McCau- 
ley  V.  Brooks:  "We  admit  that  the  Legislature  possesses  the 
entire  control  and  management  of  the  financial  affairs  of  the 
State;  that  it  may  levy  such  taxes  as  it  may  deem  expedient, 
subject  only  to  the  constitutional  r^uirements  of  equality  and 
imiformity,  and  devote  the  proceed^  of  the  taxation  to  such 
spetMfic  objects  as  it  may  think  proper.''  (16  Oal.  34.)  And, 
again  (lb.  p.  56):  "So  it  (the  Legislature)  has  the  power  to 
impose  a  tax  amounting  to  the  entire  value  of  the  property 
upon  which  it  is  levied ;  but  the  possession  of  the  power  does 
not  justify  the  supposition  that  it  will  be  arbitrarily  and  tyran- 
nically exercised" 

The  Legislature  may  not  only  determine  the  extent  to  which 
it  will  exercise  the  taxing  power,  but  also  for  what  objects  of 
public  interest  it  shall  be  exercised,  and  it  may  appropriate 
tlie  moneys  raised  to  such  objects.  The  Court  of  Appeals  of 
Xew  York,  in  the  Tovm  of  Guilford  v.  Supervisors  of  Chenango 
County^  say :  "  The  Legislature  is  not  confined  in  its  appro- 
priation of  the  public  moneys,  or  of  the  sums  to  be  raised  by 
taxation  in  favor  of  individuals,  to  cases  in  which  a  l^al 
demand  exists  against  the  State.  It  can  thus  recognize  claims 
founded  in  equity  and  justice  in  the  largest  sense  of  these 
terms,  or  in  gratitude,  or  charity.  Independently  of  ex- 
press constitutional  restrictions,  it  can  make  appropriations  of 
money  whenever  the  public  well-being  requires  or  will  be  pro- 
moted by  it ;  and  it  is  the  judge  of  what  is  for  the  public  good." 
(13  N.  Y.  149;  see  also  Contra  Costa  County  v.  Board  of  Su- 
pervisors of  Alameda  County,  26  CaJ.  641;  and  Blanding  v. 
Burr,  13  Cal.  347.) 

There  is  in  the  Constitution  of  California  no  limitation  on 
the  power  of  the  Legislature  to  appropriate  moneys,  either  as  to 
the  amounts  to  be  appropriated,  or  the  objects  for  which  they 
may  be  made,  and  only  on©  limitation  as  to  the  time  over  which 
the  appropriations  may  extend.  Section  twelve,  of  Article  I, 
provides,  that  "  no  standing  army  shall  be  kept  up  by  this  State 
VOI^  xxvii. — 14 
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in  time  of  peace;  and  in  time  of  war  no  appropriation  for  a 
standing  army  shall  be  for  a  longer  time  than  two  years."  This 
is  the  only  limitation  upon  appropriations,  either  as  to  the  ob- 
ject, amount,  or  time  over  which  it  may  extend. 

The  Constitutions  of  some  States  —  as  New  York  and  Ohio 
—  have  a  provision  like  the  Eighth  Article  in  ours,  and  a  fur- 
ther restrictive  provision  lijpiting  all  prospective  appropriations 
to  two  years.  Under  this  latter  restriction,  and  the  consequent 
want  of  power  in  the  Legislature  to  raise  the  revenue,  and 
make  the  necessary  appropriations  to  meef  the  payments  accru- 
ing after  two  years,  a  contract  to  repair  the  canals  in  Ohio  for 
a  period  of  five  years,  was  held  by  the  Supreme  Court  of  that 
State  to  create  a  debt.  And  the  debt  thus  created,  exceeding 
the  constitutional  limit,  the  law  authorizing  the  contract  was 
declared  unconstitutional.  {State  v.  Medbery,  7  Ohio  St.  E. 
526.)  The  effect  of  this  additional  restriction  upon  the  ques- 
tion now  under  discussion,  and  the  distinction  between  those 
contracts  which  do,  and  those  which  do  not,  create  a  debt  within 
the  meaning  of  the  constitutional  restriction,  are  so  clearly 
and  forcibly  stated  by  the  Court  in  discussing  the  question  in 
The  State  v.  Medbery,  that  we  do  not  hesitate  to  quote  largely 
from  the  very  able  opinion  delivered  by  Mr.  Justice  Swan  in 
that  case. 

The  Board  of  Public  Works  undertook  to  bind  the  State 
by  present  obligation  upon  contracts  for  repairs  of  canals,  etc., 
to  pay  plaintiffs  and  others,  in  instalments  running  through 
five  years,  the  gross  sum  of  one  million  three  hundred  and 
seventy-five  thousand  dollars.  Article  VIII  of  the  Constitu- 
tion of  Ohio  is  substantially  the  same  as  the  same  Article  in 
ours,  except  that  the  amount  to  which  the  debt  is  limited  is 
seven  hundred  and  fifty  thousand  dollars  instead  of  three  hun- 
dred thousand  dollars.  Article  II,  section  twenty-two,  of  the 
Constitution  of  Ohio  provides,  that  "  No  money  shall  be  drawn 
from  the  Treasury  except  in  pursuance  of  a  specific  appropria- 
tion made  by  law,  and  no  appropriation  shall  be  made  for  a 
longer  period  than  two  years."  The  question  was  whether 
these  contracts  created  a  debt  within  the  meaning  of  the  con- 
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stitutional  prohibition.  The  Court  say  (7  Ohio  St.  R.  528) : 
"Before  proceeding  to  state  the  scope  and  operation  of  these 
provisions  of  the  Constitution,  it  may  be  proper  to  alhide  to 
the  general  working  of  the  financial  system  of  the  State  in 
respect  of  the  payment  of  current  expenses  and  the  creation 
of  a  debt. 

"He  sole  power  of  making  appropriations  of  the  public 
revenue  is  vested  in  the  General  Assembly.  It  is  the  setting 
apart  and  appropriating  by  law  a  specific  amount  of  the  rev- 
enue for  the  payment  of  liabilities  which  muy  accrue  or  have 
accrued.  No  claim  against  the  State  can  be  paid,  no  matter 
how  just  or  how  long  it  may  have  remained  over  due,  unless 
there  has  been  a  specific  appropriation  made  by  luw  to  meet  it. 
(Article  II,  Section  22.) 

"By  virtue  of  this  power  of  appropriation,  the  General 
Assembly  exercise  their  discretion  in  determining,  not  only 
what  claims  against  or  debts  of  the  State  shall  be  paid,  but 
the  amount  of  expenses  which  may  be  incurred.  If  they 
authorize  expenses  or  debts  to  be  incurred,  without  an  appro- 
priation to  pay  them,  and  the  expenses  are  incurred,  those 
expenses  create  a  debt  against  the  State,  and  it  must  remain 
such,  until  payment  under  an  appropriation  afterward  made. 

"The  General  Assembly  usually,  however,  provide  for  the 
current  expenses  for  a  period  not  exceeding  two  years,  out  of 
the  incoming  revenues,  by  making  appropriations  of  a  suffi- 
cient amount  of  money  to  pay  the  expenses  during  that 
period,  and  provide  by  law  for  the  raising  of  revenue  sufficient 
to  meet  the  appropriations. 

"  The  discretion  of  each  General  Assembly  for  the  period  of 
two  years  in  respect  to  the  amount  of  expenditures,  except  in 
some  special  cases  relating  to  salaries,  is  without  limit,  and 
without  control;  but  each  must  provide  revenue  and  set  apart 
a  sufficient  amount,  by  law  operative  within  the  same  two 
years,  to  pay  all  expenses  and  claims. 

"  This  is  the  general  system  provided  by  the  Constitution ; 
(Article  II,  Sec  22;  Article  XII,  Sec  4.)  Unclor  ir.  all  the 
claims  which  are  authorized,  or  which  can  accrue  wirliiu  eiicli 
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of  the  two  years,  and  their  payment,  form  one  governmental 
and  financial  transaction;  so  that,  at  the  end  of  each  of  the 
two  fiscal  years,  the  expenditures  authorized  and  liabilities 
incurred  have  been  provided  for  by  revenues  previously  set 
apart  and  appropriated  are  pa^. 

"  So  long  as  this  financial  system  is  carried  out  in  accord- 
ance with  tiie  requirements  of  the  Constitution,  unless  there  is 
a  failure  or  deficit  of  revenue,  or  the  General  Assembly  have 
failed  from  some  cause  to  provide  revenue  sufficient  to  meet 
the  claims  against  the  State,  they  do  not  and  cannot  accumulate 
into  a  debt  Under  this  system  of  prompt  payment  of  expenses 
and  claims  as  they  accrue,  there  is  undoubtedly,  after  the  accru- 
ing of  the  daim,  and  before  its  actual  presentation  and  payment, 
a  period  of  time  intervening  in  which  the  claim  exists  unpaid ; 
but  to  hold  that  for  this  reason  a  debt  is  created  would  be  the 
misapplication  of  the  term  debt,  and  substituting  for  the  fiscal 
period  a  point  of  time  between  the  accruing  of  a  claim  and  its 
payment,  for  the  purpose  of  finding  a  debt ;  but  appropriations 
having  been  previously  made  and  revenue  provided  for  pay- 
ment as  prescribed  by  the  Constitution,  such  debts,  if  they 
may  be  so  called,  are,  in  fact,  in  respect  of  the  fiscal  year,  pro- 
vided for,  with  a  view  to  immediate  adjusttnent  and  payment. 
Such  financial  transactions  are  not^  therefore,  to  be  deemed 
debts. 

"But  if  the  Qeneral  Assembly  should  authorize  liabilities 
to  be  incurred  and  make  no  appropriations  to  meet  them,  but 
let  each  citizen  who  performed  service  or  furnished  materials 
to  carry  on  the  Government,  hold  his  claim  against  the  State 
unpaid,  debts  to  the  amount  of  these  claims  against  the  State 
would  at  once  be  created,  and  remain  debts  at  the  end  of  two 
years  and  until  an  appropriation  was  made  to  meet  them, 
whatever  public  revenue  might  be  on  hand,  inasmuch  3s  every 
executive  officer  is  forbidden  by  the  Constitution  to  pay  any 
claim  unless  there  has-  been  a  specific  appropriation  for  that 
purpose  made  by  law. 

"And  for  the  same  reason,  if,  without  appropriations  or 
revenue  provided,  the  General  Assembly  should  authorize  con- 
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tracts  binding  the  State  to  pay  specific  sums  of  money  to  citi- 
zens  within  two  years  oontingent  upon  tbeir  fnmishing  certain 
materials  or  labor,  these  contracts  would  at  once  create  a  con- 
tingent debt,  and  on  performanoe  would  become  an  absolute 
debt.  On  the  other  hand,  if  appropriations  were  made,  but 
the  daima  authorized  to  be  paid  could  not  be  and  were  not 
paid,  on  account  of  there  being  no  funds,  -such  claims  would 
also  become  debts. 

"  The  general  system  in  its  practical  workings  has  heea 
deseribed  for  the  purpose  of  eliminating  two  or  three  propo- 
sitions, which,  however  simple  and  obvious,  cannot  be  lost 
sight  of  without  rendering  unintelligible  the  discussion  of  the 
questions  before  us.    They  are  these: 

"  1.  Providing  revenue  sufficient  to  meet  either  prospective 
or  accruing  debts  authorized  to  be  incurred,  or  to  meet  even 
debta  over  due,  still  leaves  them  unpaid,  and  they  must  remain 
debts  contingent  or  absolute  until  a  law  is  passed  appropriating 
the  public  revenue  to  meet  them  and  until  they  are  afterward 
paid. 

"2.  //,  however,  the  eanstituiumal  provisions  are  complied 
with,  and  hath  revenue  is  provided  and  appropriations  are  made 
to  meet  expenses  or  claims,  prospective  or  accruing,  for  the  pe- 
riod of  two  years,  sudi  accruing  lidbHAties,  contingent,  or  abso- 
lute, are  not  deemed  debts,  public  funds  having  been  provided 
and  set  apart  by  appropriations  for  their  immediate  payment. 

"  It  will  be  seen  at  once,  "^^en  these  propositions  are  applied 
to  the  contracts  before  us,  that  this  financial  system  and  the 
contracts  are  wholly  inconsistent  with  each  other.  While 
each  General  Assembly  is  required  to  provide  revenue  and 
make  appropriations  for  the  period  of  two  years,  leaving  no 
debt  or  liability  behind,  the  General  Assembly  existing  when 
these  contracts  were  made,  and  who  it  must  be  maintained 
had  the  constitutional  power  by  law  to  authorize  them,  have 
undertaken  by  contracts  in  behalf  of  the  State  to  bind  the 
State  by  present  obligation  to  pay  specific  amounts  of  money 
to  certain  citizens  for  services  and  materials,  to  be  furnished 
as  well  during  the  above  mentioned  two  years  as  also  during 
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the  period  of  three  years  thereafter.  It  is  the  three  years 
thereafter — the  liabiUly  created  against  the  State  the  moment 
these  contracts  were  signed  for  the  specific  sums  promised  for 
the  repairs  of  those  three  years — the  vblimteering  on  the  part 
of.  that  General  Assembly  to  provide  for  the  repairs  of  the 
canals  during  those  three  years  without  the  power  of  maJcing 
appropriations  to  meet  the  liahility  thus  authorized  and  entered 
into  —  it  is  these  peculiar  characteristics  of  the  contracts  which 
render  them  inconsistent  with  the  system  of  finance  and  expen- 
diture provided  by  the  Constitution.  But  we  shall  have  occa- 
sion to  recur  to  this  subject  again. 

"  The  question  before  us  is,  whether  a  contract  binding  the 
State  to  pay  specific  sums  of  money  at  a  future  period,  without 
revenue  provided  or  appropriations  made  to  meet  it,  is  such  a 
contingent  liability  as  may  be  entered  into  under  this  finan- 
cial system  and  the  provisions  of  the  Constitution  relating  to 
debt. 

"  I.  And  first  as  to  these  contracts  coming  within  the  inhi- 
bitions of  the  Constitution  relating  to  debts.  This  question 
necessarily  leads  us  to  inquire  as  to  the  scope  and  operation  of 
the  Constitution  relating  to  debts;  what  debts  are  inhibited; 
whether  contingent  debts  are  included  in  the  inhibition;  and 
whether  these  contracts  create  contingent  debts. 

"  If  the  Constitution  had  contained  simply  the  provision 
that  *no  debt  whatever  shall  hereafter  be  created  by  or  on 
behalf  of  the  State,'  without  any  exception  or  reservation 
upon  these  sweeping  terms,  then,  as  we  have  already  stated, 
no  liability  oould  have  been  created  for  money,  material  or 
services,  no  contract  entered  into,  binding  the  State,  without 
revenue  actually  raised,  and  appropriations  therefrom  made,  to 
meet  the  liability  during  the  fiscal  year.  And  inasmuch  as, 
by  another  provision  of  the  Constitution,  no  appropriations 
can  be  made  for  a  period  beyond  two  years  (Art.  II,  Sec  22), 
it  follows  that  if  no  debt  whatever  could  be  created,  and  no 
appropriation  made  beyond  two  years,  then  a  present  obligation 
and  liability  to  pay  at  a  period  beyond  two  years  could  not 
be  made,  because  it  could  not  be  made  on  a  footing  of  liabil- 
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ities  which  are  provided  for  by  appropriations,  and  would,  there- 
fore, be  inhibited/* 

Again,  in  an  answer  to  an  argument  that  an  absolute  constitu- 
tional obligation  rested  upon  the  General  Assembly  to  provide 
for  the  repairs  of  the  canals,  the  Court  further  say,  upon  this 
point  (page  538) :  "  This  line  of  argument  assumes  in  the  first 
place,  that  there  is  a  constitutional  obligation  resting  on  the 
General  Assembly  to  provide  for  the  inherent  and  ordinary 
operations  of  the  Government,  and  among  others  the  repair  of 
the  canals;  but  the  argument  is  silent  both  as  to  the  period 
of  time  and  the  manner  in  which  the  Constitution  requires 
each  General  Assembly  to  provide  for  these  operations  and 
pay  for  them.  Instead  of  this  obligation  being  an  indefinite 
and  theoretical  duty  as  stated  by  counsel,  it  is  practical  and 
specific  in  manner  and  time,  and  is  devolved,  not  on  the  Gen- 
eral Assembly  as  a  perpetual  body,  but  upon  each  General 
Assembly,  convening  biennially  and  for  the  period  of  two 
years  and  no  longer.  They  must  do  it,  too,  by  appropriations 
made  and  revenue  provided,  and  consequently  without  creating 
any  debt  whatever.  And  here  their  duty  ends.  The  constitu- 
tional obligation  passes  over  to  their  successors. 

"If  the  General  Assembly,  existing  when  these  contracts 
were  made,  and  who  are  supposed  to  have  authorized  them, 
had  undertaken  by  appropriations  beyond  two  years  (and  that 
is  the  only  mode  in  which  they  could  authorize  expenditures 
without  creating  debt,  absolute  or  contingent),  to  provide  for 
the  repair  of  the  canals,  their  law  would  have  been  unconsti- 
tutional and  void.  If  this  be  not  deemed  an  answer  to  the 
foundation  of  this  whole  lino  of  argnment.  then  we  say  fur- 
ther, that  as  to  the  fact  that  ropain*  beyond  two  years  would 
ri'obably  be  needed,  and  expenditure  therefore  required,  and 
ior  an  amount  probably  equal  to  that  designated  in  these  con- 
tracts, and  then  paid,  we  answer,  that,  whether  the  repairs 
would  or  would  not  be  needed,  and  the  amount  of  the  expendi- 
ture and  their  payment  were  questions  to  be  determined  by 
the  successors  of  the  General  Assembly  who  are  supposed  to 
have  authorized  these  contracts  to  be  made;  and  that  General 
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Assembly  have,  by  their  contracts,  not  only  determined  that 
the  expenditure  should  be  made,  and  fixed  the  amount  beyond 
the  control  of  their  successors,  but  have  also,  in  so  doing, 
created  a  present  liability  against  the  State  to  pay  specific 
sums  of  money  at  such  a  period  that  they  could  not,  by  appro- 
priations, provide  for  payment.  Their  authority  to  provide, 
without  the  revenue  or  appropriations,  for  the  repair  of  the 
canals  beyond  two  years,  by  contracts  creating  a  present  obli- 
gation, clearly  cannot  be  justified  or  constructively  authorized 
from  their  duty  to  provide  revenue  and  make  appropriations 
for  repairs  for  the  period  of  two  years  only.  The  first  creates 
a  contingent  debt  upon  a  subject  matter  beyond  their  sphere  of 
duty,  and  relating  to  expenditures  required  by  the  Constitution 
to  be  provided  for  by  their  successors;  the  last  creates  no  debt  of 
any  kind. 

"  These  contracts,  then,  so  far  as  the  inhibition  of  the  Con- 
stitution relating  to  debts  is  involved,  stand  precisely  upon  the 
same  ground  as  any  other  contracts  for  expenditure  which  the 
General  Assembly  have  authorized,  but  provided  no  revenue 
and  made  no  appropriations  to  meet  the  amount  specified  to 
be  paid  by  the  State  when  it  becomes  due.  It  is  a  contingent 
debt  ripening  into  an  absolute  one,  without  money  being  sot 
apart  to  meet  and  pay  it.  The  contracts,  indeed,  can  stand 
nowhere  else  than  among  inhibited  debts,  inasmuch  as  they 
are,  in  our  opinion,  and  for  the  reasons  which  we  shall  now 
state,  in  addition  to  those  already  given,  inconsistent  with  the 
provisions  of  the  Constitution  relating  to  expenditures  and 
appropriations." 

And  again,  page  five  hundred  and  forty:  "Each  General 
Assembly  determines  the  amount  of  revenue  to  be  raised  by 
taxation,  and  are  required  by  the  Constitution  to  provide  for 
raising  sufficient  to  meet  the  exp>enditures  which  they  author- 
ize, and  thus  become  officially  responsible  for  the  amount  of 
the  appropriations.  And  in  order  to  make  this  responsibility 
direct  and  practical,  and  to  rest  upon  each  General  Assembly 
during  its  term,  the  Constitution  prohibits  any  appropriation 
to  be  made  for  a  period  beyond  two  years. 
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"  This  la$i  provision  is  ihe  keystone  of  the  whole  system;  for 
as  the  amount  of  taxes  depends  entirely  upon  the  amount  of 
the  appropriations,  if  the  General  Assembly  had  no  power  or 
discretion  to  determine  the  amount  of  appropriations,  or  if  the 
amount  were  fixed  by  a  law  of  their  predecessors,  so  that  they 
could  not  disturb  it,  they  would  evade  all  responsibility  for  the 
amount  of  the  taxes,  however  oppressive  and  grievous  they 
might  be. 

"It  results  from  these  constitutional  provisions: 
"First  —  The  Greneral  Assembly  at  each  biennial  session  de- 
termined the  amount  of  the  expenditure  for  the  two  years  of 
their  official  term,  in  all  cases  not  otherwise  predetermined  by 
the  provisions  of  the  Constitution.  Second  —  They  must  take 
the  responsibility  of  making  the  necessary  appropriations  for 
this  purpose,  otherwise  no  money  can  be  paid.  Third  —  They 
must  assess  a  tax  upon  their  constituency  sufficient  in  amount 
to  meet  the  appropriations.  ♦  *  *  But  all  these  restraints 
upon  the  members  of  the  General  Assembly  and  their  official 
responsibility  for  the  amount  of  appropriations  and  taxes  to 
be  assessed,  so  wisely  provided  by  the  Constitution,  are  set 
aside  and  annulled  by  the  contracts  under  consideration.  In- 
stead of  being  entered  into  for  two  years,  and  appropriations 
made  and  revenue  provided  therefor,  the  contracts  are  made 
for  five  years;  and,  after  the  expiration  of  two  of  the  five 
years,  the  contracts  determine,  and  not  the  succeeding  General 
Assembly,  what  amount  of  appropriations  shall  be  made,  and 
consequently  what  amount  of  revenue  shall  be  provided  for 
the  repair  of  the  canals.  (lb.  541.)  ♦  *  *  We  are  of  the 
opinion  that  the  discretion,  power  and  responsibility  of  the 
General  Assembly  conferred  by  the  Constitution  were  not  in-, 
tended  to  be,  and  therefore  cannot  be  thus  superseded;  that 
no  law  could  be  passed  under  which  an  agreement  between 
the  Board  of  Public  Works  and  two  or  more  citizens  could  for 
any  period  beyond  two  years  divest  the  General  Assembly  of 
its  discretion  and  control  over  the  appropriations,  or  the  amount 
of  the  appropriations  to  be  made  for  repairs  to  the  public  works 
of  the  State.''    (lb.  542.) 
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The  principles  thus  stated  and  illustrated  are  these:  That 
the  legislative  department  of  the  Gbvemment  is  vested  with 
the  power  of  taxation,  and  the  authority  to  determine  the  ob- 
jects for  which  the  taxing  power  shall  be  exercised,  and  to 
appropriate  the  moneys  thus  raised  to  such  objects;  but  that 
the  power  of  appropriation  under  the  Constitution  of  Ohio  is 
limited  to  two  years  —  that,  when  an  appropriation  is  made  for 
an  object  to  be  accomplished,  and  paid  for  within  the  two 
years,  and  at  the  same  time,  revenue  is  provided  to  meet  the 
appropriation,  a  contract  made  in  pursuance  of  the  appropria- 
tion, and  payable  out  of  it,  does  not  create  a  debt  within  the 
meaning  of  the  prohibitory  clause  of  the  Constitution,  The 
whole  is  regarded  as  a  single  financial  transaction.  The  reve- 
nue is  provided  and  set  apart  for  the  specific  object,  and  is  in 
contemplation  of  law  m  the  Treasury.  In  fact,  only  the  min- 
isterial duty  remains  of  collecting  the  revenue,  and  paying  it 
over  in  pursuance  of  the  appropriation,  and  the  acts  done  are 
regarded  as  cash  transactions.  But  a  contract  to  be  performed 
beyond  the  two  years,  or  without  raising  and  appropriating 
the  revenue  to  meet  it,  necessarily  creates  a  debt,  as  the  ser- 
^•ices  cannot  be  paid  for  when  rendered  in  the  first  case,  be- 
cause the  legislative  power  has  no  authority  to  make  the  ap- 
propriation, and  in  the  second,  because  it  has  failed  to  do  it. 
The  theory  is,  that  if  the  Legislature  provides  a  million  of 
dollars  revenue,  by  taxation  or  otherwise,  for  any  given  year, 
or  other  period  of  time  within  the  constitutional  limit,  and 
appropriates  a  million  of  dollars  to  be  paid  out  of  it,  the  one 
balances  the  other,  and  the  debt  or  liability  of  the  State  is  not 
increased  thereby.  True,  a  portion  of  the  money  provided 
may  be  stolen,  or  destroyed,  or  by  reason  of  some  unlooked 
*for  accident  may  not  be  collected  or  on  hand  when  needed, 
and  in  such  case  a  debt  or  liability  might  ultimately  accrue 
from  this  cause  to  the  extent  of  the  deficit  thus  accidentally 
arising.  But  no  debt  can  result  till  the  contingency  arises, 
and  the  validity  of  the  debt  can  only  be  a£Pected  to  the  extent 
i)f  such  accidental  deficit. 

In  our  Constitution,  as  we  have  seen,  there  is  no  restriction 
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upon  the  power  of  taxation,  or  upon  the  objects,  or  the  time 
for  which  appropriations  may  be  made,  except,  that  "  no  appro- 
priation for  a  standing  army  shall  be  for  a  longer  time  than 
two  years."  As  to  all  other  objects,  so  far  as  any  constitu- 
tional restriction  is  concerned,  it  may  as  well  be  for  twenty  as 
for  two  years.  This  may  have  been  an  unwise  omission,  and 
yet  it  does  not  seem  to  have  been  an  oversight,  for  the  atten- 
tion of  the  framers  of  that  instrument  was  directed  to  the 
subject,  when  the  two  years  limitation  was  imposed  upon 
"  appropriations  for  a  standing  army." 

The  Act  under  consideration  provides,  that  "  there  shall  be 
levied  and  collected  in  the  year  1864,  and  annually  thereafter 
imtil  the  expiration  of  the  time  for  the  payment  of  said  bonds, 
in  the  same  manner  as  other  State  revenue  is  or  may  be  col- 
lected, a  tax  of  eight  cents  on  each  one  hundred  dollars  of  the 
taxable  property  in  the  State,  in  addition  to  other  taxes,  the 
same  to  be  collected  in  the  gold  and  silver  coin  of  the  United 
States,  and  the  moneys  to  be  derived  from  such  tax  shall  be 
and  is  hereby  appropriated  and  set  aside  to  constitute  a  sepa- 
rate fund,  to  bo  known  as  the  '  Pacific  Railroad  Fund,'  out  of 
which  the  coupons  of  interest  on  said  fifteen  hundred  bonds 
hereinafter  described  shall  be  paid  as  they  may  fall  due  and  be 
presented  from  time  to  time  for  said  period  of  twenty  years." 
(Section  2.)  And  in  section  five:  " The  several  sums  of  money 
necessary  for  the  payment  required  to  be  made  under  the  pro- 
visions of  this  Act  are  hereby  appropriated  from  the  said  funds 
and  from  the  State  Treasury  for  said  several  purposes,  and  the 
State  Treasurer  is  hereby  directed  to  pay  the  same  as  provided 
by  this  Act"  Here  is  a  provision  for  raising  a  fund,  and  set- 
ting apart  and  appropriating  it  to  the  payment  of  the  interest 
on  the  bonds  in  question,  more  specific  than  those  in  the  cases 
of  The  Stale  v.  McGauley,  McCavley  v.  Brooks,  and  Koppikus 
V.  State  Capitol  Commissioners,  because  in  those  cases  the  pay- 
ment was  to  be  made,  generally,  out  of  "  moneys  in  the  Treas- 
ury not  otherwise  appropriated,"  without  providing  any  spt 
cific  fund  and  devoting  it  to  that  use  alone,  or  knowing  whether 
or  not  there  would  in  fact  be  any  unappropriated  moneys  in 
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the  Treasury  at  the  time  payments  would  fall  due.  In  this 
case  a  specific  fund  is  provided  and  set  apart^  to  be  devoted  to 
the  payment  of  the  interest  in  question  alone;  and  it  would 
seem  to  be  more  than  ample  for  the  purpose^  as  the  tax  pro- 
vided for  on  a  sum  much  less  than  the  present  assessed  valua- 
tion of  the  taxable  property  in  the  State,  would  produce  the 
required  amount,  and  the  appropriation  from  the  General  Fund 
will  not  be  required  till  the  specific  fimd  is  exhausted,  which 
may,  and  in  all  probability,  never  will  occur.  For  these  rea- 
sons there  would  be  even  less  propriety  in  holding  this  appro- 
priation to  be  a  debt  or  liability,  widiin  the  meaning  of  the 
constitutional  restriction,  than  those  which  were  the  subjects 
of  discussion  in  the  cases  cited.  The  Legislature  has  provided 
a  fimd,  and  made  the  appropriation  for  the  entire  amount  No 
further  legislation  is  required  upon  the  subject  Nothing  fur- 
ther remains  to  be  done  on  the  part  of  the  State,  but  the  min- 
isterial duty  of  oollectii^  the  taxes  and  paying  the  interest 
out  of  the  proceeds,  as  it  from  year  to  year  accrues.  Of  course 
the  State  cannot,  without  a  breach  of  good  faith,  refuse  through 
its  ofiicers  to  perform  this  ministerial  duty. 

The  same  reasons  that  are  urged  to  show  that  the  Act  under 
consideration  creates  a  debt  or  liability  within  the  meaning  of 
these  terms  as  used  in  the  Constitution,  apply  with  equal  force 
to  all  of  the  appropriations  made  in  this  State  for  defraying 
the  general  expenses  of  the  State  Government;  and  upon  the 
construction  contended  for,  it  would  be  impossible  to  carry  on 
the  Government  without  violating  the  Constitution,  or  levying 
and  collecting  the  revenues  of  the  State,  under  the  present 
Constitution,  two  years  in  advance  of  the  time  when  they 
would  be  required  for  actual  disbursement  It  is  utterly  im- 
probable that  such  should  have  been  the  intent  of  the  men  who 
framed,  or  the  people  who  adopted  the  Constitution. 

But  if  the  reasons  for  maintaining  the  decisions  already  cited 
upon  this  question  were  less  cogent  than  they  are,  we  should 
now  hesitate  long  before  overruling  them.  The  last  of  them 
was  rendered  in  1860.  The  construction  put  upon  the  clause 
onder  consideration  thenceforth  became  a  judicially  recognized 
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part  of  the  Constitution.  Since  that  time  two  Legislatures 
have  proposed,  and  the  people  have  adopted,  numerous  amend- 
ments to  other  sections  of  the  Constitution,  but  this  provision 
was  left  unchanged.  It  must  be  presumed,  therefore,  that  they 
were  satisfied  to  have  the  provision  under  consideration  stand 
with  the  interpretation  thus  put  upon  it  by  the  Courts. 

It  follows,  from  these  views,  that  the  Act  under  considera- 
tion does  not  create,  or  authorize  to  be  created,  a  debt,  or  lia- 
bility, within  the  meaning  of  the  limiting  clause  of  the  Eighth 
Article  of  the  Constitution. 

Secondly — Conceding  a  debt  or  liability  to  have  resulted 
from  the  action  of  the  Legislature,  is  it  a  debt  created  "in 
case  of  war,  to  repel  invasion,  or  suppress  insurrecti<Hi  ?  " 

Whether  or  not  the  contingency  has  arisen,  which  author- 
izes the  Legislature  to  exercise  the  power  vested  in  it,  within 
the  meaning  of  this  exception,  and  whether  it  will  exercise  the 
power,  are  questions  for  that  body  to  determine.  The  duty 
and  responsibility  of  providing  ways  and  means  to  carry  on  a 
war  in  which  the  State  may  be  engaged,  or  for  repelling,  or 
aiding  to  repel  invasion,  or  suppressing  or  aiding  to  suppress 
insurrection,  rest  upon  the  political  departments  of  tie  Gov- 
ernment, and  not  upon  this  Court;  and  the  correlative  right 
to  determine  when  the  emergency  has  arisen  requiring  their 
action,  must,  necessarily,  to  be  effective,  reside  in  those  bodies 
upon  which  this  great  public  duty,  and  weighty  responsibility 
are  imposed.  If  this  power  is  exercised  improvidently  or 
unwisely,  the  individual  members  of  those  departments  are 
responsible  therefor  to  their  constituents.  But  when  the  politi- 
cal departments  of  the  Government  have  detennined  that  the 
emergency  has  arisen,  and  acted  upon  that  determination,  that 
action  is  conclusive,  and  not  subject  to  be  reviewed  by  this 
Court. 

That  the  State  of  California,  as  an  integral  part  of  the  United 
States,  is  actually  engaged  in  war,  and  in  suppressing  a  vast 
and  powerful  insurrection,  the  general  history  of  the  country, 
and  the  legislation,  both  of  the  State  and  National  Govom- 
ments,  as  well  as  their  judicial  records,  furnish  ample  evi.lence. 
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Nor  can  it  be  assumed,  that,  in  the  war  actually  existing,  there 
is  no  active  element  of  insurrection,  and  no  immediate  danger 
of  conflict  within  our  own  borders  and  upon  our  own  soil. 
The  National  Government  has,  at  least,  thought  it  necessary 
to  make  extraordinary  preparations  for  our  defense.  It  has 
during  the  last  four  years  expended  and  is  now  expending, 
large  sums  of  money  in  the  erection  of  fortifications  for  the 
protection  of  our  harbors,  and  in  building  an  iron-clad  vessel 
for  our  immediate  use.  Our  principal  city  also,  lest  the  com- 
pletion of  the  ironclad  Monitor  furnished  by  the  General 
Government  should  be  too  tardy,  has  assumed  large  responsi- 
bilities in  order  to  hasten  the  work.  So  also  successive  Legis- 
latures have,  in  various  ways,  appropriated  and  expended  hun- 
dreds of  thousands  of  dollars  for  organizing  and  drilling  our 
militia,  and  holding  camps  of  instruction  to  prepare  our  citi- 
zens for  prompt  and  effective  service,  should  the  insurrection 
more  decidedly  manifest  itself  within  our  own  borders. 

It  cannot  be  disguised,  that,  in  spite  of  a  determination  on 
the  part  of  the  General  Grovemment  to  deal  justly  with  all 
nations,  and  of  the  exercise  of  the  most  consummate  skill  of 
diplomacy  to  avert  such  a  result,  the  existing  rebellion  is  liable 
at  any  moment  to  draw  after  it  a  foreign  war,  and  an  inva- 
sion of  our  State  from  abroad.  War  has,  in  fact,  been  actually 
levied  within  our  borders,  as  in  the  case  of  the  Chapman,  and 
active  hostility  may  at  any  moment  manifest  itself  anew. 
These  facts  constitdte  a  portion  of  the  general  domestic  history 
of  the  country,  as  well  as  of  its  legislative  and  judicial  history, 
and  as  such  may  be  noticed.  (Prize  cases,  2  Black,  IT.  S.  Sup. 
Court  R.  667.)  They  furnish,  at  least,  a  basis  for  the  politi- 
cal departments  of  the  Government  to  consider,  whether  or 
not  the  contingency  contemplated  by  the  exception  in  the 
Constitution  has  arisen ;  and  if  those  departments  have  consid- 
ered and  determined  the  question,  that  determination  is  con- 
elusive.  This  point  was  also  decided  by  our  predecessors  — 
all  the  Justices  concurring  —  in  the  case  of  Franklin  v.  The 
Board  of  Examiners,  23  Cal.  175,  in  which  the  same  question 
arose  under  the  Act  of  April  27,  1863,  (Laws  of  1863,  p.  662,) 
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appropriating  six  hundred  thousand  dollars  "  for  the  relief  of 
the  enlisted  men  of  the  California  Volunteers  in  the  service  of 
the  United  States."  The  Court  say :  "  The  evident  intention 
was  to  impose  limitations  upon  ^e  general  power  of  the 
Legislature  to  create  debts,  leaving  them  free,  however,  from 
such  restrictions  in  great  emergencies  caused  by  a  war,  an 
invasion  or  an  insurrection.  In  such  cases  the  Legislature 
should  be  left  free  to  exercise  their  judgment  and  discretion 
upon  the  subject,  answerable  alone  to  the  people  for  any  abuse 
of  the  power.  The  existence  of  the  emergency  calling  for  the 
exercise  of  the  power  is  purely  a  political  question,  and  the 
Legislature,  as  the  body  in  whom  the  political  power  of  the 
State  is  vested,  are  the  sole  judges  as  to  the  existence  of  such 
emergency.  It  is  the  exercise  of  a  purely  political  power,  upon 
a  political  subject,  in  no  manner  of  a  judicial  character,  and 
it  is  not^  therefore,  subject  to  review  or  liable  to  be  coutrolled 
by  the  judicial  department  of  the  State  Government."  To  the 
same  effect  are  the  cases  of  Martin  v.  Mott,  12  Wheat.  29 ; 
Luther  v.  Borden,  7  How.  TJ.  S.  S.  C.  44;  Vanderheyden  v. 
Young,  11  John.  157. 

Kailroads  are,  imdoubtedly,  among  the  most  effeotive  agen- 
cies employed  in  modern  warfare.  In  the  existing  war  hun- 
dreds of  miles  of  railroads  have  be^  a  destroyed,  at  a  great  ex- 
penditure of  life  and  treasure,  expressly  to  deprive  the  adver- 
sary of  the  destroying  army  of  their  use;  and  many  other  miles 
have  been  constructed,  at  Government  expense,  expressly  to 
facilitate  the  operations  of  its  armies.  A  railroad  from  the 
navigable  waters  of  the  State  to  the  granite  quarries  and  for- 
ests of  the  Sierra  Nevada  mountains,  might  be  of  great  im- 
portance to  furnish  timber  and  granite  for  fortification?:,  and 
timber  for  vessels  of  war,  in  case  our  only  port  of  San  Fran- 
cisco should  be  blockaded,  and  cut  off  from  all  attainable  ex- 
teiTial  sources  of  supply;  and  it  might  be  of  great  service  for 
other  uses  to  which  such  works  are  applied  in  military  opera- 
tions. Such  a  road  the  "  Central  Pacific  Railroad  "  is  de.-^iffned 
to  be.  The  National  Government  thought  its  construction  a 
matter  of  suflScient  importance  in  a  military  point  of  view  to 
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justify  large  grants  of  land,  and  grants  of  the  use  of  tlie  national 
credit  to  a  large  amount  to  aid  in  its  construction.  Whether 
or  not,  in  view  of  such  facts,  this  railroad  is  of  suflScient  im- 
portance to  the  military  operations  of  the  State  of  California 
in  the  emergency  present  and  prospective,  and  as  such  a  proper 
subject  for  legislative  appropriations  with  a  view  to  hastening 
its  completion,  and  rendering  it  available  to  the  State  at  an 
early  day,  are  also  questions  committed  to  the  sound  discretion 
of  the  political  departments  of  the  State  Government.  These 
departments  being  charged  with  the  duty  of  providing  for  the 
Bafcty  of  the  State,  are  authorized  to  select  such  means  of  de- 
fense and  protection  as  they  may  deem  most  appropriate.  Mr. 
Chief  Justice  Marshall,  in  McCuLlough  v.  Btate  of  Maryland, 
4  Wheat.  421,  says:  "  We  think  the  sound  cojistruction  of  the 
Constitution  must  allow  the  National  Legislature  that  discre- 
tion with  respect  to  the  means  by  which  the  powers  it  confers 
are  carried  into  execution,  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it  in  the  manner  most  benefi- 
cial to  the  people.  Let  the  end  be  l^itimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  with 
the  letter  and  spirit  of  the  Constitution  are  constitutional." 
(See  also  Lick  v.  Faulkner,  25  Cal.  405.)  Such  being  the  cajse, 
the  determihation  of  these  questions  by  the  political  depart- 
ments of  the  Government  must,  also,  necessarily  be  conclusive. 

The  only  remaining  inquiry  under  this  head,  is,  whether 
those  departments  have  determined  that  the  exigency  has  arisen 
requiring  their  action,  and,  that  the  work  is  of  sufficient  impor- 
tance to  the  State  for  military  purposes  to  justify  an  appropria- 
tion of  the  public  moneys  to  aid  and  hasten  its  early  comple- 
tion ?  And  to  this  inquiry,  the  Act  itself  under  consideration 
furnishes  a  conclusive  answer  in  the  affirmative. 

The  preamble  recites  the  existence  and  vigorous  prosecu- 
tion of  the  war  between  the  Government  of  the  United  States, 
and  certain  States  which  have  revolted  against  its  authority; 
the  ^raiit  by  Congress  of  aid  for  the  construction  of  the  Cen- 
trnl  Pacific  Railroad  for  military  and  other  purposes;  the  insuf- 
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ficiency  of  such  aid  to  complete  the  work  as  speedily  as  neces- 
sary ;  and  the  importance  "  in  view  of  the  present  state  of  war 
and  the  further  [future]  danger  thereof,  that  the  said  railroad 
be  constructed  as  soon  as  possible  to  repel  invasion,  suppress 
insurrection  and  defend  the  State  against  its  enemies,"  and 
then  enacts  in  section  two,  that  "to  expedite  the  construction 
of  said  railroad,  for  the  reasons  set  forth  in  the  preamble  to  this 
Act,  there  shall  be  levied  and  collected,"  etc.  Thus  the  con- 
tingency contemplated  in  the  Constitution  is  recited  in  the  pre- 
amble, which  is  referred  to  in  the  body  of  the  Act  for  the  rea- 
sons that  operated  upon  the  Legislature  to  induce  that  body 
to  pass  the  law  and  make  the  appropriation. 

Thirdly — Does  the  Act  in  question  give  or  loan  the  credit 
of  the  State  to  an  individual,  association  or  corporation,  within 
the  meaning  of  the  prohibition  contained  in  Sec.  10,  Art.  XI, 
of  the  Constitution? 

^^In  case  of  war,  to  repel  invasion  or  suppress  insurrec- 
tion," as  we  have  seen,  the  Legislature  may  appropriate  the 
funds,  or  employ  the  credit  of  the  State  without  limit.  The 
two  provisions  must  be  so  construed,  if  possible,  that  they 
may  stand  together,  and  so  that  there  shall  be  no  restriction 
upon  the  general  power  of  the  political  departments  of  the 
Government  to  render  all  the  resources  of  the  State  available 
in  time  of  war.  If  the  Legislature  may  authorize  the  build- 
ing of  a  railroad  for  military  purposes,  it  may  certainly  appro- 
priate funds  to  aid  a  corporation  in  the  construction  of  a 
similar  work  in  consideration  of  its  use  for  such  purposes. 
The  principal  end  being  the  advantage  to  be  derived  from  the 
xxse  of  the  road,  it  matters  not  that  the  appropriation  inci- 
dentally aids  an  individual,  association  or  corporation.  And 
as  before  shown,  the  question,  as  to  whether  the  emergency 
requiring  an  appropriation  for  such  purposes  has  arisen,  is  one 
for  the  political  departments  of  the  Government  to  determine. 

But  in  our  view  there  is  no  loan  or  gift  of  the  credit  of  the 

State  in  any  just  sense  of  these  terms.     A  railroad  extending 

from  the  navigable  waters  of  the  State  to  its  eastern  boundary 

on  the  summit  of  the  Sierra  Nevada,  and  designed  ultimately 
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to  unite  with  another  road  connecting  it  with  the  Atlantic 
seaboard,  was,  at  the  time  of  the  passage  of  the  Act  in  ques- 
tion, in  process  of  construction,  and  actually  completed  and  in 
operation  for  a  very  considerable  portion  of  the  distance.  In 
the  judgment  of  the  Legislature,  the  State  had,  or  was  liable 
to  have,  immediate  use  for  this  railroad  for  military  purposes, 
and  upon  certain  onerous  considerations,  among  which,  were, 
that  the  company  constructing  said  railroad  should  proceed 
and  complete  it  at  a  certain  rate  per  annum,  and  should,  at 
"all  times  when  required  from  and  after  the  passage  of  this 
Act,  transport  and  convey  over  the  said  railroad,  all  public 
messengers,  convicts  going  to  the  State  Prison,  lunatics  going 
to  the  Insane  Asylum,  material  for  the  construction  of  the 
State  Capitol,  articles  intended  for  public  exhibition  at  the 
fairs  of  the  State  Agricultural  Society,  and  in  case  of  war, 
:.nvasion  or  insurrection,  as  well  as  at  all  other  times,  also 
transport  over  their  said  railroad  all  troops  and  munitions  of 
war  belonging  to  the  State  of  California  free  of  charge,  and 
without  any  other  compensation,"  than  as  in  said  Act  i)ro- 
vided,  made  the  appropriation  under  consideration.  It  is,  then, 
simply  a  case  of  the  State  paying  a  corporation  for  valuable 
services  to  be  rendered,  commencing  at  the  present  moment 
and  extending  through  all  future  time.  It  is  not  a  matter  of 
the  slightest  consequence  to  the  State  whether  the  payment  is 
made  directly  to  the  company  or  to  the  creditors  of  the  com- 
pany, except  by  securing  it  to  the  creditors  of  the  company, 
who  furnish  in  part,  the  funds  to  carry  on  the  work,  the  money 
for  that  purpose  is  more  likely  to  be  readily  obtained ;  and  in 
this  respect,  an  advantage  accrues  to  the  State  in  obtaining  a 
greater  security  for  the  performance  of  the  contract  on  the 
part  of  the  company.  The  State  purchases  certain  advantages 
of  the  company,  and  pays  the  price  to  certain  designated 
creditors  of  the  company  in  satisfaction  of  interest  accruing 
from  time  to  time  on  its  bonds,  instead  of  paying  it  directly  to 
the  company. 

Besides,  as  we  held  in  the  discussion  of  the  first  point,  tif^ 
debt  on  the  part  of  the  State  is  created,  and  consequently  no 
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credit  in  any  proper  sense  of  the  term  arises.  The  act  of  the 
State  in  assuming  to  make  these  payments,  consists  in  a  single 
provision  made  in  advance,  raising  a  fund,  setting  it  aside  and 
specifically  appropriating  it  to  the  payment  of  the  interest 
scnii-annually,  from  year  to  year,  upon  the  presentation  of  the 
coupons  at  the  State  Treasury  —  these  coupons  serving  as  war- 
rants upon  which  the  money  is  to  be  drawn  from  the  Treasury. 
As  no  debt  or  liability  in  the  constitutional  sense  is  created,  so 
no  credit  in  the  constitutional  sense  arises,  or  is  loaned  or 
given.  A  fund  is  provided  in  advance  for  the  purpose,  and 
out  of  it  the  services  to  be  rendered  by  the  company  to  the 
State  are  to  be  paid,  but  the  payments  are  to  be  made  on 
behalf  of  the  company,  in  satisfaction  of  interest  due  from  it 
to  certain  designated  creditors.  The  money  being  provided 
in  the  first  instance,  and  being  in  contemplation  of  law,  always 
on  hand  in  the  Treasury,  before  the  instalments  of  interest 
accrue,  the  transaction  on  the  part  of  the  State  upon  the  prin- 
ciples before  stated,  is  regarded  as  a  cash  transaction.  From 
these  views,  it  follows,  that,  the  Act  in  question  is  not  repug- 
nant to  section  ten  of  Article  XI  of  the  Constitution. 

Our  conclusion  is  that  the  Act  in  question  is  constitutional. 

The  judgment,  so  far  as  it  denies  the  relief  asked  for  in  the 
complaint,  must,  therefore,  be  affirmed. 

But  the  judgment  goes  beyond  this  and  affords  affirmative 
relief  in  favor  of  the  "  Central  Pacific  Eailroad  Company,"  one 
of  the  defendants,  against  Pacheco,  another  defendant,  and  his 
successors  in  office.  There  is  nothing  in  the  record  to  sustain 
this  part  of  the  judgment,  and  to  this  extent  it  is  erroneous 
and  ought  to  be  corrected.  True,  Pacheco  has  not  appealed, 
but  the  People,  and  not  Pacheco,  are  the  real  parties  in  inter- 
est. That  part  of  the  judgment  may  be  of  no  practical  con- 
sequence, but  it  is,  nevertheless,  not  sustained  by  the  record, 
and  for  this  reason  ought  not  to  stand. 

It  is  ordered  that  the  District  Court  modify  its  judgment  by 
striking  out  all  that  portion  of  the  said  judgment  subsequent 
to  the  denial  of  the  injunction,  and  of  the  relief  sought  in  the 
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complaint,  and  that  the  judgment  as  thus  modified  stand  as 
the  judgment  of  the  Court 

Mr.  Justice  Rhodes,  concurring  specially. 

I  concur  in  the  judgment  on  the  sole  ground  that,  by  virtue 
of  the  Act  of  the  Legislature  mentioned  in  the  opinion  of  Mr. 
Justice  Sawyer,  and  the  issuing  of  the  first  fifteen  hundred 
bonds  with  coupons  attached,  by  the  railroad  company,  pay- 
able by  the  State,  a  debt  against  the  State  was  created,  which 
was  none  the  less  a  debt,  and  did  not  cease  to  be  a  debt, 
because  provision  was  made  in  the  Act  for  its  payment — that 
is,  because  a  tax  was  levied  and  an  appropriation  was  made 
for  that  purpose;  and  that  the  existence  of  war  removed  the 
constitutional  restriction  against  the  creation  of  a  debt  exceed- 
ing three  hundred  thousand  dollars. 


JEFFEESON  WILCOXSON  Ain>  JACKSON  WILCOX- 
SON  V.  CHAS.  H.  BURTON,  JOHN  E.  P.  SPILL- 
MAN,  JOHN  B.  BURTON,  EDWARD  McCARTY,  and 
S.  MARSHALL,  ultb  Sheriff  of  Sackameij^to  County. 

Nbw  TBiAL.-»If  the  evidence  is  confllcttng,  a  new  trial  will  not  be  granted 
on  the  ground  that  the  findings  of  the  Court  are  not  warranted  by  the 
evidence. 

Fraudulent  Contbssign  or  Judombnt. — ^A  volantary  confession  of  a  judg- 
ment made  upon  a  bona  fide  debt  by  the  debtor  in  favor  of  the  creditor, 
without  the  knowledge  of  the  creditor,  and  the  Issuance  of  an  execution 
thereon  at  the  request  of  the  debtor,  and  a  levy  on  the  debtor's  goods  by 
virtue  thereof — also  without  the  knowledge  of  the  creditor — for  the  purpose 
of  enabling  the  creditor  to  obtain  priority  over  other  creditors  of  the 
debtor,  is  such  a  fraud  upon  the  other  creditors  as  renders  the  Judgment  and 
levy  void,  as  to  an  attachment  or  execution  in  favor  of  the  other  creditors 
afterwards  levied  on  the  same  property. 

VoLUNTABT  JuDOMBNTS  —  Whbn  VOID. — ^A  judgment  rendered  upon  confes- 
sion of  the  debtor,  and  at  his  instance,  without  any  request  on  the  part  of 
the  creditor,  and  without  his  knowledge,  is  void  as  between  the  parties,  and 
will  not  bar  an  action  brought  by  the  creditor  on  the  same  cause  of  action, 
nor  will  It  estop  the  debtor  fron  denying  all  the  facts  set  forth  in  it. 

Ratification  or  JuDGifSNT. — ^When  a  debtor  confesses  judgment  without  the 
knowledge  or  request  of  the  creditor,  and  the  creditor  thereafter  ratifies  It, 
and  attempts  to  enforce  it,  it  will  become  binding  between  the  parties  to  it 
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by  force  of  the  ratification,  bat  such   ratification  cannot  aflCect  rights  ae- 
qnlred  by  other  parties  prior  to  the  ratification. 

Confession  of  a  Judombht  fos  ▲  Bum  obbatbr  than  »  Due — The  execu- 
tion and  delivery  of  a  note  by  the  debtor  to  his  creditor  for  a  sum  greater 
than  Is  actually  due,  for  the  purpose  of  defrauding  other  creditors  of  the 
debtor,  and  the  voluntary  confession  of  a  Judgment  on  the  same  by  the  * 
debtor,  renders  the  judgment  fraudulent  and  void  as  to  the  other  creditors 
of  the  debtor. 

What  Claim  is  ukbgkd  bt  Judgmknt. —  A  judgment  by  confession  merges 
no  claim  of  the  creditor  except  such  as  are  Included  In  It  by  some  form  of 
direct  statement. 

Estoppel. — A  defendant  Is  estopped  from  proving  the  averments  of  his  an- 
swer to  be  false. 

Statement  coxfessino  Judoment. —  If  the  statement  upon  which  a  volun- 
tary confession  of  judgment  is  made  does  not  correctly  describe  the  debt, 
the  judgment  is  void  as  to  the  creditors  of  the  judgment  debtor. 

Evidence  of  Indebtedness  included  in  a  Yoluntabt  Judgment. —  If  a  suit 
Is  brought  to  set  aside  a  judgment  confessed  voluntarily,  on  the  ground 
that  the  same  Is  fraudulent,  the  parties  defendant  cannot  Introduce  parol 
evidence  to  sustain  the  judgment,  which  will  show  that  the  statement  on 
which  it  was  rendered  was  false,  nor  can  they  introduce  parol  evidence  of 
Items  of  indebtedness  not  only  not  included  In  the  statement,  but  by  impli- 
cation excluded  from  It. 

Nvw  Tblil  fob  Ibbbqulabitt. — If  the  Court,  after  a  case  is  submitted, 
examines  books  of  account  as  evidence,  which  have  not  been  given  in 
evidence  during  the  trial,  a  new  trial  will  not  be  granted  for  this  irregularity 
unless  it  Is  stated  in  the  record  to  be  one  of  the  grounds  on  which  the 
motion  win  be  made. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

The  executions  issued  on  the  judgments  confessed  by  Bur- 
ton &  McCarty  in  favor  of  C.  H.  Burton,  and  Spillman,  were 
levied  by  Marshall,  the  Sheriff,  on  the  goods  of  Burton  & 
McCarty.  The  plaintiffs  commenced  suit  against  Burton  & 
McCarty  on  their  indebtedness,  and  procured  attachments,  which 
were  afterwards  levied  on  the  same  goods. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  W.  Winans,  for  Appellants. 

H.  H.  Hartley,  for  Respondenti, 

By  the  Court,  Shafteb,  J. 

On  the  second  day  of  October,  1861,  a  judgment  for  twenty- 
four  thousand  dollars  was  entered  in  the  District  Court  of  the 
Sixth  Judicial  District  in  favor  of  C.  H.  Burton  against  Bur- 
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ton  &  McCarty,  defendants  herein,  upon  the  following  state- 
ment, duly  entitled  and  sworn  to  by  them : 

**  We  hereby  confess  judgment  in  favor  of  Charles  H.  Burton, 
plaintiff  above  named,  for  the  sum  of  twenty-four  thousand 
($24,000)  dollars,  and  authorize  the  entry  of  judgment  against 
us  therefor,  with  costs. 

"  This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  upon  the  following  facts:  Since 
the  year  1852  up  to  the  present  time,  plaintiff,  Charles  H. 
Burton,  has  been  a  resident  of  San  Francisco,  and  has  during 
such  time  acted  as  our  agent,  t.  e,,  agent  of  firm  of  Burton  & 
McCarty,  of  the  City  of  Sacramento,  of  which  we,  John  Bur- 
ton and  E.  McCarty,  are  the  members.  That  as  such  agent 
the  plaintiff  has  from  time  to  time  during  the  j)eriod  aforesaid 
made  advances  of  money  upon  our  account,  and  rendered  ser- 
vices unto  us;  that  upon  the  31st  of  May,  1861,  plaintiff  and 
ourselves  accounted  together  and  made  a  balance  sheet  of  our 
transactions  to  that  day;  that  thereupon  we  were  found 
indebted  unto  plaintiff  in  the  sum  of  twenty-seven  thousand 
dollars;  that  thereupon  we  gave  our  obligation  unto  plaintiff 
to  pay  unto  him  said  sum,  with  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month ;  that  upon  said  note  there  has  been 
paid  the  sum  of  thirty-five  hundred  dollars. 

"  J.  E.  BtJBTON, 

"Edwabd  McOaett/' 

The  said  Burton  &  McCarty  on  the  same  day  made  a  further 
confession  in  favor  of  defendant  Spillman,  for  ten  thousand 
dollars,  in  which  the  facts  out  of  which  the  indebtedness  arose, 
are  set  forth  as  follows: 

"This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  out  of  the  following  facts:  The 
plaintiff  has  between  the  years  1852  to  1857,  and  from  thence 
until  the  present  time,  with  exception  of  some  four  month."* 
during  the  year  1857,  been  in  our  (Burton  &  McCarty's)  em- 
ploy as  salesman,  at  our  place  of  business.     During  such  period 
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we  have  become  from  time  to  time  indebted  unto  him  for  his 
services,  and  during  such  time  he  has  been  in  the  habit  of 
investing  with  us  such  moneys  as  he  accumulated,  to  be  used 
by  us  in  our  business.  Upon  investigating  his  account  with 
us  we  find  the  sum  of  ten  thousand  dollars  to  be  justly  duo- 
him  from  us." 

.  This  action  is  brought  for  the  purpose  of  setting  aside  these 
judgments,  on  the  ground  that  they  are,  respectively,  fraudu- 
lent and  void  as  to  the  plaintiffs,  creditors  of  Burton  & 
McCarty. 

As  to  the  judgment  in  favor  of  0.  H.  Burton,  the  complaint 
charges  that  at  the  date  of  the  confession  the  indebtedness  of 
Burton  &  McCarty  to  C.  II.  Burton  did  not  exceed  two  thou- 
sand dollars  at  the  most;  that  the  confession  was  made  with- 
out his  knowledge,  consent  or  solicitation,  and  that  no  person 
was  duly  authorized  to  accept  or  receive  the  same  in  his  name 
or  for  his  benefit;  that  the  same  was  made  by  Burton  & 
McCarty  on  their  own  motion,  and  was  filed  by  them  or  by 
their  procurement;  that  they  took  out  execution  and  caused 
the  same  to  be  levied  on  their  property,  and  that  the  said  C. 
H.  Burton,  who  resided  in  San  Francisco,  knew  nothing  of 
these  proceedings  until  the  day  after  the  levy,  when  he,  being 
well  aware  of  their  fraudulent  character,  justified  them,  and 
has  ever  since  continued  to  justify  and  claim  imder  them,  as 
bona  fide. 

As  to  the  judgment  of  Spillman,  the  complaint  alleges  that 
Burton  &  McCarty  owed  him  but  a  few  hundred  dollars,  instead 
of  ten  thousand.  That  Spillman  has  taken  out  execution  on 
said  judgment,  and  caused  it  to  be  levied,  and  that  Burton  & 
McCarty  are  insolvent. 

All  the  principal  allegations  were  denied.  The  trial  was 
by  the  Court,  who  found  for  the  plaintiffs,  and  judgment  was 
thereupon  duly  entered  upon  the  findings. 

The  defendants  moved  for  a  new  trial,  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  decision,  and  that 
it  is  against  law ;  and  upon  the  further  ground,  so  far  as  Spill- 
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man  is  concerned,  of  newly  discovered  evidence.  The  notice 
also  refers  to  errors  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  party,  as  ground  upon  which  the  motion  would  be 
rested;  but  there  is  no  specification  in  the  record,  nor  does 
the  brief  filed  for  the  appellant  refer  to  any  errors  falling 
within  the  general  description. 

The  motion  for  new  trial  was  overruled,  and  the  appeal  is 
from  the  order. 

The  Court  finds,  generally,  that  both  judgments  are  fraudu- 
lent, as  alleged,  and  then  proceeds  to  find  specifically  a  series 
of  facts,  some  of  which  are  ultimate  in  their  character,  and 
others  secondary  merely,  raising  presumptions  more  or  less 
cogent  as  to  the  truth  of  the  allegations  of  fraud.  Passing 
the  general  finding  that  both  judgments  were  fraudulent  as  to 
the  creditors  of  Burton  &  MeCarty,  the  counsel  of  the  appel- 
lants advanced  two  propositions:  First  —  That  all  the  facts, 
both  final  and  secondary,  bearing  upon  the  question  of  fraud, 
were  found  by  the  Court  upon  insufficient  testimony;  and 
Second — That  ihe  ultimate  facts  found  by  the  Court  are,  as 
matter  of  law,  insufficient  to  support  the  judgment. 

First — We  have  examined  the  testimony  contained  in  the 
voluminous  record  filed  in  this  action  with  patient  atten- 
tion; and  have  furthermore  a.uikd  ourselves  of  the  thorough 
and  exhaustive  discussion  of  counsel  upon  the  weight  of  the 
evidence  and  the  conclusions  properly  to  be  drawn  from  it, 
and  we  are  satisfied  not  only  that  the  case  is  one  where  the 
evidence  is  in  conflict,  but  one  in  which  the  Court  below 
did  not  80  far  mistake  the  relative  weight  of  the  opposing 
proofs  as  to  justify  us  in  going  behind  the  special  findings. 
The  position  of  the  counsel  for  the  appellants  that  many  of 
the  special  findings  are  without  evidence  to  support  them, 
is  not  borne  out  by  the  record.  "Where  the  findings  are  not 
sustained  by  direct  evidence  in  opposition  to  the  positive 
testimony  of  the  parties  to  the  respective  judgments,  they  are 
sustained  by  the  admissions  or  counter-statements  in  the 
answers,  or  by  the  evidence  of  circumstances;  and  under  tlu 
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settled  practice  of  this  Court  we  cannot  review  the  case  upon 
the  testimony. 

Second  —  The  only  question  remaining  to  be  considered, 
aside  from  that  made  upon  the  evidence  alleged  to  be  newly 
discovered,  and  a  question  of  "  irregularity,"  is  as  to  whether 
all  or  any  of  the  fit*^!  facts,  specially  found,  support  the  judg- 
ments as  matter  of  law. 

1.  As  to  the  judgment  in  favor  of  O.  H.  Burton. 

It  is  found  that  Burton  &  McCarty  were  insolvent  at  the 
date  of  the  judgment ;  that  0.  H.  Burton  resided  in  San  Fran- 
cisco, and  was  there  the  day  the  judgment  was  confessed; 
that  "the  confession  was  given  and  caused  to  be  entered  up 
by  Burton  &  McCarty  of  their  own  motion ;"  that  "  no  one 
was  authorized  by  said  C.  EL  Burton  to  receive  said  confession 
of  judgment  for  him  or  to  act  as  his  agent  in  that  respect;" 
that  "he  did  not  know  said  confession  had  been  made  until 
the  day  following  its  entry  and  after  the  levy  of  execution 
issued  thereon,  after  the  levy  of  plaintiff's  attachment;  and 
that  the  giving  of  said  confession  was  a  voluntary  act  on  the 
part  of  said  Burton  &  McCarty  to  enable  said  Charles  II.  Bur- 
ton to  obtain  priority  over  all  the  creditors  of  said  Burton  & 
McCarty,  including  the  plaintiffs ;  and  that  -aid  Burton  &  Mc- 
Carty directed  and  caused  the  execution  on  said  confession  to 
be  levied  on  their  property  immediately  after  its  issuance;" 
and  that  "  the  goods  so  levied  upon  were  all  the  visible  prop- 
erty of  said  Burton  &  McCarty."  In  addition  to  these  find- 
ings, the  complaint  alleges  that  at  the  date  of  the  confession 
Burton  &  McCarty  were  "  apprehensive  that  the  claims  of 
these  plaintiffs  and  others,  their  bona  fide  creditors,  would  be 
presented  to  them  for  payment,  and  if  not  paid,  that  attach- 
ments would  be  issued  against  them  and  their  property;"  and 
that  "  the  confession  was  made  for  the  purpose  of  giving  a 
prior  lien  to  C.  H.  Burton^"  The  truth  of  these  averments  is 
not  denied  in  the  answers,  and  is  assumed  throughout  in  the 
argument  of  counsel.  The  question  is:  What  is  the  legal 
effect  of  these  facts  upon  the  rights  of  the  parties  ? 

It  was  held  in  Eyan  v.  Daley,  6  Cal.  238,  ona  state  of  facts 
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like  the  above  in  every  substantial  particular,  that  the  judg- 
ment was  void  as  to  the  subsequent  attaching  creditor.  There 
can  be  no  doubt  as  to  the  right  of  a  debtor  in  insolvent  circum- 
stances to  pay  or  secure  a  part  of  his  creditors  to  the  preju- 
dice of  the  balance,  nor  is  it  doubted  that  security  may  be 
given,  effectually,  by  confessions  of  judgment  in  favor  of  the 
creditors  intended  to  be  preferred.  The  real  question  is,  when 
does  a  judgment  based  upon  a  confession  made  without  any 
request  on  the  part  of  the  creditor  and  without  his  knowledge, 
and  entered  up  at  the  instance  of  the  debtor  alone,  become  a 
judgment  aa  between  the  parties  to  it?  that  is,  when  does  it 
take  effect  in  fact  "  as  a  final  determination  of  the  rights  of 
the  parties  in  the  proceeding? "  (Practice  Act,  Section  144.) 
It  is  clear  that  a  judgment,  in  the  case  supposed,  would  have 
no  effect  at  the  date  of  its  entry.  So  far  as  the  creditor  is 
concerned,  he  would  not  be  bound  to  accept  the  judgment  as 
the  measure  of  his  rights.  It  would  not  bar  an  action  brought 
by  him  on  the  same  gravamen,  nor  would  it  even  estop  the  party 
by  whom  the  confession  was  made  from  denying  any  or  all  the 
facts  set  forth  in  it.  A  judgment  without  parties,  or  a  judg- 
ment, however  perfect  in  form,  which  is  attended  with  none 
of  the  consequences  of  a  judgment,  can  be  a  judgment  only 
by  pretension.  It  may  be  admitted,  where  a  debtor  confesses 
judgment  without  the  request  or  knowledge  of  his  creditor,  and 
the  creditor  thereafter  ratifies  it  by  claiming  under  it  and 
attempting  to  enforce  it,  that  the  record  will  become  binding 
as  between  the  parties  to  it  —  by  force  of  the  ratification ;  and 
that  by  relation  the  judgment,  as  to  them,  would  be  considered 
as  good  from  the  date  of  its  entry.  But  such  ratification  can 
neither  override  nor  in  any  manner  affect  rights  acquired  prior 
to  the  ratification  and  while  the  judgment  was  one  only  in 
name.  To  hold  otherwise  would  be  to  go  counter  to  all  anal- 
ogy, and  would  be  subversive  of  authority  which  it  is  now  too 
late  to  question.  The  case  of  Bailey  v.  Brya/nt,  24  Pick.  198, 
cited  for  the  appellants,  is  not  opposed  to  the  views  which  we 
have  presented;  for  the  decision  in  that  case  was  put  upon 
the  ground  —  first,  that  the  first  attachment  suit  was  brought 
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in  effect  by  the  direction  of  the  creditor ;  or,  that  failing,  then 
upon  the  ground  that  both  the  suit  and  the  attachment  were 
ratified  by  the  creditor  before  the  second  attachment  was 
made. 

2.  The  Court  further  found  that  the  actual  indebtedness 
of  Burton  &  McCarty  to  C.  H.  Burton  at  the  time  when  the 
note  mentioned  in  the  confession  was  executed,  was  nine  thou- 
sand eight  hundred  and  three  dollars  and  seventy-three  cents 
less  than  the  amount  for  which  the  note  was  given,  and  that 
said  excess  was  included  in  the  note  for  the  purpose  of  defraud- 
ing creditors.  These  facta  being  given,  the  judgment  is  unques- 
tionably void.  (McKerUry  v.  Gladwin  et  al.j  10  Cal.  227; 
Scales  V.  Scott,  13  Cal.  76.)  There  is  little  or  no  positive  evi- 
dence to  support  the  finding  upon  which  the  conclusion  pro- 
ceeds, but  the  circumstantial  evidence  in  favor  of  its  correct- 
ness is  entitled  to  the  gravest  consideration. 

3.  But  further:  The  note  is  misdescribed  in  the  judgment 
and  in  the  statement  on  which  the  judgment  is  founded. 
The  note  was  for  twenty-seven  thousand  five  hundred  and 
forty-five  dollars  and  eighty-one  cents,  at  two  per  cent  per 
month  interest;  and  it  is  described  as  a  note  for  twenty-seven 
thousand  dollars  at  one  and  one  half  per  cent  interest,  and 
the  facts  out  of  which  the  indebtedness  arose  are  not  set  forth 
in  the  statement  with  proper  precision.  By  reason  of  these 
defects,  and  on  the  authority  of  Richards  v.  McMillan,  6  Cal. 
419;  Cordier  v.  Schloss  et  ah,  12  Cal.  143,  and  Cordier  v. 
Schloss  et  ah,  18  Cal.  676,  the  Court  held  that  the  judgment  was 
prima  facie  fraudulent,  and  that  the  burden  of  rebutting  the 
presumption  was  upon  the  party  claiming  under  the  judgment. 
Xow,  die  confession  states  that  the  indebtedness  for  which 
the  note  was  given  was  for  "services  and  advances,"  and  it 
behooved  the  creditor  to  prove  that  at  the  date  of  the  note 
Burton  &  McCarty  were  indebted  to  him  for  "services  and 
advances"  in  the  sum  of  twenty-seven  thousand  five  hundred 
and  forty-five  dollars  and  eighty-one  cents.  But  the  defend- 
ant (C.  H.  Burton)  wag  estopped  by  his  answer  from  proving 
the  proposition  —  for  he  had  averred  therein  that  the  amount 
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for  which  the  note  was  givea  was  not  due  him  for  "  services 
and  advances,"  but  for  services  and  advances,  and  interest 
thereon  (nine  thousand  four  hundred  and  nineteen  dollars  and 
four  cents,)  at  the  rate  of  two  per  cent  per  month,  under  a 
special  agreement  to  that  effect.  The  defendant,  however, 
was  allowed  to  go  into  proof  of  the  interest  item,  and  the 
Court  has  found  that  as  two  thousand  one  hundred  and  two 
dollars  and  forty-four  cents,  parcel  thereof,  the  interest  was 
cast  upon  the  amount  due  for  service,  and  in  the  absence  of 
any  contract,  either  written  or  verbal;  and,  it  may  be  added 
that  the  defendant,  in  his  answer,  in  stating  the  contract  for 
interest,  limits  the  interest  to  "  advances."  Our  purpose,  how- 
ever, is  not  to  make  any  use  here  of  the  finding  of  the  Court 
on  the  question  of  interest  For  the  purposes  of  the  argument, 
at  this  point  it  may  be  assimied  that  the  finding  was  a  false 
finding,  and  that  the  nine  thousand  four  hundred  and  nineteen 
dollars  and  four  cents  was  lawfully  due,  as  interest  on  the  prin- 
cipal claims,  at  the  time  the  note  was  executed ;  and  that  Bur- 
ton &  McCarty  had  reference  to  that  item  in  settling,  in  their 
ovm  minds,  the  amoimt  of  the  judgment  to  be  confessed. 
Still,  these  facts  cannot  be  considered  in  the  defendants'  favor, 
for  the  reason  that  they  contradict  ♦he  terms  of  the  confession 
and  demonstrate  a  fraud,  consisting  at  once  in  a  suppros>ion 
of  the  truth,  and  in  a  suggestion  of  what  was  manifestly  false. 
In  stating  that  Burton  &  ^IcCarty  were  indebted  to  C.  H.  Bur- 
ton in  the  sum  of  twentj-seven  thousand  dollars  for  " services 
and  advances,"  a  "suggestion"  was  made  which  all  the 
answers  show  to  have  been  false,  for  they  all  aver  that  when 
the  note  was  given  there  was  only  eighteen  thousand  one  hun- 
dred and  twenty-six  dollars  and  seventy-seven  cents  due  on  the 
grounds  named  in  the  statement;  and  though  twenty-seven 
thousand  five  hundred  and  forty-five  dollars  and  eighty-one 
cents  may  have  been  due  at  the  giving  of  the  note,  still,  by 
the  answers,  there  was  a  suppression  of  the  truth  also ;  for  the 
confession,  by  the  hypothesis,  disclosed  less  than  two  thirds 
of  the  true  basis  of  the  indebtedness;  tliereby  putting  C.  TI. 
Burton  in  a  position  to  bring  an  actiou  for  the  non-perform- 
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aneo  of  the  interest  contract  alleged,  unembarrassed  by  the 
judgment.  A  judgment  by  confession  merges  no  claim  of  the 
creditor,  except  such  as  are  included  in  it  by  some  form  of 
direct  statement;  and  interest  is  neither  a  "service"  nor  "ad- 
vance." The  cases  of  Richards  v.  McMillan,  and  of  Cordier 
V.  Schloss  have  no  bearing  upon  the  point  which  we  are  now 
considering.  In  each  of  those  cases  the  statement  was  de- 
fective, because  it  was  too  general ;  and  the  judgments  were  held 
to  be  fraudulent  prima  facie  for  that  reason;  and  it  was  fur- 
ther considered  that  the  party  might  supply  the  omitted  de- 
tails by  testimony  to  be  produced  at  the  trial.  The  point  ad- 
judged is,  that  particular  facts  lying  within  the  scope  of  the 
general  terms  used  in  a  confession,  may  be  brought  forward 
by  averment.  If  the  confession  states  a  "promissory  note," 
(implying  a  consideration),  or  "services"  or  "advances,"  or 
both,  as  the  source  or  ground  of  indebtedness,  the  creditor, 
always  keeping  within  the  limits  of  the  terms  used,  may  prove 
all  matters  explanatory.  Beyond  this  he  cannot  go.  To  allow 
him  to  go  further,  and  prove  a  claim  which  the  statement 
not  only  does  not  include,  but  excludes  by  necessary  intend- 
ment, would  be  to  allow  him  to  prove  his  judgment  to  he 
"virtuous"  (6  Cal.  421)  by  proving  it  to  be  false;  and  to 
this  solecism,  we  may  add^  that  such  license  of  proof  would 
violate  every  rule  of  evidence  applicable  to  the  question,  and 
invite  a  perpetration  of  the  very  frauds  against  which  the 
rtatute  was  intended  to  guard. 

Second  —  As  to  the  judgment  confessed  in  favor  of  Spillman. 

For  reasons  kindred  to  those  already  stated,  we  cannot  set 
aside  the  findings  of  the  Court  in  their  bearings  upon  this 
judgment,  on  the  ground  that  they  are  not  supported  by  the 
evidence.  It  is  true  there  was  no  lack  of  positive  testimony 
in  favor  of  its  integrity,  but  the  Court  below  evidently  more 
than  doubted  its  truth  in  view  of  the  logic  of  the  events  proved. 
As  to  the  legal  effects  of  the  facts  found  there  can  be  no 
question. 

It  is  urged  that  the  Court  examined  the  account  of  Spill- 
man  in  the  books  of  Burton  &  McCarty  after  the  case  was 
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submitted,  the  books  not  having  been  given  in  evidence.  Were 
this  imputation  true  as  fact,  no  advantage  could  be  taken  of 
it  on  this  appeal,  however  Spillman  may  have  been  prejudiced 
by  it,  and  for  the  reason  that  the  "irregularity"  (Practice 
Act,  Sec.  193)  is  not  stated  in  the  record  as  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  would  be  made. 
But  it  is  established,  both  by  the  statement  and  by  a  special 
certificate  of  the  Judge,  that  the  books  were  in  evi- 
dence in  fact;  and  as  to  the  newly  discovered  evidence  the 
affidavits  disclose  nothing  new  except  the  mistake  of  defend- 
ants' counsel  in  supposing  the  books  were  not  put  in  evidence 
at  the  trial. 

Mr.  Justice  Sawyeb  expressed  no  opinion. 


JAMES  B.  McMIlfN  v.  MOSES  O'CONNOR,  RICHARD 
F.  RYAN,  AND  JANE  HOGAN. 

ACKxowLEDGMBNT  OF  A  Debd. —  A  coDSnlar  agent  of  the  United  States  tn  a 
foreign  port,  on  the  16th  of  January,  1859,  or  prior  thereto,  was  not  em- 
»     powered  to  take  and  certify  the  acknowledgment  of  the  execution  of  a  deed 
conveying  real  estate  in  this  State. 

Certificate  of  Acknowledgment  of  Deed. —  A  certificate  of  the  acknowledg- 
ment of  the  execution  of  a  deed  is  defective  if  it  does  not  state  that  the 
person  making  the  acknowledgment  is  known  to  the  officer,  or  proved  to  him 
to  be  the  person  described  in  and  who  executed  the  same. 

Cebtified  Copies  of  Deeds  as  Evidence. —  Copies  of  deeds  duly  filed  for 
record  in  the  Recorder's  office  of  the  proper  county,  or  which,  after  having 
been  duly  filed  for  record,  have  been  recorded  in  the  proper  book  of  records, 
are  admissible  In  evidence  in  all  Courts  and  in  all  actions  and  proceedings 
with  the  like  effect  as  the  originals  could  be  if  produced,  upon  proof  of  the 
loss  of  the  originals,  or  that  they  are  not  in  the  power  of  the  party  offering 
the  copies. 

Deeds  ddlt  Recorded. —  Deeds  not  properly  acknowledged  or  proved,  but 
filed  for  record  or  recorded  In  the  proper  book  of  the  proper  eoonty,  are  not 
duly  filed  for  record  or  duly  recorded.. 

Cbbtifibd  Coft  of  Recobdbd  Deed  not  duly  AcKNOwuroaaD  as  Btidenci. — 
A  certified  copy  of  a  deed  filed  for  record,  or  recorded  in  the  proper  book  of 
records  prior  to  the  Act  of  April  80,  1860,  but  which  was  not  acknowledged, 
or  proved  as  required  by  law,  is  not  admissible  in  evidence  without  proof 
being  first  made  that  the  original  deed  was  genuine,  and  was,  in  truth,  ex- 
ecuted by  the  grantor  or  grantors  therein  named. 

Deed    not    duly    Acknowledged,    E>xbcuted    and    Witnessed    in    a    ForeioSK^ 
Country. —  Where  a  deed  not  properly  acknowledged  is  executed  and  wit-^ 
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nessed  by  a  subscribing  witness  in  a  foreign  country,  proof  tbat  It  was  ex- 
ecuted by  the  grantor  Is  sufficient  to  entitle  it  to  be  received  in  evidence 
without  producing  the  attesting  witness,  or  accounting  for  his  al>sor.ce.  or 
proving  his  handwriting. 

Evidence  op  Title  acquibsd  pending  Litigation. —  If  the  defendant  In  an 
action  to  recover  possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  pending  the  litigation,  evidence  of  this  fact  cannot  be  introduced, 
unless  it  is  pleaded  as  a  defense  in  a  supplemental  answer. 

Cbrtipicate  op  Pi'BCHASB  AS  EVIDENCE. —  A  Certificate  of  purchase  of  real 
estate,  executed  by  a  Sheriff  on  a  sale  made  by  virtue  of  an  execution  Issued 
on  a  Judgment,  is  Incompetent  as  evidence  to  establish  any  right,  either  le^^al 
or  equitable,  to  the  possession  of  the  premises  therein  described. 

Discretion  op  Court  in  allowing  Amendments. —  If  the  defendant  in  an 
action  to  recover  possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  pending  litigation,  and  has  not  pleaded  such  title  in  a  supplemental 
answer,  and  for  that  reason  his  evidence  of  such  title  Is  excluded  by  the 
Court,  it  is  not  an  abuse  of  the  discretion  of  the  Court  to  deny  his  appli- 
cation made  during  the  trial,  to  be  allowed  to  amend  his  answer  so  as  to 
obviate  the  objection. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

John  W,  Dwindle,  J.  McM.  Shafter,  and  Edmond  L.  Goold, 
for  Appellants,  confined  their  argument  to  the  question  whether 
the  Court  erred  in  excluding  the  judgment  roll  and  proceedings 
in  the  District  Court  of  the  Twelfth  Judicial  District,  in  the 
case  of  Gleason  v.  Maume  and  others. 

Edward  Tompkins,  also'for  Appellants. 

I.  The  certified  copy  of  deed  from  Maume  to  Dundon,  under 
which  plaintiff  made  title,  was  improperly  admitted  in  evidence, 
because — - 

1.  The  original  was  not  shown  not  to  be  in  possession  of 
plaintiff,  nor  was  it  in  any  manner  accounted  for. 

2.  The  original,  if  it  had  been  produced,  could  not  have  been 
admitted  in  evidence,  because — 

3.  The  officer  does  not  certify  that  the  person  making  the 
acknowledgment  was  either  known  or  proven  to  him  to  be 
either  Matthew  Maume  or  Matthew  Waldron  Maume.  He 
was,  therefore,  wholly  unidentified,  and  there  is  no  guaranty 
whatever  that  the  real  Matthew  Maume  ever  saw,  and  much 
less  executed  the  pretended  deed. 
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4.  The  officer  who  made  the  certificate  had  no  power  to  take 
the  acknowledgment.  A  ^^  Consular  Agent  "  is  not  one  of  those 
authorized  by  our  statute  to  take  acknowledgments.  He  is  not 
a  consul,  vice  consul,  or  even  a  deputy  consul.  He  is  a  local 
agent,  appointed  by  the  consul  to  discharge  certain  specific 
duties,  and  having  no  general  powers.  But  if  this  was  other- 
wise, yet  a  consul  has  no  power  to  depute  a  special  authority 
given  to  him  by  statute,  and  that  does  not  itself  authorize  him 
thus  to  delegate  it. 

There  was  also  a  subscribing  witness,  "  P.  Lynch,"  and  his 
signature  was  not  proven  or  accounted  for  in  any  manner.  Had 
the  deed  itself  been  produced,  it  could  only  have  been  omitted 
after  both  were  proven.  It  will  not  be  pretended  that  the  copy 
was  hetter  than  the  original  would  have  been!  If  so,  then  a 
party  unable  to  prove  his  deed  has  only  to  lose  it,  get  a  certified 
copy,  and  avoid  the  difficulty. 

It  will  not  be  pretended  that  the  original  could  have  been 
read  until  the  signatures  of  the  grantor  and  the  witness  were 
both  proven. 

II.  The  tax  deed  to  Ryan  was  improperly  excluded.  The 
only  objection  was,  that  it  had  not  been  iet  up  by  supple- 
mental answer,  and  the  right  under  it  had  accrued  subsequent 
to  the  commencement  of  this  action.  It  was  not  necessary 
to  set  it  up  at  all.  It  proved  (as  .it  was  not  objected  to  for 
insufficiency,  or  on  any  other  ground  than  that  it  Avas  after 
the  commencement  of  this  action)  that  another  party  was  the 
owner  of  a  part  of  the  lot  at  the  time  of  the  trial.  The  stat- 
ute provides  for  the  case  where  the  plaintiff's  title  has  termi- 
nated after  the  suit  is  commenced,  and  directs  that  the  judgment 
shall  be  according  to  the  fact. 

Here  the  plaintiff  recovered  by  this  decision  of  the  Court^ 
the  whole  lot,  and  damages  for  its  detention,  when  evidence,  the 
validity  of  which  was  not  questioned,  was  offered,  that  proved 
that  as  to  a  part,  his  title  had  terminated,  and  he  had  no  right 
to  its  possession.  If  there  could  be  any  doubt  as  to  its  admis- 
Bibility  on  the  first  ground,  there  can  be  none  as  to  defendants' 
right  to  put  it  in  evidence  in  reduction  of  damages.     He  would 
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yet  be  liable  to  Bjan  for  the  use  of  his  part  of  the  lot,  and 
thus  would  be  compelled  to  pay  for  it  twice.  (See  particu- 
larly TusHn  V.  Fought,  28  CaL  287;  Moore  v.  Tice,  22  CaL 
513.) 

(7.  F.  &  T7.  L.  Sluurp,  ior  Eespondent 

The  statute  of  1860,  (p.  358,)  provides  "that  instruments 
embraced  in  section  one  of  the  Act,  may  be  read  in  evidence, 
under  the  same  circumsUmces  (md  rides  as  are  now  or  may 
be  hereafter  provided  by  law  for  using  copies  of  instruments 
duly  executed  and  recorded ;  provided,  that  proof  shall  be  first 
made  that  the  instruments,  copies  of  which  it  is  proposed  to  use, 
were  genuine  instruments,  and  were  in  truth  executed  by  the 
grantor  or  grantors  therein  named." 

The  existence  and  genuineness  of  the  original  was  conclu- 
sively established. 

No  objection  was  taken  thai  the  existence  of  original  was  not 
proven  by  the  best  evidence,  that  is,  by  the  subscribing  witness. 
Hence,  such  an  objection  cannot  be  taken  for  the  first  time  in 
this  Court    {Doe  v.  Ross,  8  Dowl.  389.) 

The  statute  does  not  require  such  proof,  and  the  constnic- 
tion  sought  to  be  placed  upon  it  would  take  all  force  from  the 
statute,  because  the  proof  insisted  upon  would  prove  the  in- 
strument without  the  aid  of  the  statute. 

It  was  absurd  to  contend  that  proof  must  be  offered  as  to  the 
signature  of  the  subscribing  witness,  on  the  introduction  of  a 
certified  copy.     (Jackson  v.  Vail,  Y  Wend.  125.) 

This  Court  has  dispensed  with  proof  of  the  subscribing  wit- 
ness, even  when  original  is  introduced.  It  requires  only  proof 
of  Ae  signature  of  the  "porfy  to  be  charged/'  which  is  the  sensi- 
ble rula    (Hw^burt  v.  Jones,  25  Cal.  225.) 

Again:  The  deed  was  executed  out  of  the  jurisdiction  of  the 
Court — beyond  seas.  Both  the  grantor,  grantee,  and  subscrib- 
ing witness,  were  at  the  time  of  trial  in  Ireland,  which,  in  it- 
self, dispensed  with  all  other  proof  even  at  common  law.  (1 
Green,  on  Ev.,  §  5Y2,) 

Vol.  XXVII.— 16 
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The  certified  copy  was  also  admissible,  independent  of  the 
statute  of  1860,  under  Mott  v.  Smith,  16  Cal.  552. 

The  tax  deed  offered  by  appellants  was  properly  ruled  out^ 
because  it  was  not  pleaded.  {Hastings  v.  McKinley,  1  E.  D. 
Smith,  273.) 

By  the  Court,  Curbey,  J. 

Ejectment  for  one  hundred  vara  lot  Number  Three  Hundred 
and  Nine,  in  the  City  of  San  Francisco.  Both  parties  claim 
the  property  as  derived  from  one  Mathew  Maume,  the  com- 
mon source  of  title.  The  plaintiff  claims  under  a  deed  from 
Maume  to  one  Michael  Dundon,  dated  January  15,  1859,  and 
a  deed  from  Dundon  to  himself,  dated  May  10,  1861.  The 
defendants  claim  through  a  Sheriff's  deed  bearing  date  the  11th 
of  June,  1861,  made  in  pursuance  of  a  sale  under  an  execution 
issued  upon  a  judgment  in  favor  of  one  Timothy  Gleason 
against  said  Maume,  rendered  on  the  27th  of  October,  1860. 

The  plaintiff  at  the  trial  offered  in  evidence  a  certified  copy 
of  the  deed  from  Maume  to  Dundon.  But  to  lay  a  proper 
foundation  for  admitting  in  evidence  a  copy  of  the  deed  under 
the  second  section  of  the  Act  supplementary  to  the  Act  con- 
cerning convqrances,  passed  April  30,  1860  (Laws  1860,  page 
357,)  the  plaintiff  proved  by  a  witness  that  he  had  seen  a  deed 
in  the  hands  of  Dundon  which  was  executed  by  Maume,  of 
which  the  certified  document  offered  in  evidence  was  a  copy- 
The  defendant  objected  to  the  introduction  of  the  same  in  evi- 
dence, on  tiie  ground  that  the  certificate  of  acknowledgment 
of  the  deed  was  not  by  an  officer  authorized  by  law  to  make 
ity  and  also  that  the  certificate  was  in  form  and  substance  in- 
sufficient. 

The  acknowledgment  purported  to  have  been  made  before^ 
and  certified  by  Michael  R.  Ryan,  styling  himself  ^'Consular 
Agent  of  the  United  States  for  the  port  and  district  of  Lim- 
erick." When  this  was  done  a  Consular  Agent  was  not  an. 
officer  empowered  by  the  statute,  concerning  conveyancep,  to 
take  and  certify  the  acknowledgment  of  the  execution  of  a 


Jan.,  1865.]  MoMinn  v.  O'Connor.  213 


Opinion  of  the  Court. 


deed  conveying  real  estate,  and  therefore  this  certificate  was 
ineffectual  as  evidence.  Besides  this,  it  was  radically  defec- 
tive, as  it  failed  to  show  that  Maume  was  known  to  the  officer 
or  proved  to  him  to  be  the  person  described  in  or  who  executed 
the  conveyance.  But,  notwithstanding  the  insufficiency  of  the 
acknowledgment,  the  deed  was  recorded  in  one  of  the  books 
of  record  of  deeds  in  the  county  in  which  the  lot  is  situate, 
on  the  20th  day  of  November,  1859. 

The  first  section  of  the  Act  of  1860  provided  that  all  instru- 
ments of  writing  which  were  then  copied  into  the  proper  books 
of  record  of  the  office  of  County  Recorder  of  the  several  coun- 
ties of  this  State  should  thereafter  be  deemed  to  impart  to  sub- 
sequent purchasers  and  incumbrancers,  and  all  other  persons 
notice  of  all  deeds,  etc.,  to  the  extent  that  the  same  were  then 
recorded,  ccpied  or  noted  in  such  books  of  record,  notwith- 
standing any  defect,  omission  or  informality  existing  in  the 
execution,  acknowledgment,  certificate  of  acknowledgment, 
recording  or  certificate  of  recording  the  same. 

The  second  section  of  the  same  Act  declared  that  duly  cer- 
tified copies  of  such  instruments  might  be  read  in  evidence 
under  the  same  circumstances  and  rules  as  then  were,  or  there- 
after might  be  provided  by  law  for  using  copies  of  instruments 
duly  executed  and  recorded;  provided  that  proof  should  be 
made  in  the  first  instance  that  the  instruments,  copies  of  which 
should  be  offered  in  evidence,  were  genuine  instruments,  and 
were  in  truth  executed  by  the  grantor  or  grantors  therein 
named. 

Since  this  Act  became  the  law  of  the  State,  is  has  so  remained. 
It  here  becomes  important  to  know  under  what  circumstances 
and  rules  of  law  copies  of  deeds  duly  executed  and  recorded 
could  be  used  as  evidence  when  this  action  was  tried. 

The  thirtieth  section  of  the  Act  concerning  conveyances, 
passed  in  1850  (Laws  1850,  p.  252,)  provided  that  a  deed  of 
conveyance  of  real  estate  duly  acknowledged  or  proved,  cer- 
tified and  recorded  in  the  manner  prescribed  in  that  Act,  might 
be  proved  by  producing  in  evidence  the  record  thereof,  or  the 
transcript  of  such  record  certified  by  the  Recorder  under  the 
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seal  of  his  office;  provided,  it  should  first  be  shown  to  the 
Court  that  such  deed  was  lost  or  not  within  the  power  of  the 
party  wishing  to  use  it. 

Under  the  Act  here  referred  to,  it  was  incumbent  on  a  party 
who  resorted  to  proof  of  a  deed  by  producing  a  copy  of  it  cer- 
tified as  prescribed,  to  establish  the  fact  that  the  deed  itself 
was  lost  or  beyond  his  control,  before  he  could  avail  himself 
of  the  use  of  a  copy.  In  1851  the  Act  concerning  County 
Recorders  was  enacted,  the  twenty-first  section  of  which  reads 
as  follows :  "  Copies  of  all  papers  duly  filed  in  the  Recorder's 
office,  and  transcripts  from  the  books  of  records  kept  therein, 
certified  by  the  Recorder  to  be  full,  true  and  perfect  copies  or 
transcripts,  shall  be  received  in  all  Courts,  and  in  all  actions 
and  proceedings  with  the  like  effect  as  the  original  instruments, 
papers  and  notices  recorded  or  filed,  could  be  if  produced." 

This  provision  of  the  Act  of  1851,  gave  to  a  certified  copy 
of  a  deed  duly  filed  in  the  Recorder's  office,  or  which  being  so 
filed  was  duly  recorded  the  like  effect  as  evidence  as  the  orig- 
inal of  which  it  was  a  copy.  The  certified  copy  of  a  duly  filed 
and  recorded  deed  was  proof  of  the  execution  of  the  deed, 
because  the  execution  of  it  by  the  grantor  necessarily  had  to 
exist  as  a  condition  precedent  to  its  becoming  duly  filed  in  the 
Recorder's  office,  or  to  its  becoming  duly  recorded.  Then 
when,  after  the  passage  of  this  Act,  a  copy  of  a  deed,  duly 
filed  and  recorded,  might  be  given  in  evidence  in  an  action  in 
a  Court  of  justice,  it  became  of  equal  probative  force  as  the 
original  deed  would  have  been,  had  it  been  produced  and  its 
execution  proved,  and  then  given  in  evidence.  {Powell's  Hevrs 
V.  Hendricks,  3  Cal.  430.) 

The  deed  from  Maume  to  Dundon,  as  found  copied  in  the 
book  of  records,  was  not  duly  filed  for  record  nor  duly  recorded, 
bec^iuse  it  was  not  acknowledged  or  proved  so  as  to  entitle  it 
to  be  filed  and  recorded,  and  therefore  a  certified  copy  of  the 
deed  as  it  stood  recorded  did  not  prove  the  genuineness  and 
due  execution  of  the  deed  itself;  and  hence  it  was  necessary, 
in  order  to  make  tlie  certified  copy  evidence,  to  prove  the 
•existence  of  the  original  deed,  and  that  it  waL*  executed  by  the 
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person  purporting  in  the  copy  thereof  to  be  the  grantor. 
For  this  purpose  evidence  was  introduced  of  the  execution 
by  Mathew  Mauine  of  the  deed  of  which  the  certified  copy 
obtained  from  the  Eecordcr  was  given  in  evidence.  Xo  objec- 
tion seems  to  have  been  made  to  this  species  of  evidence  on 
the  ground  that  the  plaintiff  had  not  shown  to  the  Court  that 
the  original  was  lost  or  not  within  his  power;  and  if  such  an 
objection  had  been  made,  we  do  not  see  how  it  could  have 
prevailed  without  disregarding  the  twenty-first  section  of  the 
Act  of  1861,  provided  the  deed  in  question,  with  the  certifi- 
cate of  the  Consular  Agent,  is  to  be  deemed  of  a  character 
falling  within  the  purview  of  the  Act  of  1860;  and  that  it 
was  and  is  of  such  character  we  must  hold  in  the  affirmative 
upon  the  construction  of  that  Act  by  this  Court  in  the  casei 
of  Wallace  v.  Moody,  26  Cal.  387,  and  Landers  v.  BoUon,  26 
Cal.  393. 

Another  objection  was  made  to  the  introduction  of  this  copy 
of  the  deed,  which  was  that  as  from  the  copy  produced,  the 
deed  purported  to  have  been  executed  in  the  presence  of  an 
attesting  witness,  it  was  not  competent  to  prove  its  execution 
otherwise  than  by  him. 

The  deed  was  executed  in  Ireland,  and  the  presumption  is 
that  the  subscribing  witness  resided  and  remained  there,  and 
being  a  resident  of  a  foreign  country  at  the  time  of  the  trial, 
it  was  competent  to  prove  the  execution  of  the  deed  without 
producing  the  attesting  witness,  or  otherwise  accounting  for 
his  absence  beyond  the  jurisdiction  of  the  Court  But  it  is 
insisted  on  the  part  of  the  defendants  that  the  handwriting 
of  the  attesting  witness  to  the  absent  deed  should  have  been 
proved  before  admitting  the  certified  copy  in  evidence.  The 
questions  of  law  herein  involved  have  been  fully  considered 
in  the  case  of  Landers  and  Wife  v.  Bolton,  26  CaL  393,  and 
to  that  case  and  the  authorities  therein  cited,  we  refer  in  justi- 
fication of  the  ruling  of  the  Court  below. 

The  plaintiff  having  established  a  case  which  entitled  him 
to  recover  the  demanded  premises,  the  defendants  offered  to 
show  that  one  of  the  defendants  had  acquired  title  thereto  by 
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a  deed  bearing  date  on  the  11th  of  June,  1861,  through  a 
judgment  obtained  by  Timothy  Gleason,  on  the  27th  of  Octo- 
ber, 1860,  against  Mathew  Maume,  in  an  action  commenced 
in  the  District  Court  of  the  Twelfth  Judicial  District,  in  and 
for  the  City  and  County  of  San  Francisco,  on  the  2d  day  of 
November,  1859;  and  for  this  purpose  the  defendants  pro- 
posed and  offered  to  produce  in  evidence  the  judgment  roll 
and  all  the  proceedings  in  the  case  of  Gleason,  plaintiff,  against 
Mathew  Maume  and  others,  defendants,  and  the  deed  of  the 
11th  of  June,  1861.  The  plaintiff  objected  to  the  evidence 
so  offered  on  the  ground  that  the  record  in  that  case  showed 
that  the  Court  acquired  no  jurisdiction  of  the  person  of  the 
defendant,  Mathew  Maimie,  and  the  objection  was  sustained. 

The  defendants'  counsel  have  directed  their  argument  very 
fully  to  the  point  that  the  Court  below  erred  in  excluding  the 
evidence  so  offered,  and  on  the  side  of  the  plaintiff  the  ques- 
tions involved  in  this  point  made  on  the  part  of  the  defend- 
ants, have  been  elaborately  discussed.  We  have  examined 
this  jurisdictional  objection  interposed  by  the  plaintiff,  and 
regard  it  as  well  founded.  The  same  question  exists  in  the 
case  of  McMinn  against  Whelan  and  O'Connor,  (reported  in 
this  volume,)  and  to  our  opinion  in  that  case  we  refer  for 
the  reasons  for  our  determination  respecting  the  judgment  in 
the  case  of  Gleason  against  Maume. 

For  the  purpose  of  showing  that  as  to  a  portion  of  the 
demanded  premises  the  title  had  passed  to  one  of  the  defend- 
ants since  the  action  was  commenced,  the  defendants  offered 
in  evidence  a  tax  deed  executed  on  the  19th  day  of  July, 
1862,  by  the  Tax  Collector,  to  the  defendant,  E.  F.  Ryan. 
This  evidence  was  objected  to  by  the  plaintiff,  on  the  ground 
that  it  could  not  be  given  in  evidence  without  pleading  it  by 
supplemental  answer,  and  the  objection  seems  to  have  been 
sustained,  though  the  record  is  somewhat  ambiguous  on  the 
point,  and  to  this  ruling  the  defendants  excepted. 

The  two  himdred  and  fifty-sixth  section  of  the  Practice  Act 
provides  that  '*  in  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time  the  action 
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was  conuuenced^  but  it  appears  that  his  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  judgment 
shall  be  according  to  the  fact;  and  the  plaintiff  may  recover 
damages  for  withholding  the  property."  The  plaintiff's  right 
to  recover  a  specific  portion  of  the  property,  the  defendants 
proposed  to  controvert  by  matters  arising  after  the  commence- 
ment of  the  action  and  two  months  before  the  trial.  The  fact 
proposed  to  be  proved  by  the  tax  deed  was  affirmative  matter 
and  should  have  been  set  up  by  a  supplemental  answer,  and 
then  the  plaintiff  would  have  been  apprised  of  what  he  would 
in  such  event  have  been  required  to  meet.  Facts  which  occur 
subsequent  to  filing  an  answer  materially  affecting  the  rights 
of  the  respective  parties  to  the  advantage  of  the  defendant,  and 
which  if  in  evidence  would  necessarily  change  the  result 
to  the  detriment  of  the  plaintiff,  should  be  embodied  in  a  sup- 
plemental answer  to  authorize  evidence  of  them  without  the 
plaintiff's  consent  (Van  Maren  v.  Johnson,  15  Oal.  311.) 
Whether  the  tax  deed  would  have  constituted  evidence  of  a 
transfer  of  any  portion  of  the  premises  to  the  grantee  therein 
named  it  is  not  neceesaiy  to  decide  in  this  case.  It  is  enough 
that  it  was  objected  to  at  t^^o  threshold  for  the  reason  assigned. 
Its  exclusion  by  the  CSourt^  which  we  hold  to  have  been  cor- 
rect, also  excludes  the  qnartfeoiL  as  to  its  validity  from  consid- 
eration. 

The  defendants  also  offered  in  evidence  a  judgment  of  a 
Justice's  Court,  obtained  by  George  E.  Worn  against  Michael 
Dundon  and  others,  and  proposed,  further,  to  prove  that 
an  execution  was  issued  on  this  judgment  and  that  a  sale  was 
made  thereunder  of  Dundon's  interest  in  the  premises,  and 
that  the  defendants  had  become  the  assignees  of  the  certificate 
issued  to  the  purchaser  at  swch  sale.  The  plaintiff  objected  that 
the  proposed  evidence  should  have  been  pleaded  as  an 
equitable  defense,  and  the  Court  sustained  the  objection.  It 
does  not  appear,  by  the  offer  or  otherwise,  when  the  sale  under 
this  judgment  was  made.  If  the  time  for  redemption  had  not 
expired,  the  evidence  was  wholly  incompetent  to  establish 
any  right  in  the  defendants^  either  legal  or  equitable,  to  the 
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poBsession  of  the  premises.  If  the  time  for  redemption  had 
passed^  the  defendants  should  have  obtained  their  deed  to 
which  they  would  have  been  entitled,  and  then  interposed 
their  new  defense  by  a  supplemental  answer.  There  can 
be  no  doubt  of  the  correctness  of  the  decision  of  the  Court  in 
excluding  the  evidence  which  the  defendants  thus  proposed  to 
give. 

The  defendants  allege  that  the  Court  erred  in  refusing  to 
postpone  the  trial  of  their  cause  upon  the  motion  and  affidavits 
in  support  of  it^  and  also  in  refusing  their  application  to 
be  allowed  to  amend  their  answer  so  as  to  obviate  the  objec- 
tions interposed  by  the  plaintiff  to  the  evidenee  offered  by  the 
defendants  and  excluded  by  the  Court  Matters  of  this  kind 
rest  very  muoh  in  the  discretion  of  the  Court,  which  should 
be  exercised  for  the  promotion  of  just  ends,  and  in  the 
case  before  us  we  are  of  opini<Hi  this  discretion  was  properly 
exercised. 

J  udgment  affirmed* 

Mr«  Chief  Justice  Sanbcbsoit  expressed  no  opinioOi 


J.  G.  DOLL  V.  JOHN  ANDERSON. 

WiiTBt  OF  JuBT. —  A  Jnry  may  be  waived  by  the  partlei  by  a  failure  to  file 
with  the  clerk,  at  least  Blx  days  before  the  commencement  of  the  term  at 
which  the  action  may  be  tried,  a  notice  that  a  jury  will  be  required. 

BiQBT  09  CouBT  TO  BUBftiT  ISBUB  OF  FACT  TO  ▲  JuBi. —  The  Coort  has  a 
right  to  direct  an  issne  of  fact  to  be  tried  by  a  Jury,  notwithstanding  the 
parties  have  waiyed  the  tnime  by  a  failure  to  gire  notice  at  least  six  days 
before  the  commencement  of  the  term  that  one  will  be  required. 

A  CoMTBACT  AasiQMABLB. —  A  Contract  where  the  owner  of  a  stallion  leases 
him  for  a  season  for  a  sum  of  money  agreed  on,  and  reserres  the  right  to 
have  the  horse  cover  nine  mares  during  the  season,  is  assignable,  and  the 
assignee,  who  is  also  the  purchaser  of  the  horse  from  the  owner  is  entitled, 
to  all  the  beneflts  arising  out  of  the  contract. 

8iMF. —  Before  the  assignee  of  such  contract  is  entitled  to  the  benefit  of  the 
same  he  must  give  notice  to  the  lessee  that  he  has  purchased  the  same. 

Vbs  Pbkbumption  of  Law  is  that  the  Bfidencb  Wabbantbd  thb  Yeroict. 
—  If  the  Jury  in  their  verdict  necessarily  pass  on  a  material  question  of 
fact;  the  appellate  Court  will  not  reverse  the  Judgment  on  the  ground  that 
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there  wai  no  eTi^ence  to  warrant  the  Terdict,  aniesa  a  motion  1b  made  for  a 
new  trial,  and  a  statement  made  which  shows  that  no  eyldence  was  Intro- 
duced to  prove  the  fact  The  presumption  of  the  law  Is  that  there  was 
erldence  to  sustain  eyery  material  fact  found  by  the  Jury. 
Obdsb  of  producing  Testimony  on  Tsial. —  The  assignee  of  a  contract  who 
claims  under  It  may  introduce  it  In  evidence  before  giving  proof  that  the 
opposite  party  had  notice  of  its  assignment. 

Appeal  from  the  District  Court,  Second  Judicial  DiBtricty. 
Tehama  County. 

John  P.  Welsh  was  the  owner  of  a  stallion,  and  on,  the  18th 
day  of  February,  1862,  he  contracted  in  writing  with  the 
plaintiff,  to  deliver  him  the  horse  for  one  year  from  that  date. 
The  defendant  was  to  pay  him  one  thousand  dollars  for  the 
use  of  the  horse  for  the  year,  and  Welsh  reserved  the  right  to 
have  the  horse  cover  ten  mares,  to  be  brought  to  such  place 
as  the  plaintiff  might  stand  him  in  the  State  of  California; 
provided,  that  no  mares  in  Tehama  County,  or  any  county 
adjoining  thereto,  other  than  those  owned  by  Welsh,  should 
be  included  in  the  number.  Plaintiff  had  the  privilege  of 
keeping  the  horse  two  years  at  the  same  rate. 

On  the  6th  day  of  September,  1862,  Welsh  sold  the  stallion 
to  defendant,  and  assigned  to  him  the  contract.  Afterwards, 
plaintiff  elected  to  keep  the  horse  for  another  year. 

The  defendant  had  nine  mares  served  by  the  horse  in  the 
season  of  1863.  Plaintiff  brought  this  action  to  recover  nine 
hundred  dollars  for  the  use  of  the  horse  in  covering  the  mares. 
Defendant  recovered  judgment,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Oeorge  Cadtvalader,  for  Appellant. 

The  Court,  as  a  matter  of  law,  erred  in  admitting  the  con- 
tract and  assignment  in  evidence,  without  proof  that  plaintiff 
had  notice  thereof.  It  was  said  by  Mr.  Justice  Baldwin,  in 
Jackson  v.  Feather  Water  Company,  14  Cal.  26 :  "  The  rule  is 
that  every  error  is  prima  facie  an  injury  to  the  party  against 
whom  it  is  made,  and  it  rests  with  the  other  party  clearly  to 
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show,  not  that  probably  no  hurt  was  done,  but  that  none  could 
have  been  done  by  the  error/' 

Adverse  counsel  seem  to  say  in  their  brief  that  this  Court 
must  presume  there  was  evidence  showing  notice  to  Doll  of 
the  assignment  previous  to  the  service  of  the  mares,  and  quotes, 
in  italics,  the  certificate  of  the  judge  to  the  eflFect  that  both 
plaintiff  and  defendant  testified  as  to  the  question  whether 
plaintiff  had  notice. 

We  will  concede  that  the  error  would  be  cured,  if  the  state- 
ment had  said  there  was  evidence  before  the  jury  tending  to 
fihow  that  Doll  had  notice  of  the  assignment  before  the  mares 
-were  served  —  but  there  is  nothing  of  the  kind;  the  statement 
simply  says  the  plaintiff  and  defendant  both  testified  as  to  the 
question  whether  the  defendant  had  notice  of  the  assignment. 
j!s'ow,  the  Court  will  mark  that  the  Judge  don't  say  how  they 
testified,  nor  whether  they  testified  that  plaintiff  had  notice, 
nor  whether  the  burden  of  the  testimony  was  to  that  effect 
that  he  had  notice,  nor,  if  he  had  notice,  whether  it  was  before 
or  after  the  service  of  the  mares,  nor  whether  both  parties 
testified  alike  on  the  question,  nor  that  there  was  a  conflict  in 
the  testimony. 

Tovmsend  &  Combs,  for  Respondent 

By  the  Court,  Rhodes,  J. 

Upon  the  calling  of  this  cause  for  trial  the  defendant  de- 
manded a  jury,  and  the  plaintiff  objected  to  a  trial  by  a  jury 
on  the  ground  that  the  defendant  had  waived  a  jury  by  fail- 
ing to  file  a  notice  that  a  jury  would  be  required  six  days 
before  the  conmiencement  of  the  term.  The  Court  overruled 
the  objection  and  the  plaintiff  excepted.  That  decision  is  now 
assigned  as  error. 

It  is  provided  by  section  twenty-three  of  the  Act  of  1863, 
concerning  grand  and  trial  jurors,  that  "  a  jury  shall  be  deemed 
waived  unless  the  parties,  or  one  of  them,  to  the  action  or 
proceeding,  shall,  at  least  six  days  before  the  commencement 
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of  the  term  at  which  the  same  may  be  tried,  file  with  the  Clerk 
a  notice  that  a  jury  will  be  required,"  and  there  can  be  no  doubt 
that  a  jury  may  in  that  manner  be  waived  by  the  parties.  The 
Court,  however,  has  the  right,  notwithstanding  such  waiver,  to 
direct  an  issue  of  fact  to  be  tried  by  a  jury.  Besides  this,  it 
would  not  be  presumed  that  any  injury  had  accrued  to  the 
plaintiff  in  consequence  of  the  issues  of  fact  being  tried  by  a 
jury  instead  of  the  Court. 

The  contract  made  by  the  plaintiff  and  Welsh  was  assign- 
able, and  the  defendant,  as  the  assignee  of  the  contract  and 
the  purchaser  of  tlie  horse  from  Welsh,  was  entitled  to  all  the 
benefits  arising  oiit  of  the  contract  and  the  ownership  of  the 
hori-e  that  Welsh  would  have  been  entitled  to,  had  he  continued 
to  be  the  owner  of  the  horse  and  the  contract. 

The  remaining  error  assigned  by  the  plaintiff  is,  "  That  the 
Court  as  a  matter  of  law  erred  in  admitting  the  contract  and 
assignment  in  evidence  without  proof  that  plaintiff  had  had 
notice  thenx>f/'  The  appeal  is  taken  from  the  judgment,  and 
the  record  contains,  besides  the  judgment  roll,  a  statement  on 
appeal;  which  appears  to  have  been  settled  and  certified  as  a 
bill  of  exceptions  and  as  a  statement  on  appeal,  by  the  Judge 
of  the  District  Court.  The  statement  sets  out  the  contract 
and  its  assignment,  the  fact  that  they  were  offered  in  evidence, 
that  the  plaintiff  objected  to  their  admission  on  the  ground 
that  the  defendant  had  not  proved  notice  to  the  plaintiff  of 
the  assignment,  that  the  objection  was  overruled  and  the  evi- 
dence admitted;  and  that  the  defendant  duly  excepted  to  the 
decision.  The  statement  contains  none  of  the  evidence  in  the 
case  except  the  contract  and  its  assignment  to  the  defendant 
and  the  bill  of  sale  of  the  horse,  by  Welsh  to  the  defendant, 
and  it  does  not  afSrmatively  appear  that  all  the  evidence  in 
the  case,  or  all  that  relates  to  the  question  of  notice  of  the 
assignment  is  set  out  in  the  statement,  but  on  the  contrary  it 
appears  from  the  certificate  to  the  statement  that  evidence  was 
given  upon  that  point,  for  it  is  stated  in  the  certificate  that 
*^  The  plaintiff  and  defendant  both  having  been  sworn  and 
having  testified  before  the  jury  upon  the  trial  of  the  cause 
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as  to  the  question  whether  the  plaintiff  had  notice  of  the 
assignment  of  the  contract  prior  to  the  service  of  the  nuires 
by  the  horse/'  The  defendant  in  his  answer  alleges  that  the 
plaintiff  had  "actual  and  full  notice  "  of  the  sale  of  the  horse 
and  the  assignment  of  the  contract  to  the  defendant  before  the 
"season"  of  1863.  The  argument  of  the  plaintiff  shows  that 
this  is  an  allegation  of  a  material  fact  in  the  case.  The  ver- 
dict having  been  for  the  defendant,  the  presumption,  in  the 
absence  of  a  motion  for  a  new  trial  on  the  ground  that  such 
material  fact  in  the  case  had  not  been  proven^  and  of  a  state- 
ment in  some  part  of  the  record,  showing  that  no  material  evi- 
dence was  introduced  to  prove  the  fact,  is  that  the  fact  was 
sufficiently  proven  before  the  jury  to  warrant  their  verdict. 
The  objection  of  the  plaintiff  to  Ae  introduction  in  evidence 
of  the  contract  and  assignment  on  the  ground  stated,  does  not 
show  whether  any  evidence  of  notice  to  the  plaintiff  had  then 
been  introduced,  and  certainly  it  does  not  tend  to  show  whether 
or  not  such  evidence  was  subsequently  given  by  either  or  both 
of  the  parties.  The  objection  amounts  in  substance  to  this  — 
that  the  defendant  should  not  have  been  permitted  to  prove 
the  assignment  of  the  contract  until  after  he  had  proven  notice 
thereof  to  the  plaintiff;  that  is,  that  the  proof  of  notice  should 
precede  the  proof  of  the  fact,  of  which  notice  was  given.  The 
contract  and  its  assignment  were  admissible  in  evidence  before 
proof  of  notice  to  the  plaintiff  was  introduced;  but  if  the 
notice  was  not  proven  before  the  jury  in  some  stage  of  the 
proceedings,  then  the  important  question  discussed  by  the 
learned  counsel  for  the  plaintiff,  as  to  the  effect  of  the  absence 
of  proof  of  notice,  would  arise,  and  probably  would  be  held 
to  be  a  material  question  in  the  plaintiff's  motion  for  a  new 
trial,  it  he  had  moved  for  a  new  trial  and  had  assigned  as  the 
cause  the  insufficiency  of  the  evidence  in  that  respect  to  jus- 
tify the  verdict.  But  we  are  not  authorized  from  the  mere 
statement  of  the  plaintiff's  ground  of  objection  to  the  admis- 
sion of  the  contract  and  its  assignment  to  presume  that  no 
evidence  was  given  during  the  trial,  of  notice  to  the  plaintiff. 
and  thereupon  to  determine  the  oonsequencee  flowing  from  tl.  .^ 
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failure  of  the  defendant  to  notify  the  plaintiff  of  the  assign- 
ment  of  the  contract 
Judgment  affirmed. 


JOHN  B.  FRISBIE  v.  JOHN  R  PEIOE. 

OoafSACr  ros  Sali  of  Land  as  Btidmnci. —  In  an  action  for  the  racoyery  of 
real  eetate,  a  contract  In  writing  signed  by  both  plaintiff  and  defendant,  for 
the  aale  and  conveyance  of  the  land  In  dispute  by  plaintiff  to  defendant,  is 
admissible  in  eyidence  on  behalf  of  plaintiff,  for  the  purpose  of  proving  that 
defendant  obtained  possession  of  the  premises  from  plaintiff,  and  went  In 
under  him. 

Nones  TO  Quit. —  A  landlord  cannot  maintain  an  action  to  recover  posses- 
sion of  land  from  a  tenant  at  will  without  first  giving  him  notice  to  quit 

Appeal  from  the  District  Court,  Seventh  Judicial  District^ 
Solano  Cotmty.' 

The  facts  are  stated  in  the  opinion  of  the  Oourt 

Moore  £  Laine,  for  Appellants. 

Whitman  &  Wells,  iot  Respondent 

By  the  Court,  Sandebsow,  0.  J. 

This  is  an  action  to  recover  real  estate.  The  plaintiff  avers 
seizin  and  possession  on  the  second  day  of  June,  1862,  and 
entry  and  ouster  by  the  defendants  on  the  same  day.  The 
complaint  is  not  verified,  and  the  answer,  after  denying  gen- 
erally all  the  allegations  of  the  complaint,  proceeds  and  avers: 
Pirst  —  That  all  the  title  or  claim  which  the  plaintiff  has  to 
the  land  in  controversy  is  derived  from  a  pretended  Spanish 
grant,  which  has  been  rejected  and  declared  null  and  void  by 
the  Supreme  Court  of  the  United  States;  and  that  said  land 
is  public  land  belonging  to  the  Goremment  of  the  United 
States.  Second  —  That  the  defendant,  John  B.  Price,  has  taken 
up  and  holds  said  land  under  the  possessory  Act  of  this  State, 
and  had  done  so  prior  to  the  alleged  entry  and  ouster.  Third 
—  That  the  defendant,  Mary  E.  Price,  is  the  vdfe  of  her  co- 
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defendant,  John  R.  Price,  and  has  therefore  been  improperly 
joined  as  a  defendant.  Fourth  —  That  plaintiffs  cause  of 
action  has  not  accrued  within  five  years,  etc. 

The  trial  was  by  the  Court,  without  a  jury.  The  findings 
and  judgment  were  for  the  plaintiflF  as  against  John  R.  Price, 
and  as  to  Mary  E.  Price,  the  plaintiff  took  a  nonsuit. 

The  defendants  offered  no  evidence,  but  after  the  plaintiff 
had  closed  his  case,  moved  for  a  nonsuit,  which  was  denied; 
and  the  question  presented  for  our  consideration  is  whether 
the  plaintiff  was  entitled  to  recover  upon  his  testimony. 

It  appears  that  the  plaintiff  sought  to  recover  as  landlord 
and  upon  notice  to  quit;  and  to  make  out  his  case  he  offered 
in  evidence  two  instruments  in  writing,  one  signed  by  himself 
and  the  defendant  John  E.  Price,  and  the  other  by  himself  and 
Mary  E.  Price.  Both  are  contracts  for  the  sale  and  convey- 
ance of  the  land  in  question.  The  first  was  dated  on  the  20th 
day  of  February,  1856,  and  the  last  on  the  24th  day  of  Decem- 
ber, in  the  same  year.  At  the  foot  of  the  first  appears  a  release 
by  Price  of  all  tis  interest  in  the  contract,  dated  on  the  2od 
of  December,  being  the  day  next  preceding  that  on  which  the 
contract  with  his  wife  was  executed.  At  the  time  these  instru- 
ments were  offered,  the  counsel  for  plaintiff  stated  that  they 
were  offered  solely  for  the  purpose  of  proving  that  the  defend- 
ants obtained  possession  of  the  premises  from  the  plaintiff, 
and  went  in  under  him.  Both  instruments  contain  a  coveniiiit 
that  the  defendants  may  enter,  possess  and  enjoy  the  premises 
until  a  breach  of  the  contract  on  their  part.  Both  of  these 
instruments  were  objected  to  by  the  defendants  upon  the  ground 
that  they  were  "irrelevant,  immaterial,  and  incompetent  tes- 
timony." The  objection  was  overruled,  and  the  defendant? 
excepted. 

Both  instruments  were  certainly  relevant,  material  and  com- 
petent for  the  purpose  of  proving  that  the  defendants  received 
the  possession  from  the  plaintiff,  and,  inferentially,  a  prior  pos- 
session in  him,  which  was  all  that  was  claimed  for  them.  So 
far  as  the  purposes  for  which  they  were  introduced  are  con- 
cerned, the  fact  that  Price  had  released  his  interest  in  the  firsts 
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and  the  fact  that  his  wife  had  no  capacity  in  law  to  make  tho^ 
second,  is  of  no  consequence.  They  were,  nevertheless,  writ- 
ten admissions,  by  both  of  the  defendants,  of  the  prior  posses- 
sion of  the  plaintiff,  and  that  they  obtained  their  possession 
from  him.  It  is  obvious  from  the  date  of  the  release  of  the 
first  and  the  date  of  the  second  that  the  release  of  the  first 
was  made  merely  to  clear  the  way  for  the  second  contract,  for 
some  reason  which  does  not  appear,  and  not  for  the  purpose 
of  changing  the  substantial  relation  of  the  parties,  or  the  ten- 
ure by  which  the  defendants  held  the  premises.  Doubtless  all 
parties  supposed  that  the  wife  had  l^al  capacity  to  make  the 
second  contract,  and  it  was  intended  as  a  substitute  for  the 
first.  The  first  contract  was  ended  by  the  release  by  Price  and 
acceptance  thereof  by  the  plaintiff,  and  the  second  was  a  null- 
ity for  the  want  of  capacity  in  one  of  the  contracting  parties ; 
but  although  thus  of  no  account  as  contracts,  they  were  still  good 
as  evidence  to  show  from  whom  and  upon  what  terms  the  de- 
fendants obtained  possession  of  the  premises. 

The  plaintiff  next  introduced  two  papers  purporting  to  be 
notices  to  quit  by  plaintiff  to  each  of  the  defendants.  They 
were  objected  to  by  defendants,  upon  the  ground  that  they 
were  irrelevant  and  incompetent.  The  objection  was  over- 
ruled and  the  defendants  excepted. 

They  were  neither  irrelevant  nor  incompetent  The  action 
was  between  landlord  and  tenants  at  will,  and  in  order  to  give 
the  former  a  right  of  action  notices  to  quit  are  necessary. 

Judgment  affirmed. 

Mr.  Justice  Cubbet  expressed  no  opinion. 


E.  M.  HALL,  B.  0.  ALLEI^T,  and  HENRY  HUBBARD  v. 
THE  AUBURN  TURNPIKE  COMPANY. 

PomB  OF  nfl  Officers  to  bind  a  Cobpobation. —  The  ofllcen  of  a  corpora- 
tion have  no  power  to  execute  the  note  of  the  corporation  for  a  debt  having 
BO  relation  to  its  bnelnesi,  dne  from  a  third  person  to  the  payee,  nor  can 
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they  ratify  snch  note  after  Its  execution.  A  note  made  for  siidi  purpoM 
creates  no  liability  in  the  payee's  hands  against  the  corporation. 
BYiDBNCfl  IM  Suit  aqaikbt  a.  Cobpobation. —  In  an  action  brooKht  against  a 
corporation  by  the  payee  of  a  note  executed  by  its  officers  in  the  name  of 
the  corporation,  for  a  debt  due  the  payee  from  a  third  person,  and  having 
no  relation  to  the  business  of  the  corporation,  eyidence  that  the  note  was 
not  given  for  the  debt  of  the  corporation  is  admissible  under  an  answei 
denying  the  execution  of  the  note. 

Appeai.  from  the  District  Court>  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  defendant  was  a  corporation.  The  following  is  a  copy 
of  the  note  sued,  and  on  which  plaintiffs  failed  to  recover: 

*' Auburn,  April  1st,  1863. 

"Eight  months  from  datei,  for  value  received,  The  Auburn 
Turnpike  Company  promise  to  pay  Hall  and  Allen,  at  their 
banking  house  in  Auburn,  in  gold  coin  currency  of  the  United 
States,  three  thousand  two  hundred  and  four  dollars,  with 
interest  at  two  per  cent  per  month  from  date  until  paid.  The 
above  indebtedness  is  subject  to  a  claim  held  by  Marriner  and 
Willard,  of  $5,500. 

'* $3,204.  "J.  R  Ckandall,  President 

**  E.  M.  Banvabd,  Secretary." 

The  following  is  a  copy  of  the  ratification  of  the  note  made 
by  the  Directors  of  the  corporation,  and  entered  on  the  book 
of  records  of  the  company : 

"AuBUBN,  April  14th,  1863. 

'*  The  directors  of  the  Auburn  Turnpike  Company  met  pur- 
suant to  call  of  the  President,  in  Auburn,  on  Tuesday,  April 
14th,  A.  D.  1863;  present,  J.  R.  Crandall,  James  Neall,  and 
E.  M.  Banvard.  On  motion,  Resolved — That  the  President 
and  Secretary  of  the  company  are  hereby  authorized  to  borrow, 
on  the  credit  of  the  company,  a  sum  of  money  not  exceeding 
three  thousand  five  hundred  dollars,  and  issue  the  company's 
note  therefor. 

"Resolved — That  the  note  given  to  Hall  &  Allen  on  the  1st 
day  of  April  last,  by  the  President  and  Secretary,  for  the  sum 
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of  three  thousand  two  hundred  and  four  dollars,  (subject  to 
the  demand  of  Marriner  &  Willard,)  is  hereby  ratified  and  oonr 
sidered  a  part  of  the  loan  authorized  in  the  above  resolution. 
[Signed:]  '^  J.  B.  C&aitdaix^  President 

'E.  M.  BAifrvABD^  Secretary." 


wi 


Tuitle  &  Fellows,  for  Appellants. 
Tweed  &  Craig,  for  Respondent 
By  the  Court,  Sawysb,  J. 

This  is  an  action  on  two  promissory  notes,  claimed  to  have 
been  executed  by  defendant  in  favor  of  plaintiffs.  Judgment 
was  rendered  for  plaintiffs  on  the  first  note  set  out  in  the  com- 
plaint, and  against  them  on  the  second.  Plaintiffs  appeal  from 
the  judgment 

The  Court  finds  as  follows,  viz :  "  The  second  note,  set  up 
in  the  second  count  of  the  complaint,  was  given  to  secure  the 
personal  indebtedness  of  one  E.  M.  Banvard  to  plaintiffs,  and 
no  part  of  the  consideration  of  said  note  was  received  by  de- 
fendant, or  went  to  its  benefit.  The  said  Banvard  was  indi- 
vidually indebted  to  plaintiffs,  who  wanted  security  for  such 
indebtedness,  and  the  note  in  question  was  given  as  such  se- 
curity. After  the  note  was  given,  it  was  ratified  and  approved 
by  the  Board  of  Directors  of  said  turnpike  company  defendant, 
by  an  order  spread  upon  the  minutes  to  that  effect." 

The  officers  of  a  corporation  have  no  power  to  authorize 
the  execution  of  a  note  as  surety  for  another  in  respect  to  a 
matter  having  no  relation  to  the  corporate  business,  and  in 
which  the  corporation  has  no  interest.  Such  a  transaction  is 
not  within  the  scope  of  its  business,  and  a  party  receiving  such 
note  with  notice  of  the  circumstances  under  which  it  is  given 
cannot  recover  on  it.  (1  Parsons  on  Notes  and  Bills,  166 ; 
Bank  of  Oenessee  v.  Patchin  Bank,  13  N.  Y.  309 ;  Angell  and 
Ames  on  Corp.,  Sees.  257  and  258.)  The  note  in  question  was 
given  to  plaintiffs  for  a  debt  due  them  from  Banvard,  one  of  the 
Directors  of  the  corporation,  and  creates  no  liability  in  the 
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plaintiflFs'  hands  against  the  corporation.  The  Directors  acted 
without  authority  in  making  and  ratifying  the  note,  and  it  is, 
therefore,  not  the  note  of  the  corporation. 

The  only  other  point  is,  that  the  evidence  showing  the  note 
to  have  been  given  for  a  debt  due  from  Banvard  was  improp- 
erly admitted,  for  the  reason  that  the  facts  constituting  the 
defense  were  not  pleaded.  The  answer  denies  the  making  and 
delivery  of  the  note  by  defendant,  and  the  evidence  intro- 
duced establishes  the  fact  that  the  making  and  delivery  of  the 
note  was  not  the  act  of  defendant.  It  shows  that  there  never 
was  any  liability.  There  is  no  confession  and  avoidance.  The 
evidence  was  admissible  under  the  issues. 

Judgment  affirmed. 


CHARLES  L.  WILSON  v.  SAMUEL  BRANNAK 

MoBTGAGB  or  Pebsonal  PROPERTY. —  The  mortgage  of  personal  property 
may,  after  the  conditlonB  of  the  mortgage  are  broken,  npon  glylng  reason- 
able notice  to  the  mortgagor  of  the  time  and  place  of  sale,  sell  the  property 
mortgaged  at  public  auction,  and  If  the  sale  be  bona  fide,  an  absolute  title 
to  the  property  passes  to  the  purchaser. 

MOBTGAGEB    OF    PERSONAL     PROPERTY     HAS     TWO     REMEDIES. The    mortgagee     Of 

personal  property  has  two  remedies,  either  of  which  he  may  pursue  at  his 
election.  He  may  resort  to  a  Court  of  equity  to  foreclose  the  mortgagor's 
right  to  redeem,  or  to  compel  a  redemption,  or  he  may  obtain  the  same 
object  by  a  fair  public  sale  of  property  after  due  notice  to  the  mortgagor. 

Notice  of  Sale  of  Personal  Property  Mortgaged. — •  What  Is  a  reasonable 
notice  to  the  mortgagor  of  the  time  and  place  of  sale  at  auction  of  personal 
property  mortgaged,  must  be  determined  from  all  the  circumstances  of  each 
particular  case,  and  he  who  alleges  that  a  notice  is  not  sufficient  must 
assign  some  reason  for  his  allegation. 

Sale  of  Personal  Property  Pledged. —  Personal  property  pledged  to  secure 
a  debt  may  be  sold  by  the  pledgee,  after  the  debt  to  secure  which  It  was 
pledged  has  become  due,  If  the  sale  be  made  at  public  auction  and  after 
reasonable  notice  of  the  time  and  place  of  sale  be  given  to  the  pledgee. 

Rights  of  Mortgagor  in  Personal  Property  Mortgaged. —  The  mortgagor 
of  personal  property  has  an  equity  of  redemption  in  the  mortgaged  property 
after  the  conditions  of  the  mortgage  are  broken,  which  he  may  assert  by 
paying  the  debt  and  redeeming  the  property  at  any  time  before  this  equity 
of  redemption  has  been  cut  off  by  a  foreclosure  or  by  a  sale  at  auction. 

Right  of  Mortgagor  to  Redeem  Personal  PROPERTf. —  If  the  mortgairee  of 
oersonal  property  refuses,  after  condition  broken,  to  allow  the  mortgagor  tn 
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redeem  the  property  mortgaged,  the  mortgagor  may  assert  this  right  by  a 
bill  In  equity,  If  he  brings  his  suit  within  a  reasonable  time. 
BXOHT  OF  ONE  OF  TWO  MoBTGAGBBS  OF  Pebsonal  Pbopbbtt. —  If  ft  mortgage 
on  personal  property  Is  made  to  two  persons,  to  secure  the  separate  debt  of 
each,  either  mortgagee,  after  condition  broken,  may  advertise  and  sell  at 
public  auction  the  undivided  interest  which  he  holds  in  the  property  as 
security  for  his  debt,  and  the  purchaser  will  become  a  tenant  in  common 
with  the  owner  of  the  unsold  portion. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  appealed  from  the  order  refusing  the  injunc- 
tion. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Cooh,  and  Hittell,  for  Appellant 

Can  the  mortgagee  of  a  chattel  mortgage  in  California  sell  the 
mortgaged  property  without  a  judicial  foreclosure? 

It  is  well  known  that  the  old  common  law  doctrine  regarded 
a  mortgage  as  an  absolute  sale  of  the  property  mortgaged,  to 
be  defeated  upon  the  performance  of  the  condition ;  and  this 
doctrine  applied  as  well  to  mortgages  of  personal  as  of  real 
estate.  But  the  equitable  interposition  of  the  English  chan- 
cery early  changed  the  rule  in  regard  to  real  property,  and  it 
soon  became  settled  law  that  real  mortgages  were  mere  secu- 
rities and  that  there  could  be  no  sales  of  mortgaged  real  estate 
by  the  mortgagee  without  foreclosure.  In  regard  to  chattels, 
on  account  probably  of  their  being  sold  with  delivery,  and 
easily  transferred  from  hand  to  hand,  the  old  idea  of  absolute 
sale  upon  condition  subsequent  had  a  firmer  hold ;  and  it  will 
be  seen  that  such  sales,  which  are  still  possible  as  to  personal 
though  not  as  to  real  estate,  still  occur,  and  are  more  or  less 
confounded  in  the  books  with  what  we  now  understand  to  be 
meant  by  the  term  "  mortgage  "  —  that  is  to  say,  a  security  in 
contradistinction  to  a  sale  on  condition. 

The  mortgage  of  the  present  day,  unless  the  nature  of  the 
transaction  or  the  express  terms  of  the  contract  show  other- 
wise, is  regarded  as  a  mere  security,  and  resembles  what  was 
known  in  the  old  common  law  and  in  the  civil  law,  as  a  pledge. 
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While  the  noiioii  of  a  mortgage  being  a  sale  upon  condition 
remained,  it  was  held  that  the  property  upon  default  became 
absolute  in  the  mortgagea  But  f rc»n  the  earliest  times  there 
was  a  recognized  distinction  between  such  mortgages  in  the 
way  of  conditional  sales  and  mortgages  in  the  way  of  securi- 
ties, or  pledges. 

Glanville,  the  earliest  of  writers  on  the  commoji  law  whose 
works  have  come  down  to  us,  says  that  a  loan  is  sometimes 
made  on  the  security  of  a  pledge,  (sub  vadii  posiiione)  and  the 
pledge  may  consist  of  chattels,  lands,  or  rent  Sometimes 
possession  is  immediately  given  of  the  pledge  on  receipt  of 
the  loan,  and  sometimes  it  is  not  Sometimes  the  thing  is 
pledged  for  a  term,  and  sometimes  without.  When  a  chattel 
is  pledged,  and  possession  is  given,  and  for  a  cert&in  term,  the 
creditor  is  bound  to  keep  the  pledge  safely,  and  not  to  use  it 
to  its  deCrimeot.  If  it  be  agreed  that,  in  case  the  debtor  should 
not  redeem  the  pledge  at  the  end  of  the  term,  the  pledge  shall 
remain  with  the  creditor  as  his  own  property — the  agreement 
must  be  observed.  But  if  there  be  no  such  agreement,  and 
there  be  a  fixed  time  of  redemption,  and  the  debtor  make  delay 
in  payment^  the  creditor  may  quicken  the  redemption  by  a 
writ  (of  which  he  gives  the  form)  and  which  requires  the 
debtor  without  delay  to  redeem  (acgwtefei  rem  quam  invadicuvil) 
the  pledge.  On  the  return  of  the  writ,  if  the  defendant  con- 
fessed the  pledge,  he  was  commanded  to  redeem  in  a  reason- 
able time^  and  on  default,  the  creditor  had  license  to  treat  the 
pledge  as  his  own.  But  if  the  pledge  was  made  without  men- 
tion of  any  particular  term,  the  creditor  might  (debitum  peiere) 
demand  his  debt  at  any  time,  and  the  debt  being  discharged, 
the  creditor  was  bound  to  restore  the  pledge  without  any 
deterioration. 

And  Mr.  Chief  Justice  Kent,  from  whose  opinion  we  cite 
the  above  extract^  regards  the  doctrine  laid  down  by  Glanville, 
and  followed  by  a  number  of  early  cases  in  England,  which  he 
also  refers  to,  as  correct.  The  property  was  to  be  considered 
as  a  mere  deposit  to  be  detained  as  security.  (See  Cortelyou 
V.  Lansing,  2  Caines'  Cases,  203.) 
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It  is  nimecessary  to  particfnlarly  cite  the  old  eases  upon  this 
sabjeet ;  but  it  may  be  stated  generally  that  one  series  of  them, 
eommencing  in  Capper  y.  Dickinson,  1  Bolle,  315,  followed 
ibe  notion  of  a  conditional  sale,  and  the  other  series  that  of  a 
pledge  in  the  way  of  security.  The  case  in  BoUe  went  so  far 
as  to  hold  that  if  the  property  was  not  redeemed  at  the  day, 
it  was  forfeited ;  and  this  decision,  though  as  rigorous  and  as 
odious  as  the  lex  commissoria  of  Rome,  which  it  resembled, 
was  no  more  than  the  logical  and  legitimate  result  of  the 
premiss  upon  which  it  was  based,  namely,  an  absolute  sale 
upon  condition  subsequent.  It  never  could  properly  or  equi- 
tably be  applied  to  cases  of  delivery  of  property  in  the  way  of 
security,  or  to  a  case,  such  as  the  one  at  bar,  where  the  deliv- 
ery was  expressly  as  "  collateral  security  '^  and  in  no  respect 
as  a  sale. 

The  same  reasons  in  favor  of  the  equity  of  redemption, 
which  apply  to  a  mortgage  of  real  estate,  apply  to  a  mortgage 
of  personal  property;  and  there  is  no  good  reason  why  the 
law  should  be  different  in  respect  to  the  two  cases.  We  do 
not  deny  that  there  are  cases,  and  some  comparatively  late 
ones,  in  which  the  old  doctrine  thai  a  mortgagee  after  default 
may  sell  upon  notice,  is  repeated;  but  we  believe  that  in  all 
those  cases  the  term  ^'  mortgage  "  was  misapplied,  and  that  the 
contracts  embraced  something  more  than  mere  security,  and 
either  amounted  to  absolute  sales  with  conditions  of  defeasr 
ance,  or  expressly  contained  powers  of  sale.  (See  HaH  v. 
Ten EycJc,2  John.  Ch.  99;  2  Story  Eq.  Jur.  §  1,033;  Wheeler 
V.  Newhoyld,  16  N.  Y.  392.) 

We  therefore  feel  safe  in  affirming,  that  by  the  general  rules 
of  law,  unless  a  power  of  sale  is  expressly  given  or  neces- 
sarily to  be  implied  from,  the  nature  of  the  contract,  there  is 
no  authority  in  a  mortgagee  to  sell  personal  property  with- 
out a  judicial  foreclosure. 

In  California,  as  we  have  intimated  above,  we  do  not  know 
that  the  point  has  ever  been  raised;  but  all  the  decisions  in 
i«^rd  to  real  estate  mortgages  and  the  nature  of  mortgages  in 
general,  as  well  as  a  fair  oonstruction  of  our  statutes,  lead 
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irresistibly  in  our  opinion  to  the  conclusion  that  whatever  may 
be  the  law  in  England,  and  other  States,  in  California  there 
can  be  no  nonjudicial  sale  of  pledged  or  mortgaged  personal 
property  except  under  an  express  power.  (Ooodenow  v.  Ewer, 
16  Cal.  461 ;  Smith  v.  '49  and  '56  QuaHz  Mining  Co.  14  Cal. 
242 ;  Johnson  v.  Sherman,  15  Cal.  287  ;I>utton  v.  WarschoMer, 

21  Cal.  609;  Practice  Act,  Sec.  246.) 

J.  W.  Winans,  for  Respondent. 

The  common  law  doctrine  that  a  mortgagee  of  chattels  has 
the  absolute  title,  subject  only  to  be  defeated  by  performance 
of  the  contingency,  and  may  sell  or  otherwise  dispose  of  them 
after  forfeiture,  is  asserted  in  Tucker  v.  Williams,  1  Peere 
Williams,  261 ;  Lochwood  v.  Ewer,  2  Atk.  303 ;  Westerdell  v. 
Vale,  1  Term,  306,  312 ;  Byall  v.  Bowles,  1  Vesey,  365,  and 
elsewhere.     It  is  thus  clearly  set  forth  in  Parker  v.  Banker, 

22  Pick.  46 :  "  The  law  appears  to  be  well  settled,  both  in 
England  and  in  this  country,  that  the  pledgee  of  personal 
property,  after  the  debt  becomes  due,  may  sell  without  a 
judicial  process  and  a  decree  of  foreclosure,  upon  giving  rea- 
sonable notice  to  the  debtor  to  redeem.  It  was  so  decided  in 
Tucker  v.  Wilson,  1  P.  Wms.  261,  and  in  Lockwood  v.  Ewer, 
2  Atk.  303.  The  same  rule  of  law  was  laid  down  in  De  Lisle 
V.  Pnestman,  1  Browne's  Penn.  Pep.  176,  and  in  New  York 
by  Mr.  Chancellor  Kent,  in  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  100, 
and  again  in  his  Commentaries,  2  Kent,  3  ed.  582.  The  prin- 
ciple thus  settled  seems  to  be  founded  in  good  sense,  and  may 
be  essentially  necessary  to  enable  the  pledgee  to  avail  himself 
of  his  pledge  in  a  reasonable  manner,  for  the  discharge  of  his 
demand."  This  doctrine  of  the  Supreme  Court  of  Massa- 
chusetts is  also  sanctioned  in  Alabama.  "  By  the  contract  of 
mortgage,"  (says  the  Court  in  Brown  v.  Lipscomb,  9  Porter, 
475,)  "the  title  was  vested  in  the  mortgagee,  subject  to  be 
divested  by  the  payment  of  the  money  on  or  before  the  day 
stipulated.  On  the  failure  to  pay,  the  title  became  absolute, 
and  the  mortgagee  had  nothing  but  an  equity  of  redemption. 
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the  poesession  having  accompanied  the  mortgage.**  And, 
again,  it  has  been  so  held  in  Missouri :  '^  It  is  well  settled  that 
a  mortgagee  of  personal  chattels,  after  the  day  of  redemption 
has  passed,  is  regarded  in  law  as  the  absolute  owner.''  {Rob- 
inson v.  Campbell,  8  Missouri,  366.)  And  in  the  same  case, 
page  616,  the  Court  thus  decides:  "Unquestionably,  after 
forfeiture,  the  mortgagee  has  the  legal  title  —  is,  in  the  eye  of 
the  law,  the  absolute  owner  of  the  chattels.  It  is  difficult  to 
conceive  of  a  title  of  this  character  accompanied  with  such 
restrictions  as  to  prevent  its  transfer  to  another.  How  can  a 
man  be  said  to  be  the  absolute  owner  of  a  chattel,  and  yet 
unable  to  make  any  valid  disposition  of  that  chattel,  by  sale, 
gift,  or  otherwise?"  Such  is  also  the  view  taken  in  New 
Jersey;  for  says  the  Court,  in  Hall  v.  Snowhill,  2  Green's  N. 
J.  18:  "The  mortgage  is  a  grant  in  presenti,  subject  to  be 
defeated  on  payment  of  the  money  intended  to  be  secured. 
The  legal  title  to  these  chattels  passed  by  the  mortgage,  and 
vested  in  the  plaintiff."  And  the  same  principle  prevails  in 
North  Carolina.  (Holmes  v.  Hall,  3  Dev.  N.  C.  98.)  la 
Flanders  v.  Barstow,  6  Shepley,  Maine^  357,  the  Court  sanc- 
tions the  doctrine. 

Although  the  character  and  effect  of  real  mortgages  have 
cha/nged  tunder  the  influence  of  modem  decisions,  yet  no  such 
change  has  taken  place  in  regard  to  personal  mortgages,  nor  has 
the  distinction  between  real  and  personal  mortgages  been  re- 
moved or  affected  by  modem  rulings. 

The  whole  reasoning  of  appellant  is  based  upon  the  propo- 
sition that  there  is  no  difference  between  real  and  personal 
mortgages,  and  that  the  decisions  of  this  Court  in  reference  to 
mortgages  on  real  estate  apply  with  equal  force  to  mortgages 
on  chattels.  "Is  it  not  evident,"  he  says,  "that  the  Legisla- 
ture not  only  did,  but  intended  to  place  personal  property 
mortgages  upon  the  same  footing  as  real,  and  in  both  to  take 
away  the  right  claimed  under  the  strict  old  notion  of  the  com- 
mon law  to  belong  to  the  mortgagee,  of  selling  without  a 
judicial  foreclosure?"  This  view  of  appellant  is  neither  sus- 
tained by  reasoning,  analogy,  or  the  authorities.     The  distinc- 
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tion  between  real  and  personal  mortgages  is  just  as  decided 
and  just  as  arbitrary  now  as  it  was  a  century  ago,  and  just  as 
absolute  in  this  State  aa  elsewbera  Our  Supreme  Court  has 
in  no  instance  applied  its  decisions  affecting  real  mortgages  to 
those  upon  tho  personalty.  Indeed,  the  very  reas^ming  of  those 
decisions  showB  them  inapplicable  to  the  case  of  chattels. 

On  the  other  hand,  the  case  of  Wildman  v.  Badendker, 
already  cited,  and  the  case  of  Smith  v.  '49  and  '56  Quartz 
Mifdng  Company,  14  CaL  242,  sustain  the  distinction  which 
we  claim.  But  let  us  examine  what  the  books  say  upon  this 
point  "  There  is  a  wide  difference,"  holds  the  Court,  in  Stew- 
art V.  Slater,  6  Duer,  99,  "between  a  mortgage  of  lands  and 
a  mortgage  of  chattels.  In  the  first  case,  as  the  law  in  this 
State  is  now  settled,  the  estate,  subject  to  the  mortgage,  remains 
in  the  mortgagor,  is  bound  by  a  judgment,  and  may  be  sold 
xmder  an  execution  against  him;  the  mortgage  is  regarded 
merely  as  a  security  for  the  debt,  and  not  as  a  transfer  of  the 
title.  But  a  mortgage  of  personal  chattels  in  ail  cases  vests 
the  legal  title  in  the  mortgagee,  and  when  by  the  terms,  or  by 
the  legal  construction  of  the  instrument,  he  has  an  immediate 
right  to  the  possession,  although  the  possession  may  not  in 
fact  have  been  changed,  he  is,  in  judgment  of  law,  the  absolute 
owner,  and  it  is  merely  as  his  bailee,  and  by  his  sufferance 
that  the*  mortgagor  retains  the  possession."  Here  we  are  fur- 
nished with  a  description,  both  full  and  clear,  of  the  difference 
between  a  mortgage  on  real  and  one  on  personal  estate.  Again, 
the  distinction  b^ween  them  is  as  important  and  absolute  in 
regard  to  remedies  as  in  regard  to  rights.  Thus  Mr.  Chancellor 
Kent  says,  in  Hart  v.  Ten  Eych,  2  Johns,  Ch.  99,  100 :  "  It 
seems  now  to  be  admitted  (though  Lord  Chancellor  Harcourt 
once  held  otherwise)  that  the  creditor  who  holds  the  stock  in 
mortgage  is  not  bound  to  wait  lofr  a  bill  of  foreclosure  and  de- 
cree  of  sale,  as  in  the  case  of  a  mortgage  on  land,  but  may  sell  on 
reasonable  previous  notice  to  the  creditor  to  redeem.  *  *  ♦ 
But  if  a  freehold  estate  be  held  by  way  of  mortgage  for  a  debt, 
then  it  may  be  laid  down  as  an  invariable  rule  that  the  cred- 
itor must  first  obtain  a  decree  for  a  sale  under  a  bill  of  fore- 
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doaure.''  The  learned  Chancellor  proceeds  to  say^  that  for  a 
party  holding  land  in  pledge,  to  sell  the  same  at  his  own 
pleasure,  ^'  would  open  a  door  to  the  most  shameful  imposition 
and  abuse;"  which  remark,  appdlant,  by  an  easy  but  not 
very  ingenious  transition,  has  assumed  the  author  to  have 
applied  to  sales  of  personal  instead  of  real  property.  The 
opinion  of  the  Court,  in  Butler  v.  Miller,  1  Comstock,  500,  is 
equally  expUdt  "A  mortgage  upon  real  estaie/'  they  declare, 
"is  a  mere  security  upon  the  land,  and  gives  the  mortgagee 
no  title  or  estate  therein  whatever."  Now  this  is  precisely 
what  this  Court  has  determined  in  the  cases  quoted  by  appel- 
lant, and  in  other  cases.  Does  it  then  follow  that  a  personal 
mortgage  is  in  the  same  category  ?  Hear  what  the  New  York 
Supreme  Court  says  in  continuation:  "Whereas  a  personal 
mortgage  is  more  than  a  mere  security,  it  is  a  sale  of  the  thing 
mortgaged,  and  operates  as  a  transfer  of  the  whole  legal  title 
to  the  mortgagee,  subject  only  to  be  defeated  by  the  full  per- 
formance of  the  condition."  This  question,  then,  is  here  fully 
passed  upon  by  the  Supreme  Court  of  a  State  whose  system 
of  jurisprudence  is  analagous  to  our  own,  or  rather  identical, 
since  we  have  preferred  the  appropriation  of  her  system  to  the 
adoption  for  ourselves  of  any  independent  plan* 

By  the  Court,  Cubkey,  J. 

This  case  has  come  to  this  Court  on  an  appeal  from  an  order 
refusing  to  grant  an  injunction.  The  respondent  being  about 
to  sell  at  auction  certain  personal  property,  mortgaged  or 
pledged  to  him  by  the  appellant,  the  latter  filed  a  complaint 
to  prevent  the  sale,  and  obtained  an  order  requiring  respon- 
dent to  show  cause  why  an  injunction  should  not  issue  as  prayed 
for,  and  a  further  order  temporarily  restraining  the  sale.  The 
respondent  appeared  and  showed  cause,  and  thereupon  the 
injunction  was  refused  and  the  temporary  restraining  order 
discharged* 

The  facts  of  the  case  are  in  substance  as  follows:  On  the 
10th  day  of  June.  1861,  respondent  loaned  to  appellant  seventy- 
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five  thousand  dollars,  and  one  William  A.  Dana  loaned  him 
fifteen  thousand  dollars;  for  the  payment  of  these  sums,  one 
year  from  that  date,  with  interest  at  the  rate  of  two  per  cent 
per  month,  appellant  gave  his  promissory  notes,  to  wit :  to  the 
respondent  a  note  for  fifty-thousand  dollars  and  a  note  for 
twenty-five  thousand  dollars,  and  to  said  Dana  a  note  for 
fifteen  thousand  dollars.  To  secure  the  payment  of  these  notes 
at  their  maturity,  appellant  executed  and  delivered  to  the 
respondent  and  Dana,  a  chattel  mortgage  of  personal  property 
consisting  of  four  hundred  tons  of  iron  and  one  hundred  bonds 
of  the  California  Central  Railroad  Company  of  one  thousand 
dollars  each,  with  a  quantity  of  cars  and  locomotives  not  then 
set  up  and  put  together,  all  of  which  property  was  at  the 
time  delivered  to  the  mortgagees.  The  parties  at  the  time 
contemplated  that  the  appellant  should  thereafter  have  posses- 
sion of  the  cars  and  locomotives,  and  it  was  agreed  between 
them  that  they  should  be  set  up  and  put  together  when  a 
new  mortgage  under  and  in  accordance  with  the  provisions  of 
the  Chattel  Mortgage  Act  of  1857  (Laws  1857,  p.  347,)  should 
be  executed,  by  which  the  mortgagor  should  mortgage  to  the 
same  mortgagees  the  cars  and  locomotives  so  put  together,  and 
then  the  same  should  be  delivered  to  the  appellant.  The  cars 
and  locomotives  were  accordingly  set  up  ..nd  their  construc- 
tion completed  in  October,  1861,  when  the  new  mortgage  was 
executed  and  the  cars  and  locomotives  were  delivered  to  the 
appellant.  This  new  mortgage  was  given  not  only  to  secure 
the  sum  of  money  specified  in  the  first  mortgage,  but  also  the 
further  sum  of  ten  thousand  dollars  loaned  to  appellant  by 
respondent  on  the  20th  of  June,  1861.  The  iron  and  bonds 
were  held  by  respondent  and  Dana  in  possession  under  and 
subject  to  the  mortgage  first  executed,  and  after  the  execution 
of  the  second  mortgage  the  appellant  held  the  possession  of 
the  cars  and  locomotives  under  and  subject  to  its  provisions. 

The  first  mortgage  contained  therein  apt  words  of  bargain 
and  sale  of  the  property  described  and  declared  to  be  deliv- 
ered by  the  mortgagor  to  the  mortgagees,  but  it  was  also 
declared  that  such  sale  was  intended  as  collateral  securitv  for 
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the  payment  of  certain  promissory  notes  described,  given  by 
the  appellant  to  the  respondent  and  to  Dana  respectively, 
which  were  payable,  according  to  their  tenor  and  effect,  on  the 
10th  of  June,  1862,  with  interest  at  a  specified  rate;  and  it 
was  provided  by  the  mortgage  that  if  the  notes  should  not  be 
paid  at  maturity  the  mortgagees  or  their  assigns  should  have 
power  to  foreclose  as  to  the  property  sold  and  delivered,  or  to 
subject  the  same  in  any  legal  manner  to  the  payment  of  the 
sums  of  money  advanced  to  the  mortgagees  respectively,  with 
interest  according  to  the  tenor  and  effect  of  the  notes. 

The  first  mortgage  also  provided  that  the  mortgagor  should 
give  to  the  respondent  and  Dana  additional  security  in  case  it 
should  be  ascertained  that  the  property  mortgaged  was  insuf- 
ficient as  security  for  the  amount  of  his  indebtedness  to  them, 
and  by  the  complaint  it  appears  that  afterwards,  in  June,  1862, 
eighty-five  second  class  bonds  of  the  California  Central  Rail- 
road Company,  each  of  which  was  in  the  sum  of  one  thou- 
sand dollars,  were  delivered  to  the  respondent  as  an  additional 
security  in  pursuance  of  the  stipulation  in  the  mortgage 
thereto  relating,  and  it  is  alleged  in  the  complaint  that  at  the 
time  the  last  mentioned  bonds  were  delivered  they  were  so 
delivered  with  the  understanding  and  on  the  condit^ion  that  the 
appellant  should  have  a  reasonable  extension  of  time  to  allow 
him  to  make  negotiations  for  raising  money  to  discharge  the 
mortgages  and  the  debts  thereby  secured.  The  respondent, 
by  his  answer,  denied  that  these  bonds  were  delivered  to  him 
with  the  understanding  and  condition  alleged,  but,  on  the  con- 
trary, averred  that  they  were  delivered  in  pursuance  of  the 
stipulation  so  to  do  contained  in  the  mortgage  first  executed. 

The  notes  made  and  delivered  to  the  respondent  remaining 
unpaid,  he  gave  notice  to  the  appellant  on  the  15th  of  Febru- 
ary, 1863,  that  unless  the  same  were  paid  and  the  iron  and  the 
bonds  mentioned  in  the  first  mortgage,  and  the  eighty-five 
bonds  given  as  additional  security,  were  redeemed,  he,  the 
respondent,  would  cause  the  same,  to  the  extent  of  the  respon- 
dent's interest,  together  with  the  appellant's  equity  of  redemp- 
tion therein,  to  be  sold  at  public  auction  on  the  28th  day  of 
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the  same  month  of  Febraaiy,  at  a  partieular  hour  of  the  day 
and  at  a  place  specified.  This  notice  also  stated  that  aueh  sate 
would  be  made  at  the  time  and  place  designated  after  giving 
public  notice  thereof  for  eight  days  in  the  ^Ua  California 
newspaper.  Such  notice  was  first  published  in  the  newspaper 
named  on  the  20th  of  Eelmiaryy  1863,  and  this  action  was 
commenced  on  the  24th  of  the  same  month. 

The  question  raised  and  to  be  determined  is,  whether  the 
mortgagee  or  pledgee  of  goods  and  chattels  delivered  to  him 
by  the  mortgagor  or  pledgor  as  security  for  the  payment  of  a 
debt  at  a  particular  day  can  sell  the  property  after  the  debt 
has  become  due,  in  the  manner  proposed  by  the  respondent  in 
this  case. 

The  iron  and  bonds  which  are  involved  in  this  controversy 
were  not  a  part  of  the  property  mentioned  in  the  second  mortr 
gage,  and  as  security,  could  only  be  subjected  to  sale  under 
the  first  mortgage,  in  some  mode  sanctioned  by  the  law  of  the 
land,  other  than  the  Chattel  Mortgage  Act  of  1857.  By  the 
seventeenth  section  of  the  Act  concerning  fraudulent  convey- 
ances and  contracts  (Laws  of  1850,  p.  267),  it  is  provided  that 
"no  mortgage  of  personal  property  hereafter  made,  shall  be 
valid  against  any  other  persons  than  the  parties  thereto,  unless 
possession  of  the  property  be  delivered  to  and  retained  by  the 
mortgagee."  When  this  statute  was  passed,  the  common 
law  had  been  adopted  by  legislative  enactment  (Laws  1850, 
p.  219.)  And  as  between  the  parties  to  a  mortgage  of  chattels, 
their  rights  were  to  be  determined  by  the  rules  of  the  common 
law  on  the  subject.     (Wildman  v.  Radenaker,  20  CaL  617.) 

The  first  mortgage  seems  to  have  been  executed  and  the 
property  delivered  to  the  mortgagees,  with  the  view  to  con- 
form to  the  requirements  of  the  seventeenth  section  of  the  Act 
concerning  fraudulent  conveyances  and  contracts.  By  the 
common  law  a  grant  or  conveyance  of  goods  in  gage  or  mort- 
gage passes  the  legal  title  conditionally  to  the  mortgagee,  and 
if  the  goods  are  not  redeemed  at  the  time  stipulated,  the  title 
becomes  absolute  at  law,  although  equity  will  interfere  to 
compel  a  redemption.     (Story  on  Bailments,  Sec  287.) 


Jan.,  1865.]  Wilson  v.  Brakkak.  269 

opinion  of  tbe  Court. 

The  supreme  Court  of  New  York,  in  Langdon  v.  Buel,  9 
Wend.  SS,  held  that  a  mortgagee  of  personal  property,  upon 
failure  of  the  mortgagor  to  perform  the  ccmditicm  of  the  mort- 
gage, acquires  an  absolute  title  to  llie  property.  This,  say  the 
Court,  is  well  established  to  be  the  legal  effect  and  operation 
of  a  chattel  mortgage.  The  same  doctrine  is  laid  down  in 
Brorvn  v.  Bement,  8  John.  96;  in  Aeklsy  v.  Finch,  7  Cow. 
892 ;  in  Case  v.  Boughton,  11  Wend.  109 ;  in  Patchin  v.  Pierce, 
12  Wend.  61 ;  in  Smith  v.  Acker,  23  Wend.  667,  668 ;  in  Bur- 
dick  V.  McVanner,  2  Denio,  171 ;  in  FuUer  v.  Acker,  1  Hill, 
475 ;  and  in  Butler  v.  Miller,  1  Corns.  600.  To  these  might 
be  added  many  decisions  to  the  same  effect  of  the  highest 
Courts  of  that  State.  The  same  doctrine  in  substance  was 
held  by  the  Supreme  Court  of  Missouri  in  Williams  v.  Roger, 
7  Mo.  566,  and  in  Robinson  v.  Campbell,  8  Mo.  366,  616 ;  by 
the  Supreme  Court  of  Alabama  in  Brown  v.  Lipscomb,  9  Por- 
ter, 475;  by  the  Supreme  Court  of  Maine,  in  Flanders  v. 
Barstow,  18  Maine,  357,  and  by  the  Court  of  Errors  and 
Appeals  of  Mississippi  in  Thornhill  v.  Oilmsr,  4  Sm.  &  Marsh, 
158.  The  Supreme  Court  of  New  Jersey  held,  in  Hall  v. 
BnoxvhiU,  2  Green,  9,  18,  that  the  mortgagee  of  personal 
property  is  considered  the  true  owner,  and  has  a  ri^t  to  the 
actual  possession  and  control  of  it  in  the  event  of  the  non- 
payment of  the  debt  due  him  from  the  mortgagor  —  that  the 
mortgage  is  a  grant  in  presenti,  subject  to  be  defeated  on  pay- 
ment of  the  money  intended  to  be  secured. 

The  cases  which  hold  that  at  law  the  title  of  the  mortgagee 
to  the  chattels  mortgaged  becomes  absolute  upon  the  breach 
of  the  stipulation  to  pay  at  a  particular  day,  recognize  that 
the  mortgagor  has  an  equitable  right  or  interest  in  the  prop- 
erty of  whidi  he  may  avail  himself  by  paying  the  debt  due 
and  thus  redeeming  the  property;  and  as  long  as  the  right  of 
redemption  remains  in  the  mortgagor,  it  may  be  said,  viewing 
tlie  subject  from  an  equitable  stand-point,  that  the  title  of  the 
mortgagee  is  not  to  every  intent  absolute.  In  mortgages  of 
personal  property  there  exists,  after  condition  broken  as  in 
mortgages  of  land,  an  equity  of  redemption,  which  may  be 
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asserted  by  the  mortgagor,  if  he  brings  his  suit  to  redeem 
within  a  reasonable  time.  (2  Story's  Eq.  Jur.  Section  1,031 ; 
Westbrook  v.  Kemp,  1  Vesey,  278.) 

The  argument  on  the  part  of  the  appellant  is  to  the  effect 
that  the  mortgagee  of  personal  property  is  limited  to  the  rem- 
edy of  judicial  foreclosure  for  the  purpose  of  subjecting  the 
property  to  a  sale  for  the  satisfaction  of  the  debt  due.  The 
rule  that  prevails  in  relation  to  the  foreclosure  of  mortgages 
on  real  property  is  invariable  that  the  creditor  must  obtain  a 
decree  of  a  competent  Court  for  a  sale  of  the  mortgaged  prem- 
ises, unless  the  mortgage  deed  provides  otherwise  for  the  sale 
of  the  lands  mortgaged.  (Hart  v.  Ten  Eych,  2  John.  Ch.  99, 
100;  Fogarty  v.  Sawyer,  17  Cal.  593.)  But  Judge  Story  says 
(2  Story's  Eq.  Jur.  Section  1,031):  "There  is  a  difference 
between  mortgages  of  land  and  mortgages  of  personal  prop- 
erty, in  regard  to  the  rights  of  the  mortgagee,  after  a  breach 
of  the  condition.  In  the  latter  case  there  is  no  necessity  to 
bring  a  bill  of  foreclosure;  but  the  mortgagee,  upon  due 
notice,  may  sell  the  personal  property  mortgaged,  as  he  could 
under  the  civil  law,  and  the  title,  if  the  sale  be  bona  fide  made, 
will  vest  absolutely  in  the  vendee.  And  it  makes  no  difference 
whether  the  personal  property  mortgaged  consists  of  goods  or 
of  stock,  or. of  personal  annuities,"  and  he  cites  cases  and  ele- 
mentary authorities  in  support  of  the  doctrine  thus  declared. 
(See,  also,  2  Story's  Eq.  Jur.  Sees.  1,008,  1,009;  Story  on 
Bailments,  Sec.  309,  and  the  authorities  cited;  Patchin  v. 
Pierce,  12  Wend.  61.) 

The  mortgagee  has  two  remedies,  either  of  which  he  may 
pursue  at  his  election.  He  may  resort  to  a  Court  of  equity 
to  compel  a  redemption  or  to  foreclose  the  mortgagor's  right 
to  redeem,  or  he  may  obtain  the  same  object  by  a  fair  public 
sale  of  the  property  after  due  notice  to  the  mortgagor. 
(Charter  v.  Stevens,  3  Denio,  35.)  The  mortgagor's  right  of 
redemption  remains  until  foreclosure  by  judicial  sentence  in 
the  one  case,  or  sale  after  due  notice  in  the  other;  and  this 
right  may  be  enforced  in  equity.  (Pow-ell  on  Mortgages,  Sec 
1^041,  and  cases  before  cited*) 
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Personal  property  pledged  may  in  like  manner  be  sold  after 
the  debt  which  it  was  delivered  to  secure  has  become  due,  if 
such  sale  be  made  at  public  auction  and  upon  reasonable  notice 
thereof  to  the  pledgor  {Mange  v.  Heringhi,  26  Cal.  577;)  or, 
if  the  pledgee  prefers,  he  may  file  a  bill  in  a  Court  of  equity 
against  the  pledgor  for  a  foreclosure  and  sale.  (Story  on  Bail- 
ments, Sec.  310;    Edwards  on  Bailments,  249,  250.) 

Whether  the  iron  and  bonds  delivered  be  regarded  as  a 
pledge  or  mortgage  can  make  no  practical  difference,  as  in 
either  case  the  mode  of  subjecting  the  security  to  sale  for  the 
payment  of  the  debt  may  be  the  same,  and  hence  we  have 
made  no  referen«^e  to  the  distinction  to  be  found  in  the  books 
between  a  pledge  and  mortgage,  and  we  deem  it  unnecessary 
in  disposing  of  the  case  before  us  to  do  so.  (See  on  the  sub- 
ject, Wilson  V.  Little,  2  Coms.  445 ;  Dewey  v.  Bowman,  8  Cal. 
148.) 

It  is  insisted  on  the  part  of  the  appellant  that  the  two  hun- 
dred and  forty-sixth  section  of  the  Practice  Act  is  virtually  a 
denial  of  any  right  in  the  mortgagee  to  any  other  remedy  for 
the  recovery  of  a  debt  or  the  enforcement  of  a  right  secured 
by  a  mortgage  or  other  lien  on  personal  property  than  by  an 
action.  The  statute  generally  denominated  the  Practice  Act, 
is  an  Act  to  regulate  proceedings  in  civil  cases  in  the  Courts 
of  justice  in  this  State,  and  the  language  of  the  two  hundred 
and  forty-sixth  section  providing  that  there  shall  be  but  one 
action  for  the  recovery  of  any  debt  or  the  enforcement  of  any 
right  secured  by  mortgage  or  lien  upon  real  or  personal  prop- 
erty must  be  understood  as  relating  to  civil  actions  commenced 
and  prosecuted  in  the  Courts  of  justice  of  the  State,  and  not 
to  embrace  and  control  proceedings  sanctioned  by  the  common 
law,  which  in  no  just  legal  sense  can  be  called  actions  at  law 
or  suits  in  equity. 

Notwithstanding  the  general  doctrine  that  real  property 
mortgaged  can  only  be  subjected  to  sale  for  the  payment  of 
the  debt  thereby  secured,  by  judicial  decree,  in  the  absence  of 
any  express  power  granted  by  the  mortgagor  to  sell  and  con- 
vey the  premises  for  the  payment  of  the  debt,  the  Court  in 
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Fogarty  against  Sawyer,  17  Cal.  693,  held  that  a  sale  of  mort- 
gaged real  estate  might  be  made  in  accordance  with  the  con- 
ditions of  the  power,  and  that  a  sale  so  made  would  pass  to 
the  pnrehaaer  a  good  title  up(m  its  consummation  by  a  con- 
veyance. If  a  sale  of  real  property  could  be  made  under  a 
power  granted  in  the  mortgage,  we  see  no  reason  why  a  sale 
of  personal  property,  mortgaged  or  pledged,  could  not  be  made 
for  the  debt  secured  by  it  and  due,  under  the  authority  con- 
ferred on  the  mortgagee  by  the  law  of  the  land. 

,  It  is  maintained  by  the  appellant  that  as  the  two  mortgages 
had  relation  to  one  and  the  same  transaction,  and  as  the  second 
mortgage  could  not,  under  the  provisions  of  the  Act  of  1867, 
be  enforced  otherwise  than  by  judicial  foreclosure,  that  there- 
fore the  mortgagee  could  not  proceed  under  the  first  mortgage 
to  an  enforcement  of  payment  of  the  debt  in  any  other  mode 
than  by  an  action  in  a  Court  of  equity  to  obtain  a  foreclosure 
and  a  decree  for  the  sale  of  the  mortgaged  property.  Though 
the  object  of  the  second  mortgage  was  to  secure  the  debt  for 
which  the  first  was  given,  it  does  not  follow  that  the  first 
mortgage,  as  to  the  iron  and  bonds,  was  in  any  degree  affected 
by  the  second.  In  fact  it  is  manifest  that  the  second  mort- 
gage was  intended,  as  originally  contemplated,  as  a  substitute 
for  the  first  only  so  far  as  the  cars  and  locomotives  were  con- 
cerned. 

If  it  had  not  been  the  purpose  of  the  parties  that  the  appel- 
lant should  have  the  possession  of  the  cars  and  locomotives, 
there  would  have  been  no  necessity  for  the  second  mortgage, 
and  it  is  fair  to  presume  it  would  not  have  been  executed 
except  to  preserve  the  security  on  the  portion  of  the  property 
delivered  to  the  appellant.  It  is  by  the  first  mortgage  alone 
that  the  mortgagees  have  any  lien  on  the  iron  and  bonds,  and 
their  rights  in  respect  thereto  are  the  same  as  they  would 
have  been  if  the  second  mortgage  had  not  been  executed. 

The  respondent  and  Dana  were  joint  mortgagees,  holding 
the  property  mortgaged  and  in  their  possession  as  security  for 
the  debts  due  them  respectively  in  the  proportions  that  their 
respective  demands  bore  to  each  other,  and  it  is  suggested  on 
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behalf  of  appellant  that  the  respondent  could  not  proceed  to 
sell  the  property  to  the  extent  of  his  interest  in  it  without  the 
-co-operation  of  Dana.  The  respondent  did  not  propose  to 
sell  any  greater  proportion  of  the  property  than  the  undivided 
interest  which  he  held  as  security  for  his  own  debt.  That  he 
might  do  so  is  decided  in  Tyler  v.  Taylor,  8  Barb.  387.  The 
purchaser  at  such  sale  of  the  undivided  interest  would  become 
the  owner  of  such  interest  or  share  as  a  tenant  in  common 
with  the  owner  of  the  remaining  and  unsold  x)ortion  of  the 
property,  and  hold  it  discharged  of  the  appellant's  former 
-equity  of  redemption. 

The  objection  that  the  notice  to  the  appellant  calling  on 
him  to  redeem,  and  of  the  sale,  was  not  a  reasonable  notice, 
we  think  is  not  well  founded.  The  appellant  was  aware  that 
the  deb^  had  at  that  time  been  due  for  more  than  eight 
months,  and  it  does  not  appear  that  he  had  any  valid  reason 
for  delaying  payment,  nor  does  it  appear  that  the  period  of 
thirteen  days  within  which  he  was  at  liberty  to  redeem  after 
notice  given,  was  not  sufficient  if  he  could  redeem  at  all.  In 
Willoughby  v.  Comstoch,  3  Hill,  389,  the  Court  held  that  a 
notice  of  two  days  of  the  time  and  place  of  sale  was  suffi- 
cient, and  it  is  not  pretended  in  this  case  that  a  notice  for 
thirty  or  sixty  days,  or  even  for  any  longer  period,  would 
have  been  of  any  advantage  to  the  appellant.  In  the  absence 
of  any  positive  rule  of  law  or  established  custom  on  the  sub- 
ject, the  reasonableness  of  the  notice  as  to  time  must  be  de- 
termined from  all  the  circumstances  of  the  particular  case; 
and  he  who  alleges  that  a  notice  in  this  respect  is  not  suffi- 
isient,  should  assign  some  reason  for  his  allegation. 

From  an  attentive  examination  of  all  the  questions  pre- 
sented and  argued  by  the  learned  counsel  for  the  respective 
parties,  we  are  of  the  opinion  the  Court  below  properly  de- 
cided the  case  and  that  the  order  should  be  affirmed. 


Mr.  Justice  Stcafteb  expressed  no  opinion* 
Vol.  XXVII.— 18 
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BERNARD  SCICROEDER  t;.  CARL  JAHNS,  Administra- 
tor, WITH  TKK  Will  annexed,  of  Heeman  Soheoedee^ 
Deceased. 

PUDADiNQ  Statute  or  Limitations.-^  The  general  allegation  In  an  answer,, 
that  the  action  Is  barred  by  the  statute  prescribing  two  or  any  other  number 
of  years  as  the  limitation  for  bringing  the  action,  is  not  the  correct  method 
of  pleading  the  Statute  of  Limitations. 

Limitation  of  Actions  in  Cases  of  Trust. —  A  deposit  of  money  by  one  wltk 
another  to  be  held  by  him  in  trust  for  the  depositor  until  he  shall  demand  it,, 
constitutes  an  express  continuing  trust,  and  no  right  of  action  will  accrue 
to  the  cestui  que  truat  until  the  trustee  assumes  a  position  in  hostility  to 
the  trust  relation,  either  by  refusing  to  pay  the  money  on  demand,  or  by- 
some  other  act,  nor  will  the  Statute  of  Limitations  commence  running  until 
a  demand  is  made  for  the  money,  or  the  trustee  has  Tiolated  his  contract. 

Same. —  In  such  case  if  no  demand  be  made  on  the  trustee,  and  .he  does  not 
violate  his  contract  in  his  lifetime,  but  demand  is  made  on  his  admin- 
istrator after  his  death,  the  Statute  of  Limitations  does  not  commence 
running  against  the  Intestate,  but  the  cause  of  action  accrues .  against  the 
administrator. 

Answer  setting  up  Statute  of  Limitations. —  If  the  complaint  in  aifc 
action  against  an  administrator  avers  that  the  intestate  received  plaintiff's 
launey  in  his  lifetime,  to  keep  the  same  for  plaintiff  as  the  depositary 
thereof  until  the  same  should  be  demanded  of  him,  and  that  the  moneys 
remained  in  the  Intestate's  hands  at  the  time  of  his  death,  subject  to  plain* 
tiff's  order,  an  answer  which  sets  up  as  a  defense  that  the  cause  of  action 
did  not  accrue  to  plaintiff  within  two  years  next  before  the  death  of  the 
intestate,  and  that  the  same  is  barred  by  the  Statute  of  Limitations,  does 
not  raise  any  issue  in  the  case. 

Dbfbctitb  Finding  of  Facts. —  If  the  answer  sets  up  a  counterclaim  and  the 
Court  finds  that  the  defendant  introduced  no  evidence  as  to  the  counter- 
claim, the  finding  is  defective ;  but  if  the  evidence  is  all  before  the  appellate 
Court,  and  it  appears  that  no  testimony  was  introduced  by  either  party  as 
to  the  counterclaim,  the  judgment  will  not  be  reversed  on  account  of  the 
defective  finding. 

Appeal  from  the  District  Courta  Fourth  Judicial  District^ - 
City  and  County  of  San  Francisco. 

The  Court  below  found  the  following  facts,  viz: 
That  between  the  first  day  of  January,  1853,  and  the  death 
of  the  deceased,  Herman  Schroeder,  there  was  deposited  with 
and  collected  by  said  Herman  Schroeder  money  to  the  amount 
of  two  thousand  nine  hundred  dollars,  to  be  held  by  him  on 
deposit  and  in  trust  for  the  plaintiff,  and  was  so  held  by  him 
at  the  time  of  his  death,  with  the  exception  of  three  hundred 
and  forty-seven  dollars  paid  by  said  Herman  Schroeder,  in  his 
lifetime,  to  the  said  plaintiff,  leaving  a  balance  in  said  Her- 
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man  Schroeder's  hands,  at  the  time  of  his  death,  of  two  thou- 
sand five  hundred  and  fifty-three  dollars ;  and  it  appearing  from 
the  pleadings  that  said  claim  was  duly  presented  to  the  defend- 
ant as  administrator  with  the  will  annexed  of  the  estate  of  the 
said  Herman  Schroeder,  that  the  same  was  rejected  by  the 
defendant,  and  the  action  brought  therein  within  the  time  re> 
quired  by  the  statute. 

The  defendant  excepted  to  the  finding  of  the  Court  for  insuf- 
ficiency, and  the  Court  then  made  the  following  amendments 
to  its  findings: 

Ist.  After  the  word  "Schroeder"  insert  the  words:  "And 
more  than  four  years  before  the  death  of  said  Herman  Schroeder 
or  the  comniencement  of  this  action,  to  wit^  in  the  month  of 
January,  1853." 

2d.  After  the  word  "Statute"  add  the  words:  "That  no 
evidence  whatever  was  introduced  by  defendant  of  the  defense 
set  up  in  his  answer,  that  deceased  in  his  lifetime  had  paid, 
laid  out,  and  expended  for  plaintiff,  and  at  his  request,  large 
sums  of  money,  amounting  to  one  thousand  dollars,  or  any 
simi  paid,  laid  out,  and  expended  by  deceased  for  plaintiff  except 
the  sum  of  three  hundred  and  forty-seven  dollars,  for  which 
credit  is  given  by  the  plaintiff  in  his  claim  against  said  estate, 
and  allowed  in  this  finding." 

James  B,  Toinuscnd,  for  Appellant. 

The  judcjmcnf  appealed  from  is  erroneous,  because,  first,  the 
finding  of  the  ('oiirt,  as  amended,  did  not  dispose  of  the  issues 
made  by  the  second  and  third  defenses  set  up  in  said  defend- 
ant's answer.  These  defenses  were,  respectively,  that  the  cause 
or  causes  of  action  sued  on,  if  any  ever  existed,  did  not  ac- 
crue to  said  plaintiff  within  the  periods  of  two  nor  four  years, 
respectively,  next  before  the  death  of  the  said  Herman  Schroe^ 
der.  These  two  different  periods  of  time  were  plead  because 
it  was  not  then  known  whether  the  plaintiff's  evidence  of  the 
receipt  of  money  by  the  deceased  would  be  in  writing,  or  by 
parol  merely. 

The  defendant  contended  on  the  trial  that  the  cause  of  action 
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accrued  when  the  money  was  received  by  the  deceased.  On 
the  other  hand,  the  plaintiff  contended  that  a  demand  was  neces- 
iMiry  before  any  cause  of  action  accrued.  It  was  necessary, 
therefore,  that  the  Court  should  determine  by  its  finding, 
not  only  when  the  money  was  received — because  that  would  not 
necessarily  decide  the  issue  —  but  when  the  cause  of  action  ade- 
emed, which  included  not  only  the  fact  of  the  receipt  of  the 
money,  but  likewise,  the  manner  in  which  and  the  purposes 
for  which  it  was  received;  and  whether  received  in  such  man- 
ner and  for  such  purposes  as  to  render  a  demand  necessary  be- 
fore a  cause  of  action  would  exist  —  and  if  so,  then  the  fact 
of  the  making  of  such  demand,  and  when  it  was  made. 

1st — The  Statute  of  Limitations  ran  against,  the  demand 
proved,  from  the  time  of  the  receipt  of  the  money  by  the  de- 
ceased. {Buckner  v.  Paiterson,  Litt.  Sel.  Cases,  234 ;  Hickoh 
V.  HicJcok,  13  Barb.  632 ;  Dale  v.  Birch,  3  Camp.  347 ;  Far- 
nam  v.  Brooks,  9  Pick.  243,  244 ;  Kane  v.  Bloodgood,  7  John. 
Ch.  110,  111,  114;  Robinson  v.  Hook,  4  Mason,  151,  152.) 

2d — If  a  demand  were  necessary  in  a  case  of  this  kind, 
before  the  bringing  of  an  action,  it  is  well  settled  that  such 
demand  must  be  made  within  the  statutory  period,  or  the  claim 
will  be  barred.  (Codman  v.  Rogers,  10  PicV.  119,  120;  Staf- 
ford V.  Richardson,  15  Wend.  305-307;  Jjafarge  v.  Jayne,  9 
Penn.  410;  Chalfinv.  Malone,  9  B.  Mon.  498.) 

P.  G.  Buchan,  for  Respondent. 

The  complaint  avers  that  the  money  was  left  with  Herman 
Schroeder  in  trust,  to  be  paid  when  "demanded ;  the  proof  estab- 
lishes it,  and  the  Court  finds  it.  The  relation  of  trustee  and 
cestui  que  trust,  as  between  Herman  and  Bernard,  therefore 
existed  —  it  was  an  express  trust.  The  statute  in  such  case 
does  not  commence  to  run  from  the  time  of  making  the  con- 
tract in  reference  to  the  deposit,  but  from  the  breach  of  it ;  that 
is,  from  the  time  of  a  demand  and  refusal. 

This  is  a  plain  elementary  principle.  The  principle  is  fully 
recognized  in  the  case  of  Baker  v.  Joseph,  16  Cal.  174. 
Tho  case  of  Balcer  v.  Joseph,  is  much  stronger  for  the  defend- 
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ant  than  this  case.  In  that  case  the  money  was  deposited 
to  be  invested  by  defendant  in  loans  at  interest,  and  the  prin- 
cipal and  interest  to  be  paid  to  plaintiff  on  request.  It  might 
have  been  urged  in  the  Baker  case,  that  the  defendant  had  a 
right  to  loan  it  to  himself,  and  his  so  appropriating  it  turned 
it  into  an  ordinary  contract.  But,  in  the  case  before  us,  there 
was  no  such  authority.  The  money  was  deposited  to  be  safely 
kept  till  demanded.  In  the  case  of  Baker  v.  Joseph,  the 
Court  say,  that  "  whether  he  loaned  it  or  not,  or  whatever  the 
responsibilities  incurred  for  not  loaning  it,  the  repayment  of 
the  money  received  was  not  to  be  made  until  demanded  by 
plaintiff ;"  and  that  in  that  case  the  statute  does  not  commence 
to  run  until  demand  made. 

The  rule  is  distinctly  laid  down  by  Mr.  Chancellor  Kent,  in 
Decoibche  v.  Sabitica,  3  John.  Ch.  216,  that  so  long  as  a  trust 
subsists,  the  right  of  a  cestui  que  trust  cannot  be  barred  by  the 
length  of  time  during  which  he  has  been  out  of  possession. 

In  Phelps  V.  Bostunch,  22  Barb.  314,  it  is  expressly  decided 
that  "a  bailee  or  depositary  is  not  liable  to  an  action  until 
demand  and  refusal ;  therefore,  where  money  has  been  left  with 
another,  in  naked  deposit,  for  the  benefit  of  the  owner,  the 
latter  cannot  maintain  an  action  to  recover  it  until  a  demand 
has  l)€en  made  upon  the  depositary  to  return  it,  and  he  has 
refused  so  to  do," 

The  principles  in  reference  to  trusts  of  this  character,  and 
the  principles  governing  the  relation  of  trustee  and  cestui  que 
trust,  so  far  as  they  have  any  reference  to  this  case,  will  be 
fully  illustrated  by  a  reference  to  the  following  cases:  Coster 
V.  Murray,  5  John.  Ch.  531 ;  Murray  v.  Coster,  20  John.  558 ; 
Brown  v.  Cooh,  9  John.  361;  Beardslee  v.  Richardson,  11 
Wend.  25 ;  Day  v.  Both,  18  N.  Y.  462. 

By  the  Court,  Rhodes,  J. 

The  plaintiff  sued  the  defendant,  as  the  administrator  of 
Hermann  Schroeder,  deceased,  to  recover  a  balance  due  him 
for  moneys  before  that  time  deposited  by  him  with  Hermann 
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Schroeder;  and  he  charges  that  Hermann  Schroeder  received 
the  moneys  "  in  trust  for  the  said  plaintiff,  to  be  kept  by  him, 
the  said  Hermann  Schroeder,  as  a  depositary  thereof,  until  the 
same  should  be  demanded  by  him  the  said  plaintiff;"  that  he 
promised  to  keep  the  same  in  safe  deposit  for  the  plaintiff, 
subject  to  his  order,  and  that  the  same  remained  in  the  hands 
of  Hermann  Schroeder  at  the  time  of  his  death  subject  to  the 
order  of  the  plaintiff;  and  he  also  charges  that  he  presented 
his  claim  for  the  moneys  against  the  estate  of  the  deceased  to 
the  defendant,  as  administrator,  who  rejected  the  same.  The 
defendant  fully  denies  the  alleged  indebtedness  of  his  testator, 
and  that  he  received  or  held  the  moneys  of  the  plaintiff  in  any 
manner,  and  he  sets  up  the  Statute  of  Limitations  of  two  years, 
and  of  four  years,  in  separate  answers,  and  he  alleges,  by  way 
of  counterclaim,  that  the  plaintiff  is  indebted  to  the  estate 
of  the  deceased  in  the  sum  of  about  one  thousand  dollars, 
for  moneys  laid  out  and  expended,  etc.,  by  the  defendant's 
testator. 

Judgment  was  rendered  for  the  plaintiff  upon  the  finding  of 
the  Court,  and  the  defendant  appeals  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

The  first  point  relied  upon  by  the  defendant  is  that  the  find- 
ing of  the  Court  did  not  dispose  of  the  issues  made  by  the 
second  and  third  defenses  of  the  Statute  of  Limitations,  but 
as  the  statute  of  four  years  is  clearly  inapplicable  to  the  facts 
of  the  case,  and  as  the  argument  of  counsel  applies  equally 
to  both  defenses,  the  second  defense,  setting  up  the  limitation 
of  two  years,  will  alone  be  considered  in  this  connection. 

The  defendant  alleges  in  that  defense  that  the  causes  of 
action  did  not  accrue  to  the  plaintiff  "within  two  years  next 
before  the  death  of  the  said  Hermann  Schroeder,  and  that  the 
same,  if  any,  are  barred  by  the  statute  prescribing  limitations 
for  the  bringing  of  actions  in  this  State.** 

The  last  clause  of  the  defense  —  that  the  cause  of  action  is 
barred  by  the  statute  —  is  not  a  statement  of  a  fact,  but  of  a 
conclusion  of  law.  The  fact  averred  in  the  defense  is  that  the 
cause  of  action  did  not  accrue  within  two  years  next  before 
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the  death  of  Hennann  Schroeder;  and  it  will  be  observed  that 
this  fact  does  not  constitute  a  defense  to  the  action,  for  the 
complaint  alleges  that  Hennann  Schroeder,  at  the  time  of  his 
death,  still  held  the  money  as  a  depositary  for  the  plaintiff, 
:and  there  is  no  charge  that  he  had  done  anything  inconsistent 
with  the  contract  between  the  parties,  or  was  in  any  manner 
in  default,  and  therefore  no  cause  of  action  is  alleged  to  have 
accrued  against  him ;  but  the  cause  of  action  is  alleged  to  have 
accrued  against  the  defendant  who,  on  demand  being  made, 
rejected  the  plaintiff's  claim  for  the  money  deposited  with  his 
testator.  The  fact  alleged  in  the  defense,  instead  of  being  in 
denial,  is  consistent  with  the  facts  stated  in  the  complaint,  and 
does  not  raise  an  issue  in  the  case.  We  do  not  intend,  how- 
ever, for  those  reasons  to  dispose  of  the  point  raised  by  the 
<iefendant  without  further  consideration,  for  the  parties  have 
treated  the  answer  as  suflScient  to  form  the  issue  of  the  Statute 
of  Limitations,  and  in  this  respect  they  have  but  followed  the 
practice  prevailing  to  a  considerable  extent  in  this  State  — 
though  we  think  erroneously  —  of  setting  up  the  Statute  of 
Limitations  by  means  of  the  general  allegation  that  the  action 
or  the  cause  of  action  is  barred  by  the  statute  prescribing  two 
or  any  other  number  of  years,  as  the  limitation  for  bringing 
the  action. 

That  portion  of  the  case  relating  to  the  sum  of  one  himdred 
"dollars  collected  by  Hermann  Schroeder  for  the  plaintiff  may 
be  left  out  of  view,  because  the  plaintiff  has  remitted  from 
the  judgment  the  amount  constituting  that  item  in  his  account. 

The  transaction  stated  in  the  complaint  —  the  depositing  of 
the  money  by  the  plaintiff  with  Hermann  Schroeder,  to  be 
held  by  him  in  trust  for  the  plaintiff,  until  the  plaintiff  should 
•demand  it,  and  the  receipt  of  the  money  by  Hermann  Schroeder, 
with  the  promise  on  his  part  to  hold  it  as  such  depositary, 
subject  to  the  order  of  the  plaintiff — constituted  an  express 
and  direct  trust  {Kane  v.  Bloodgood,  7  John.  Ch.  Ill,  and 
oases  cited.)  The  trust  was  also  a  continuing  trust,  within 
the  principles  of  the  case  of  BaJcer  v.  Joseph,  16  Cal.  173. 
This  is  not  one  of  those  "  technical  and  continuing  trusts  which 
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are  not  cognizable  at  law,  but  are  creatures  of  the  Court  of 
equity,"  for  in  case  of  a  breach  of  the  contract  to  safely  keep, 
or  to  pay  over  the  money  on  demand,  the  cestui  que  trust  has  his 
action  at  law.  The  relation  of  trustee  and  cestui  que  trust  would 
continue,  so  long  as  the  trust  was  a  subsisting  one,  manifeste<l 
as  such  by  the  acts  or  declarations  of  the  parties,  and  no  right  of 
action  against  the  trustee  would  accrue  until  he  assumed  a 
position  in  hostility  to  the  trust  relation.  So  long  as  he  held 
the  money  on  deposit  for  the  cestui  que  trust,  ready  to  be  paid 
over  to  him  on  demand,  the  cestui  que  trust  could  not  maintain 
an  action  against  him  to  recover  the  trust  property.  If  the 
trustee  has  not,  by  act  or  declaration,  manifested  a  determina- 
tion to  repudiate  the  trust,  and  violate  the  contract  under 
which  the  money  came  to  his  hands,  there  must  be  a  demand 
by  the  cestui  que  trust  for  the  money  and  a  refusal,  before  he 
is  liable  to  an  action  for  the  money.  This  principle  necessa- 
rily grows  out  of  the  relation  the  parties  have  assumed,  and  is 
too  clear  to  require  either  argument  or  authority  in  its  support. 
The  Statute  of  Limitations,  therefore,  would  not  commence 
to  run  in  such  case  unless  the  demand  was  made.  The  only 
demand  alleged  is  the  one  made  upon  the  administrator. 

The  Court  finds  that  the  money  was  deposited  with  the  tes- 
tator "  to  be  held  by  him  on  deposit  and  in  trust  for  the  plain- 
tiff, and  was  so  held  by  him  at  the  time  of  his  death,"  etc- 
The  defendant  objects  that  the  finding  does  not  specify  the 
kind  of  deposit  that  was  made  and  says  that  a  deposit  may  be 
made  for  many  different  purposes ;  but  we  think  the  objection 
untenable.  The  very  definition  of  a  deposit  is  a  naked  bail- 
ment of  goods  to  be  kept  for  the  bailor,  without  reward,  and 
to  be  returned  when  he  shall  require  it,  (See  Bouvier's  Law 
Die;  Jones'  Bailee,  36,  117;  Story,  Bailees,  Sec  41.)  IS'o 
other  purpose  would  be  implied  than  what  the  term  itself 
imports,  in  the  absence  of  any  fact  tending  to  show  a  deposit 
for  another  purpose.  The  finding  shows  that  the  depositary 
held  the  property  at  the  time  of  his  death  in  the  same  capa- 
city in  which  it  came  to  his  hands.  No  presumption  could  be 
indulged  in  of  a  demand  upon  and  a  refusal  by  the  depositary^ 
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for  the  presumption  would  be  that  he  had  at  all  times  com- 
plied with  his  agreement  with  the  cestui  que  trust.  The  fact 
found  that  at  the  time  of  his  death  he  still  bore  his  original 
relation  to  the  property  —  that  is,  that  he  remained  such  depos- 
itary—  holding  the  property  in  trust  for  the  depositor,  to  be 
returned  to  him  on  demand  —  n^atives  any  presumption  that 
the  depositary  had  assumed  a  position  in  hostility  to  the  trust. 

It  is  alleged  in  the  complaint  and  not  denied  in  the  answer, 
that  a  demand  for  the  money  deposited  was  made  of  the 
defendant  as  administrator,  and  that  he  rejected  the  claim  for 
the  money.  It  is  not  doubted  that  the  rejection  amounted  to 
a  refusal  to  return  the  money  deposited  with  his  testator. 
The  cause  of  action  accrued  at  that  time,  and  the  Statute  of 
Limitations  commenced  from  thence  to  run.  The  facts  found 
by  the  Court,  together  with  the  facta  in  the  case,  that  stand 
as  admitted  by  the  failure  to  deny  them,  completely  meet  the 
defendant's  answer  of  the  Statute  of  Limitations,  and  show  that 
the  two  years  had  not  elapsed  since  the  cause  of  action  accrued. 
While  agreeing  with  counsel  for  the  defendant  that  the  Court 
must  find  as  to  the  truth  of  every  issue  of  fact  found  in  the 
case,  we  think  the  finding  need  not  be  directly  and  pointedly 
made  that  each  of  the  several  allegations  of  the  complaint  or 
the  answer  is  or  is  not  true,  but  if  the  Court  finds  such  facts 
as  will  be  suflScient,  with  the  facts  admitted  by  the  parties  to 
be  true,  to  necessarily  determine  every  material  issue  in  the 
cause,  the  requirement  of  the  law  in  that  respect  will  be  satis- 
fied. 

The  defendant  further  objects  to  the  finding  on  the  ground 
that  the  Court  failed  to  find  the  acts  as  to  the  counterclaim. 
The  finding,  as  amended  after  it  was  objected  to  by  the  defend- 
ant, is  in  substance  that  no  evidence  w-as  introduced  by  him 
of  that  defense,  except  of  the  sum  of  three  hundred  and  forty- 
seven  dollars,  for  which  credit  was  given  in  the  plaintiff's 
claim,  and  which  was  allowed  in  the  finding.  The  finding 
does  not  respond  to  the  issue,  and  technically  it  is  incorrect, 
for  the  statement  is  not  that  there  was  no  evidence  introduced 
of  the  oounterclaim^  but  that  the  defendant  introduced  none. 
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If  there  was  any  evidence  in  the  case  tending  to  prove  the 
counterclaim  beyond  the  amount  allowed,  the  finding  would 
be  held  to  be  defective  and  erroneous ;  but  the  defendant  made 
a  statement  in  support  of  his  motion  for  a  new  trial,  in  which 
is  contained  "  all  the  evidence  given  "  in  the  cause,  and  upon 
an  examination  of  the  statement  no  evidence  is  found  therein 
tending  to  prove  the  counterclaim,  beyond  the  amount  allowed 
the  defendant.  If  the  Court  had  passed  directly  upon  the 
issue,  the  finding  would  have  been  against  the  truth  of  the 
facts  set  up  in  the  defense,  except  as  to  the  amount  allowed 
the  defendant.  The  finding  is  technically  erroneous,  but  the 
error  has  not  operated  to  the  prejudice  of  the  defendant,  and 
will,  therefore,  be  disregarded. 

The  remaining  points  urged  by  the  defendant  do  not  require 
separate  consideration,  as  all  of  them  have  been  answered  by 
the  views  already  expressed,  except  the  one  relating  to  the 
j/reponderance  of  the  evidence,  and  we  are  not  justified  in  dis- 
turbing the  finding  on  that  ground. 

Judgment  affirmed* 


iWILLIAM  REDDING,  and  EDWARD  P.  REED  v.  JOHN^ 
WHITE,  AMOS  WHITE,  LAURA  WHITE,  and  P. 
KAMMERER. 

PowsB  TO  Grant  or  Lbasb  Purblo  Lands. —  Under  the  Mexican  law  the 
power  to  grant  or  lease  pueblo  lands  was  Tested  in  the  municipal  authori- 
ties; but  this  power  was  limited  to  the  f^ranting  of  house  lots  for  building 
purposes,  and  lots  two  hundred  yaras  square,  called  aitertes,  for  cultivating 
or  planting  as  gardens,  yineyards,  orchards,  etc. 

Lbasb  of  Pueblo  Lands. —  A  lease  of  four  hundred  acres  of  pueblo  land  for 
ninety-nine  years  made  by  the  municipal  authorities  of  a  pueblo  in  Cali- 
fornia in  1847,  was  yoid  for  want  of  power  in  the  authorities  to  make  the 
lease. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

On  the  9th  day  of  April,  1863,  plaintiffs  commenced  this 
action  to  recover  possession  of  a  tract  of  land  in  San  Jose, 
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•designated  as  Lot  Number  Forty-nine  of  the  lots  commonly 
<;alled  the  five  hundred  acre  lots  of  the  Pueblo  of  San  Jose. 

The  complaint  averred  possession  and  ownership  in  plain- 
tiffs as  tenants  in  common  on  the  27th  day  of  May,  1862,  and 
ouster  by  defendants  on  the  same  day.  The  answer  denied 
the  allegations  of  possession  and  ownership,  and  averred  that 
defendants,  and  those  whose  title  they  had  acquired,  had  been 
in  possession  of  the  land  sued  for  for  fourteen  years.  Plain- 
tiffs, to  maintain  their  action,  relied  on  a  grant  made  by  the 
Alcalde  of  the  Pueblo  de  San  Jose,  in  accordance  with  the 
decree  of  the  Junta  and  people  of  the  Pueblo.  Plaintiffs 
recovered  judgment  in  the  Court  below,  and  defendants 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

C.  T.  Ryland,  for  Appellants. 

The  court  erred  in  admitting  said  pretended  loan  in  evi- 
dence, because  the  Alcalde  was  not  authorized  or  empowered 
in  any  manner  to  make  such  an  instrument,  and  because  the 
same  conveyed  no  title  or  right.  The  Alcalde  does  not  pre- 
tend to  make  said  loan  by  virtue  of  any  general  power  in  him 
vested  as  such  officer,  but  he  makes  it  by  authority  of  certain 
decrees  of  the  Junta  and  people. 

We  have  been  unable  to  find  in  the  Spanish  or  Mexican  law 
any  tribunal  or  power  authorized  to  make  grants,  known  or 
<5alled  "  Junta,"  nor  do  we  find  any  power  given  to  the  people 
to  assemble  as  a  Junta,  for  the  purpose  of  authorizing. Alcaldes 
or  other  .officers  to  make  grants.  "  Junta  "  simply  means  a 
meeting  or  gathering,  and  there  is  no  power  conferred  on  such 
to  authorize  Alcaldes  to  dispose  of  pueblo  lands. 

In  the  regulations  for  the  government  of  the  Province  of 
California,  by  Governor  Felipe  de  Neve,  dated  at  Monterey, 
1st  June,  1779,  and  approved  by  the  King  of  Spain,  October 
24th,  1781,  the  extent  of  suertes  is  fixed  at  two  hundred  varas 
square,  (a  vara  is  abouty  thirty-three  inches  English  measure.) 
Two  suertes  of  irrigable  land,  and  two  of  dry  land,  were  all 
that  were  given  to  one  person ;  the  rest  of  the  lands  were  held 
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to  be  granted  in  the  name  of  his  majesty,  by  the  Governor^ 
(Sec.  6,  App.  2,  Rockwell,  446,  447.) 

In  the  same  law  it  is  declared  "  that  the  corresponding  titles 
to  house  lots,  lands,  and  waters,  granted  to  the  new  pobladors, 
or  which  may  hereafter  be  granted  to  other  residents,  shall  be 
made  out  by  the  Oovemory  or  Commissary  whom  he  may 
appoint  for  this  purpose,  records  of  which,  etc,  must  be  kept, 
etc.     (Sec.  17,  App.  2,  Rockwell,  450.) 

From  this  law,  made  at  Monterey  in  1779,  and  approved 
by  the  King,  1781,  it  would  seem  that  four  suertes  were  all 
that  could  be  granted  to  an  individual ;  and  it  further  appears 
that  the  Governor  and  his  Commissary  were  alone  authorized 
or  empowered  to  make  even  such  grants  or  dispositions  of  the 
pueblo  lands. 

T.  Bodley,  also  for  Appellants. 

W.  T.  Wallace,  for  Respondents. 

The  instrument  being  shown  to  be  a  genuine  original  official 
act  of  the  Alcalde,  upon  its  being  read  in  evidence  certain 
presumptions  arose;  among  which  was  the  presumption  that 
the  Alcalde  had  authority  to  make  the  grant,  and  that  the  land 
granted  was  inside  the  boundaries  of  tiie  Pueblo  of  San  Jos6. 
(Cohas  V.  Raisin,  3  Cal.  463;  Welch  v.  Sullivan,  8  Cal.  188- 
202;  White  v.  Moses,  21  Cal.  40.) 

This  doctrine  of  presumption  is  one  that  has  been  indulged 
in  in  support  of  instruments  of  this  character  whenever  the 
question  of  authority  to  make  the  grant  was  presented,  unenv- 
barrassed  by  any  question  of  fraud  or  forgery. 

In  the  case  of  United  States  v.  Clark,  8  Peters'  TT.  S.  Rep. 
448,  a  royal  order  of  1790  was  recited  in  the  grant,  as  being 
the  authority  upon  which  it  was  issued.  Of  this  order,  thus 
recited,  the  Supreme  Court  of  the  United  States  said:  "It 
most  certainly  does  not  authorize  that  grant  *  *  *  and 
it  is  not  doubted  that  the  quantity  contained  in  the  grant  far 
exceeded  the  quantity  authorized  by  that  order."     The  grant 
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in  that  case  was  sustained,  notwithstanding  that  the  authority 
recited  in  it  was  not  sufficient  to  sustain  it. 

By  the  Court,  Sawderson,  O.  J. 

The  conclusion  which  we  have  reached  upon  the  controlling 
question  involved  in  this  case,  renders  a  notice  in  detail  of  the 
several  points  made  by  counsel  unnecessary.  The  plaintiffs' 
title  is  founded  upon  an  Alcalde  grant  or  lease  of  the  land  in 
controversy  for  "  a  term  of  ninety-nine  years,  with  the  right 
of  nine  renewals."  The  quantity  of  land  is  described  in  the 
lease  as  five  hundred  acres,  more  or  less ;  but,  as  appears  from 
the  record,  the  actual  quantity  is  a  little  less  than  four  hun- 
dred acres.  The  grant,  upon  its  face,  purports  to  have  been 
made  on  the  14th  of  November,  1847,  in  accordance  with  the 
decree  of  the  Junta  and  the  People  of  the  Pueblo  de  San  Jos6 
Gde.,  in  Upper  California,  passed  and  entered  of  record  on  the 
29th  day  of  June,  1847,  and  in  accordance  with  a  confirma- 
tory decree  of  the  people  of  said  pueblo,  passed  in  Primary 
Assembly,  on  the  30th  day  of  the  same  month,  and  entered  of 
/ecord  in  the  office  of  the  Alcalde. 

Assuming  that  the  decrees  of  the  29th  and  30th  of  June 
fully  empowered  the  Alcalde  to  make  the  grant  in  question, 
we  think  they  were  void  for  the  want  of  power  in  the  Junta 
and  people  of  the  pueblo,  and  leaving  those  decrees  out  of  the 
case  and  assuming  that  the  Alcalde  made  the  grant  by  virtue 
of  the  general  powers  vested  in  him  as  such  Alcalde,  we  also 
think  the  grant  was  void  for  the  same  reason. 

It  has  been  held  that  the  power  to  grant  or  lease  pueblo 
lands  was  vested  in  the  municipal  authorities  under  the  Mexi- 
can system.  (Cohas  v.  Raisin,  3  Cal.  443;  Hart  v.  Burnett, 
15  Cal.  630;  White  v.  Moses,  21  Cal.  34.)  But  this  power, 
as  appears  from  the  same  cases,  was  limited  to  the  granting  of 
house  lots  for  building  purposes,  called  solares,  and  sowing 
ground  for  cultivating  or  planting  as  gardens,  vineyards, 
orchards,  etc.,  called  suertes.  Upon  the  question  as  to  how 
much  land  a  suerle  embraced,  we  are  cited  to  no  authority, 
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except  the  fifth  section  of  Appendix  No.  2,  EockwelFs  Span- 
ish Law,  44rd,  containing  extracts  from  the  regulations  for  the 
government  of  the  Province  of  California,  by  Don  Felipe  De 
Neve,  Governor  of  the  same,  dated  in  the  Eoyal  Presidio  of 
San  Carlos  de  Monterey,  June  1,  1779,  and  approved  by  his 
majesty  in  a  royal  order  of  the  24th  October,  1781.  It  is 
there  provided  that  each  suerte  of  land,  whether  capable  of 
irrigation  or  dependent  on  the  seasons  {de  riego  de  temporaley 
shall  consist  of  two  hundred  varas  in  length,  and  two  hundred 
in  breadth;  such  being  the  area  generally  occupied  in  the  sow- 
ing of  one  fanega  of  Indian  com;  and  it  is  further  provided 
that  not  more  than  two  suertes  of  irrigable  land,  and  other  two 
of  dry  land,  shall  be  allotted  to  each  of  the  pobladores.  I£ 
from  that  time  until  the  cession  of  California  to  the  United 
States  any  change  was  made  in  the  size  of  a  suerte,  counsel 
have  failed  to  produce  the  evidence  of  such  change,  and  our 
own  researches  have  discovered  none.  But  admitting  that  a 
merte  had  no  precise  limits  as  to  quantity,  the  word  by  defini- 
tion signifies  a  small,  or  middling  sized  lot,  suitable  for  a  gar- 
den, vineyard,  or  orchard.  In  Seoane's  Neuman  and  Baretti's 
Dictionary  the  word  is  defined  in  English  by  the  word  "  lot/' 
and  the  expression  suerte  de  cana  is  defined  as  each  patch  or 
lot  into  which  a  large  sugar  cane  field  is  divided. 

Guided  by  such  light  as  we  have  we  are  of  the  opinion 
that  the  municipal  authorities  under  the  Mexican  law  did  not 
have  the  power  which  was  attempted  to  be  exercised  in  the 
present  case.  We  know  of  no  instances  where  such  grants 
were  made  except  in  the  Pueblo  of  San  Jose,  and  even  there 
not  until  after  the  occupation  of  the  country  by  our  own  peo- 
ple. This  is,  of  itself,  strong  if  not  conclusive  evidence  of 
the  non-existence  of  the  power.  Such  a  power  would  have 
been  in  direct  antagonism  to  the  policy  of  the  Mexican  Govern- 
ment as  indicated  in  its  laws  touching  the  establishment  of 
towns  and  villages,  and  would  have  retarded  and  defeated  that 
policy. 

For  the  purpose  of  inducing  colonization  and  encouraging 
the  building  up  of  towns  and  villages,  a  certain  quantity  of 
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land  was  allotted  to  eaoh  to  be  distributed  in  small  quantities 
among  the  inhabitants  for  building  lots  and  for  cultivation 
upon  a  moderate  scale.  In  view  of  the  quantity  of  the  land 
thus  allotted  and  the  purposes  for  which  it  was  allotted,  it  is 
apparent  to  us  that  leases  by  the  municipal  authorities  of  five 
hundred  acre  tracts  for  nearly  a  thousand  years  at  a  rent  of 
only  three  dollars  per  annum  could  not  have  been  authorized 
consistently  with  the  end  in  view. 

Judgment  reversed  and  cause  remanded. 


THE  PEOPLE  V.  WALTEE  SKIDMOEE,  WALTER  A. 
SKIDMORE,  EGBERT  VAN  ALLEN,  and  LOUIS 
DENOS. 

FOBMKB  JuDGUBNT  AS  ▲  Bab. —  If  the  defendants  demur  to  the  complaint  for 
misjoinder  of  parties  defendant,  as  well  as  for  other  reasons,  and  at  the 
same  time  answer,  and  the  parties  stipulate  to  submit  the  issues  of  law  and 
fact  to  the  Court  upon  the  pleadings,  and  a  general  Judgment  Is  rendered 
for  the  defendants,  it  is  a  bar  to  another  suit  for  the  same  cause  of  action, 
although  the  real  ground  upon  which  the  Judgment  was  based  was  the  mis- 
Joinder  of  parties  defendant. 

BXFRBSSION    OF    OPINION    ON    A    PoiNT    NOT   BEFOBB   THS    COCBT. —  If   a   Judgment 

is  rendered  generally  for  the  defendants  upon  issues  of  both  law  and  fact, 
and  the  Supreme  Court  upon  appeal  affirm  the  Judgment,  a  statement  in  the 
opinion  that  the  Judgment  was  affirmed  because  there  was  a  misjoinder  of 
parties  defendant,  and  that  the  eCTect  of  the  Judgment  will  not  preclude  the 
plaintiff  from  suing  again,  does  not  prevent  the  Judgment  from  being  a  bar 
to  a  new  suit  brought  for  the  same  cause  of  action. 
Judgment  bbndebed  on  Dbmubbbb  as  a  Bab. —  If  the  defendants  demur  and 
answer  at  the  same  time,  and  issues  of  law  and  fact  are  submitted  to  the 
Court,  and  an  order  is  made  sustaining  the  demurrer  by  reason  of  a  mis- 
joinder of  parties  defendant,  and  Judgment  is  rendered  for  the  defendants 
upon  the  order,  the  Judgment  will  not  bar  a  new  action. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Marin  County. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  Reynolds,  and  8.  F.  Reynolds,  for  Appellants. 
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The  cause  in  thie  former  case  was  fully  tried  upon  its  merits, 
and  the  judgment  there  is  a  perfect  bar  to  this  action,  and  is 
completely  brought  within  the  case  of  Gray  v.  Dougherty,  25 
Cal.  266. 

Bradley  Mallj  for  Respondent 

Patterson,  Wallace  &  Stow,  also  for  Eespondent. 

The  parties  are  not  identical.  Daniel  T.  Taylor  was  a  party 
to  the  first  action ;  he  is  not  a  party  to  this.  He  was  made  a 
party  for  the  sole  purpose  of  obtaining  equitable  relief  against 
him.  Because  he  was  made  a  party,  his  co-defendants  de- 
murred, and  also  because  the  relief  sought  against  him  was 
equitable,  whilst  that  sought  against  the  obligors  was  legal. 

This  Court  say:  "If  the  demurrer  for  misjoinder  of  causes 
of  action  had  been  sustained  —  that,  and  no  more  —  and  judg- 
ment had  been  entered  for  the  defendants  upon,  that  order,  and 
the  plaintiflF  had  appealed,  and  the  judgment  had  been  affirmed, 
there  can  be  no  pretense  that  the  judgment  would  have  barred 
a  new  action  unaffected  with  a  like  misjoinder."  The  de- 
murrer was  not  withdrawn;  it  was  submitted  to  the  referee 
for  decision.  The  judgment  as  entered  does  not,  we  submit, 
purport  to  be  rendered  upon  the  facts  found  by  the  referee, 
for  he  found  non^;  and  one  of  the  assignments  of  error  was 
that  judgment  could  not  be  entered  by  the  Clerk  without  a 
finding  of  facts.  The  demurrer,  then,  was  properly  before  the 
Court,  and  the  Supreme  Court  properly  considered  it  and 
passed  upon  it  It  must  be  conceded  that  taking  the  opinion 
signed  by  the  Judges,  and  not  the  Clerk's  entry  or  conclusion 
of  what  the  judgment  was,  as  the  law  of  the  case  and  as  the 
decision  and  judgment  of  the  Court,  and  plaintiffs'  right  to 
bring  a  new  action  was  not  barred,  the  Judges  certainly  knew 
what  they  meant  and  intended,  and  they  expressed  the  judg- 
ment of  the  Court  to  be  that  the  demurrer  was  properly  sus- 
tained ;  and  the  language,  "  We  affirm  the  judgment  upon  the 
demurrer  for  this  misjoinder,"  controls  the  subsequent  words, 
"  judgment  is  affirmed,"  and  leaves  the  balance  of  the  decision 
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operative  —  that  the  aJBSnnance  shall  not  preclude  an  action 
upon  the  recognizance. 

The  sustaining  of  the  demurrer  and  affirming  the  judgment 
for  a  misjoinder  of  parties  is  not  a  bar,  any  more  than  an 
acquittal  upon  a  defective  indictment.  (4  Cow.  44;  2  Hawk. 
C.  56;  1  Bulstrode,  142;  2  Hale's  Pleas,  248;  People  v.  Bar- 
rett, iJohn.  QQ ;  Id  John.  S51.) 

By  the  Court,  Shafter,  J. 

This  is  an  action  upon  a  recognizance  entered  into  by  the 
defendants  to  secure  the  appearance,  etc.,  of  W.  Skidmore  to 
answer  to  a  charge  of  murder. 

The  answer  of  the  defendants  denies  many  of  the  allega- 
tions of  the  complaint,  and  sets  up  a  judgment  in  a  former 
suit  as  a  bar  to  the  action. 

The  record  of  the  proceedings  in  the  former  suit  is  made 
part  of  the  transcript  by  stipulation,  and  it  appears,  on  com- 
paring the  two  records,  that  the  actions  are  identical  in  sub- 
ject matter  and  parties.  The  only  question,  therefore,  having 
any  connection  with  the  special  defense,  is  whether  the  judg- 
ment in  the  former  action  was  based  upon  the  merits. 

In  the  complaint  in  the  first  suit  there  was  a  prayer  for 
equitable  relief  against  D..  T.  Taylor,  trustee  in  an  express 
trust  created  by  Skidmore  for  the  protection  of  his  sureties 
against  their  liability  upon  the  recognizance,  and  the  trustee 
was  to  that  intent  made  a  party  defendant. 

The  defendants  in  the  first  suit  demurred  to  the  complaint 
on  the  ground  of  ambiguity,  misjoinder  of  causes  of  action 
and  parties  defendant^  and  for  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  they  also  answered  the  complaint. 
Thereafter,  on  stipulation  of  parties,  an  order  was  entered 
referring  the  case  to  Charles  Halsey  "  to  try  all  the  issues  of 
law  and  fact  therein  and  to  report  a  judgment  thereon." 

The  parties  in  due  time  appeared  before  the  referee,  and 
in  the  first  place,  as  appears  by  the  record,  dretv  up  and  sub- 
mitted to  him  a  categorical  statement  of  the  matters  charged 
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in  the  complaint  and  admitted  by  the  answer;  which  list  em- 
braced most,  if  not  all,  the  substantive  allegations  in  the  com- 
plaint. 

The  plaintiff  thereupon  moved  that  the  demurrer  be  over- 
ruled, which  motion  was  denied  and  the  plaintiff  excepted. 

The  plaintiff  then  moved  for  judgment  against  the  conusors, 
upon  the  pleadings  and  "admissions  of  facts  as  aforesaid  in 
the  action  at  law;^'  which  motion  was  also  denied  and  the 
plaintiff  excepted. 

The  plaintiff  then  "moved  for  the  equitable  relief  and 
decree  asked  for  in  the  complaint,  against  all  the  defendants, 
upon  said  facts  proved  and  the  admission  in  the  pleadings, 
which  motion  was  then  and  there  denied  by  the  referee,  and 
the  plaintiff  duly  excepted.'*    . 

The  record  thereafter  proceeds  as  follows :  "  And  the  issues 
of  law  and  fact  raised  by  the  pleadings  were  submitted  to  the 
referee  upon  the  pleadings  for  his  decision,  and  to  report  a 
judgment  thereon  in  the  case. 

"  On  the  2d  day  of  July,  1860,  the  referee  filed  his  report, 
which  is  attached  to  the  judgment,  finding  no  facts,  but  find- 
ing as  conclusions  of  law  from  the  facts  shown  by  the  plead- 
ings, that  defendants  are  entitled  to  judgment  against  the 
plaintiff,  to  which  decision  plaintiff  duly  excepted. 

"  On  the  same  day  of  July,  1860,  the  Clerk  of  said  Court 
of  Marin,  without  any  order  of  Court,  entered  up  judgment 
in  favor  of  the  defendants  and  against  plaintiff  for  costs,  the 
Court  then  being  in  session;  to  which . decision  and  judgment 
the  plaintiff  duly  excepted." 

All  the  foregoing  passages  occur  in  the  plaintiff's  statement 
on  motion  for  new  trial,  and  on  appeal,  in  the  first  action. 
The  statement  closes  with  the  following  assignment  of  erroi-s : 

The  plaintiff,  on  the  motion  for  a  new  trial,  assigns  and  will 
rely  upon  the  following  grounds  of  error : 

1.  Error  of  the  referee  in  not  overruling  defendants*  de- 
murrer. 
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2.  Error  of  the  referee  in  not  granting  plaintiff's  motion 
for  judgment  in  the  action  at  law. 

3.  Error  of  the  referee  in  not  granting  plaintiff's  motioa 
for  judgment  in  the  equity  case  or  cause  of  action. 

4.  Error  of  the  referee  in  deciding  as  conclusions  of  law 
that  defendants  were  entitled  to  judgment  against  plaintiff. 

6.  That  the  judgment  entered  in  the  report  of  the  referea 
is  against  law  and  evidence. 

6.  That  the  Clerk  of  the  Court  erred  in  entering  judgment 
without  a  finding  of  facts  by  the  referee. 

The  following  is  the  report  of  the  referee: 

The  People  of  the  State  of  California,  plaintiff,  v.  Walter 
Shidmore,  Walter  A.  Skidmore,  Egbert  Van  Allen,  and  Louis 
Denes,  State  of  California,  in  the  District  Court  for  the 
Seventh  Judicial  District,  in  and  for  the  County  of  Marin. — 
The  undersigned,  to  whom  this  action  was  referred  to  try  the 
issues  therein  and  report  a  judgment  thereon,  does  report  that 
the  said  action  was  submitted  by  the  attorneys  for  the  respect- 
ive parties  thereto  upon  the  pleadings  in  the  same.  And  from 
the  facts  therein  stated  I  do  find  as  a  conclusion  of  law,  that 
the  said  plaintiff  is  not  entitled  to  recover,  and  I  do  report  a 
judgment  upon  the  issues  in  said  action  in  favor  of  the  said 
defendants  against  the  said  plaintiff. 

July  2,  1860.  Chables  Haxsey,  Keferee,  etc* 

Upon  that  report  the  following  judgment  was  rendered: 

The  People  of  the  Staie  of  California,  plaintiff,  v.  Walter 
SJcidmore,  Walter  A.  Skidmore,  Egbert  Van  Allen,  Louis  Denos 
and  Daniel  T.  Taylor.  In  the  District  Court  of  the  Seventh 
Judicial  District  of  the  State  of  California,  in  and  for  the 
County  of  Marin. —  The  above  entitled  action  having  been 
heretofore,  by  consent  of  the  parties  thereto,  duly  referred  to 
Charles  Halsey  to  try  all  the  issues  of  law  and  fact  therein 
and  report  a  judgment  thereon,  and  the  said  referee  having 
duly  made  and  filed  his  report  thereon,  wherein  and  whereby 
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be  ba&  found  snd  reported  a  judgment  in  favor  of  the  said 
defendants,  therefore  it  is  now  ordered,  adjuxiged  and  decreed 
b^  the  Cou!Ft  that  die  said  defendants  herein  do  have  and  re- 
cover a  judgment  against  said  plaintiff;  that  they,  the  said 
defendants,  be  hence  dismissed  without  day,  and  the  said  plain- 
tiff take  nothing  by  this  said  aetion.  And  it  is  ordered  and 
adjudged  that  the  diefendants  do  have  and  recover  their  costs 
and  disbursements,  amounting  to  one  hundred  and  two  dollars 
and  twenty-five  centa 

The  motion  for  new  trial  having  been  denied,  the  plaintiff 
brought  the  case  to  the  Supreme  Court  by  appeal 
The  Court  in  the  opinion  say: 

We  affirm  the  judgment  upon  the  demurrer  for  this  mis- 
joinder. The  effect  of  the  judgment  will  not  be  to  preclude 
the  plaintiff  from  suing  again  when  the  cause  of  action  can 
bs  more  formally  set  out. 

Judgment  is  affirmed. 

1.  The  judgment  below  was  not  reversed,  either  in  whole 
or  in  part,  by  the  Supreme  Court,  nor 'was  it  modified  in  any 
particular;  and  it  follows,  if  the  Court  dealt  with  the  judg- 
ment at  all,  it  must  have  affirmed  it  to  the  whole  extent  of  its 
terms.  But  the  nature  and  scope  of  the  Court's  final  action 
is  clearly  indicated  by  the  words  "judgment  affirmed,''  as  they 
occur  in  the  published  report  of  the  case.  (17  Cal.  261.)  We 
have  examined  the  record,  now  remaining  in  this  Court,  and 
find  an  unqualified  entry  to  the  effect  that  the.  judgment  was 
affirmed. 

The  Court,  in  examining  the  judgment  in  connection  with 
the  errors  assigned,  found  that  there  was  at  least  one  ground 
upon  which  the  judgment  could  be  justified,  and  therefore 
very  properly  refrained  from  considering  it  in  connection  with 
the  other  errors.  But  the  affirmance,  still,  was  an  affirmance 
to  the  whole  extent  of  the  legal  effect  of  the  judgment  at  the 
time  when  it  was  entered  in  the  Court  below.  The  Supreme 
Court  foimd  no  error  in  the  record,  and  therefore  not  only 
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allowed  it  to  stand,  but  affirmed  it  aa  an  entiBety,  and  by  dixeet 
•expression. 

If  the  demurrer  for  misjoinder  of  oausu  iiad  been  sim- 
tained  —  that,  and  no  more — and  judgment  had  ^been  entered 
for  the  defendants  upon  that  erdec,  aad  the  plaintiff  had 
appealed,  and  the  judgment  Ind  been  nffiimmd,,  there  ean  Jn 
no  pretense  that  the  judgment  would  ha«e  barred  .a  iksw  aotdoa, 
unaffected  with  a  like  misjoinder ;  .and  henoe  if  ike  judgment 
below  was  in  fact  based  solely  upon  an  jumertained  miejoiader 
of  causes  of  action  or  of  parties,  or  upon  iunbiguity  in  the 
complaint,  or  upon  all  of  them  combined,  «r  upen  any  other 
matter  not  involving  the  very  merits  of  the  plaintiff's  claim, 
a  new  action,  free  from  these  dilatory  infirmitka,  might  have 
been  brought  to  enforce  it.  The  remark  m^de  by  the  Court  in 
the  opinion  as  to  the  effect  of  its  own  noihreveEsal,  and  ex- 
popessed  affirmance  of  the  judgment,  was  net  lupon  a  ipoint  then 
before  it  in  error,  and  therefore,  though  ^eminaitly  entitled  to 
consideration,  cannot  be  considered  as  reg  fudicata,  nor  •even 
as  authority  in  the  exact  sense. 

2.  Assuming,  then,  that  the  judgment  sendeied  in  the  first 
iictian  is  now  as  it  was  in  the  beginning,  the  iquestion  is  nar^ 
rowed  to  a  single  point  of  inquiry :  Was  the  former  jiudgment 
upon  the  merits  of  the  claim  ? 

The  judgment,  howsoever  comprehensive  in  ha  terms,  inxtst 
be  road  in  the  light  of  the  whole  judgment  j?o1L 

It  appears  that  the  issues  of  law  raised  by  the  demurrer, 
and  the  questions  of  fact  raised  by  the  anewer,  were  by  tjie 
stipulation  of  the  parties  sent  to  the  referee.;  that  the  plaintiff 
si  the  hearing,  having  in  the  first  place  agreed  with  the  de- 
fendants upon  a  statement  of  the  facts  bearing  iipen  the  merit«, 
moved  that  the  demurrer  should  be  overruled.  The  'motion 
was  denied,  and,  as  we  presume,  upon  the  giound  that  it  would 
be  irregular  to  pass  upon  the  merite  of  a  demuvrer  en  jootion 
te  overrule  it. 

The  subsequent  motion  for  judgment  on  the  f aabi,  as  shown 
by  the  pleadings  and  agreed  statement,  was  also  overruled; 
and  as,  in  one  point  of  view,  the  motion  was  a  proper  one,  the 


294:  People  v.  Skidmorb.  [Sup.  Ct. 

Opinion  of  the  Conrt. 

ruling  upon  it  may  be  considered  as  having  been  in  itself  a 
disposition  of  the  case  upon  the  merits.  But  however  that 
may  be,  it  would  seem  that  the  parties,  after  running  the 
issues  of  law  and  fact  one  after  another  through  the  gauntlet 
of  these  motions,  concluded  to  begin,  and  did  in'  fact  begin  de 
novo;  for  immediately  thereafter  the  issues  of  law  and  fact 
were  submitted  to  the  referee  upon  the  pleadings  for  his  de- 
cmon  and  to  report  a  judgment  thereon  in  the  case. 

How  did  the  referee  act  upon  the  matters  of  thought  and 
judgment  so  committed  to  him  ?  The  answer  to  this  question 
is  to  be  found  in  the  report. 

The  report  commences  with  a  recital,  to  the  effect  that  the 
case  was  submitted  by  the  attorneys  of  the  respective  parties 
xipon  the  pleadings;  and,  *' from  the  facts  therein  staled,"  it 
finds,  as  a  conclusion  of  law,  that  the  plaintiff  is  not  entitled 
to  recover,  and  reports  a  general  judgment  in  favor  of  the 
defendants  against  the  plaintiff- 

In  view  of  this  sweeping  report  and  the  matters  that  inmae- 
diately  preceded  it,  we  are  not  at  liberty  to  hold  that  the  gen- 
eral judgment  entered  upon  "the  report,''  in  terms,  was  not 
entered  upon  it,  and  the  whole  of  it,  in  legal  effect.  Going 
by  the  record,  it  appears  afiSrmatively  tha^  the  judgment  waa 
based  upon  the  merits  of  the  claim,  and  not  upon  the  dilatory 
matters-  raised  by  the  demurrer  nor  any  other  mere  technical 
defect.  It  may  be  conceded  that  the  proceedings  before  the 
referee  were  irregular,  as  they  were  in  some  particulars;  and 
it  may  further  be  assumed  that  the  judgment  was  erroneous 
in  view  of  the  facts  agreed  upon;  still,  the  judgment  has 
never  been  reversed  nor  modified,  and  therefore  its  eflScacy  as  a 
bar  to  this  action  is  impaired  neither  by  the  irregularity  nor 
the  error. 

We  have  further  considered  the  plaintiff's  claim  upon  its 
original  merits,  and  our  convictions,  upon  a  somewhat  hurried 
consideration  of  the  defendants'  objections,  are  in  favor  of  the 
claim.  But  this  action  is  to  be  decided  upon  the  present  legal 
merits  of  the  claim,  and  we  consider  that  it  is  barred  by  the 
former  judgment 
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In  the  case  of  PheUtn  v.  Supervisors  of  Sctn  Francisco,  9 
Cal.  15,  cited  for  the  respondents,  the  judgment  was  distinctly 
upon  the  demurrer,  and  the  Courts  reversing  and  not  affirming 
the  judgment,  as  here,  held  that  the  plaintiff  could  amend  his 
complaint  on  application  to  the  Court  below.  The  point  de- 
cided in  that  case  is  not  the  point  presented  here,  and  the 
distinction  is  so  manifest  that  a  formal  statement  of  it  is  un- 
necessary. 
'Judgment  reversed  and  new  trial  ordered. 


RUDOLPH  STEINBACH  v.  JACOB  P.  LEESE,  GEORGE 
W.  BAKER,  AND  ALFRED  G.  JONES  et  al. 

BsRTics  OF  Summons  bt  Publication. —  Where  service  of  summons  Is  had  hj 
publication,  proof  of  the  publication  can  only  be  made  hj  the  affidavit  of  the 
printer,  his  foreman,  or  principal  clerk;  and  the  affidavit  should  state  that 
the  person  taking  the  same  holds  one  of  these  positions.  An  affidavit  com- 
mencing in  this  way:  "A,  B.,  principal  clerk,  etc.,  *  *  being  sworn, 
deposes,"  etc.,  is  insufficient,  and  would  not  give  the  Court  Jurisdiction  of 
the  person  of  the  defendant. 

What  constitutes  an  Appbabancb  in  an  Action. —  A  defendant  cannot  ap- 
pear in  an  action  so  as  to  give  the  Court  Jurisdiction  of  his  person,  except  by 
answering,  demurring,  or  giving  plaintiff  written  notice  that  he  appears ;  and 
the  service  of  the  notice  of  appearance  must  antedate  or  be  contemporaneous 
with  the  service  of  all  other  notices  abd  papers. 

Plaintift  pbbsumed  to  know  Dbfbcts  in  Fbocbbdinqs. —  If  the  plaintiff  in 
an  action  of  foreclosure  purchases  the  property  at  Sheriff's  sale,  he  is 
presumed  to  buy  with  full  knowledge  of  all  defects  in  the  proceedings  relat- 
ing to  service  of  summons. 

Wbit  of  Assistancb. —  If  the  Court,  In  an  action  to  foreclose  a  mortgage, 
does  not  acquire  Jurisdiction  of  the  person  owning  the  land  at  the  time  of 
the  foreclosure,  a  writ  of  assistance  against  the  owner  or  his  grantees  will 
be  refused. 

AppEAii  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  .San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  &  Stow,  for  Appellant. 

There  was  no  proof  of  publication  of  summons.  The  affi- 
davit does  not  show  that  Hoffman  was  competent  to  be  a 
witness  on  the  trial  of  the  action.     It  does  not   show  that 
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fioffman  was  the  "  printer,"  ^t  his  '*  foreman/'  or  "  his  prin- 
cipal clefk."  Practice  Act,  section  thirty-three,  subdivision 
three— the  words  "principal  clerk  in  the  office,*'  etc,  are 
tnere  **  descriptio  personcB  '*—  he  does  not  swear  that  he  is  sudl 
clerk,  nor  that  theiie  was  any  such  newspaper.  {Merritt  v. 
Seamark,  3  Selden,  iTl,  ftnd  the  numerons  authorities  there 
cited  by  the  Court;  Pevple  v.  Penin,  1  Sow.  Pr.  R.  75;  Ex 
parte  B.  of  Monroe,  7  Hill,  178;  Cunmngham  v.  Oorlet,,^ 
Denio,  71.) 

It  should  appear  affirmatively  and  distinctly  that  Hoffman 
was  the  principal  clerk  of  the  printer,  because  it  does  not 
appear  his  meai  s  of  knowledge  of  the  publication  is  not  dis* 
closed  to  the  Court.  (See  Hill  v.  Hoover,  5  Wisconsin,  370; 
and  a  correct  form,  2  Barbour's  Ch.  706^  which  we  deem  con- 
clusive.) 

Brooks  dk  Whitney,  for  Respondents. 

Appellant's  counsel  objects  that  the  affidavit  is  insufficient 
in  reciting  the  fact  that  the  deponent  is  the  principal  clerk, 
instead  oi. staging  that  he  is  the  principal  clerk. 

The  cases  cited  from  the  New  York  Reports  in  support  of 
this  position  are  not  cases  of  the  affidavits  of  publication,  and 
there  is  a  material  difference^  The  cases  cited  are  in  point  so 
far  as  this:  that  in  New  York  a  description  of  the  character 
of  the  deponent  at  the  commencement  of  the  answer  is  not 
considered  as  sworn  to,  but  is  a  mere  description  of  the  person. 
But  these  were  cases  of  the  exercise  of  some  private  right  by 
individuals.  In  the  case  of  the  publication  of  a  summons 
tliere  i«  this  difference:  that  the  Cowrt  designates  the  paper, 
and  the  law  designates  the  person  who  sha^l  make  the  affidavit, 
so  that  pro  hoc  vice  and  quoad  hoc,  he  is  acting  as  the  officer  of 
the  law,  and  is  in  no  sense  the  private  agent  of  the  party. 
The  form  cited  from  Barbour's  Chancery  Practice  is  an  affi- 
davit of  publication,  and  is  in  the  form  contended  for  by  the 
counsel.  The  case  of  Hill  v.  Hoover,  5  Wisconsin,  370,  was  a 
case  of  proof  of  publication  of  a  notice  of  sale,  and  is  in  point 
as  far  as  it  goes;  but  none  of  these  cases  were  attempts  to 
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invalidate  a  judgment  on  this  ground.  We  might  concede 
that  such  affidavits  were  irregular,  bxit  that  is  a  very  different 
thing  from  their  being  void. 

We  think  it  must  be  confessed  tliat  the  criticism  is  exceed- 
ingly nice.  In  a  pleading  or  affidavit,  it  is  the  ordinary  way 
to  commence  by  describing  the  status  of  the  party  as  "  one  of 
the  defendants  in  this  cause,*'  or  *^  the  attorney  for  the  plaintiff 
herein,*'  etc.,  and  "common  error  may  make  law*"  We  are 
free  to  admit  that  the  form  given  by  Barbour  is  better,  but  it 
would  be  a  hard  thing  that  all  the  judgments  which  have  been 
rendered  in  this  State  on  just  such  affidavits  are  nullities.  If 
the  Court  will  look  at  its  own  records,  it  will  find  that  the 
practice  has  been  universal.  In  the  case  of  Oray  v.  Palmer, 
9  Cal.  637,  the  affidavit  of  publication  seems  to  have  been 
precisely  the  same  as  this.  But  it  never  seems  to  have  occurred 
to  the  learned  counsel  who  contended  in  that  hotly  contested 
case,  or  to  the  Court,  that  the  judgment  of  Oray  v.  Eaton  was 
void  on  that  ground.  The  affidavit  was  criticised  and  attacked 
by  coimsel,  and  sustained  by  the  Court  The  Court  say : 
"  When  there  is  but  one  clerk,  his  affidavit  must  be  sufficient, 
and  it  is  unnecessary  for  him  to  improperly  describe  himself  as 
principal  clerk."  It  is  evident  that  u^e  Court  considered  a 
descriptio  personoB  sufficient 

By  the  Court,  Shafter,  J. 

This  appeal  is  from  an  order  granting  a  writ  of  assistance. 

^the  action  was  brought  to  foreclose  a  mortgage  executed  to 
Salvador  Vallejo  by  defendant  Leese  in  1850,  which  mortgage 
caftie  to  llie  plaintiff  by.  assignment.  The  complaint  was  filed 
May  1,  1857,  and  a  notice  of  lis  pendens  was  filed  on  the  30th 
of  the  same  month..  At  the  time  the  action  was  brought, 
Jones,  who  was  named  as  a  defendant  in  the  complaint,  was 
the  owner  of  a  part  of  the  mortgaged  premises  by  title  derived 
from  Leese  and  Yale  subsequent,  to  the  mortgage.  A  final 
decree  was  entered  ^fovember  3,  1860,  against  all  the  defend- 
ants, and  the  plaintiff  became  the  purchaser  of  the  mortgaged 
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premises  at  the  Sheriff's  sale,  and  is  now  the  holder  of  the 
Sheriff's  deed.  The  appellants,  Brooks,  Tenant,  Lazarus, 
and  Johnson,  claim  under  their  co-appellant  Jones,  hy  title 
derived  from  him  since  the  filing  of  the  notice  of  Us  pendens. 
The  only  question  is,  whether  Jones  was  a  party  to  the  fore- 
closure suit 

On  the  24th  of  September,  1857,  an  order  was  made  direct- 
ing the  service  of  summons  as  to  Jones  and  three  other  defend- 
ants, by  publication  in  the  California  Chronicle,  at  least  once 
a  week  for  a  period  of  three  months.  The  proof  that  the 
order  was  complied  with  was  the  following  affidavit: 

"  State  of  Califobnia,  i 

"  City  and  County  of  San  Francisco,  f 

"IT.  F.  W.  Hoffman,  principal  clerk  in  the  office  of  the 
California  Chronicle,  a  daily  newspaper  published  in  said  city 
and  county,  being  duly  sworn,  deposes  and  says,  that  the  notice 
of  which  the  annexed  printed  notice  is  a  copy,  has  been  pub- 
lished in  said  paper  at  least  once  a  week  three  months,  com- 
mencing on  the  26th  day  of  September,  1857,  and  ending  on 
the  26th  day  of  December,  1857.         H.  F.  W.  Hoffman. 

"Subscribed  before  me  this  26th  day  cZ  December,  1867. 

"D.  B.  Hempstead,  Notary  Public'* 

By  subdivision  third  of  the  thirty-third  section  of  the  Prac- 
tice Act,  the  fact  that  an  order  of  publication  has  been  com- 
plied with,  is  to  be  proved  by  "the  affidavit  of  the  printfer, 
or  his  foreman,  or  principal  clerk;"  and  as  we  construe  the 
provision,  they  are  the  only  persons  competent  to  testify  on 
the  subject  That  the  affiant  is  one  of  the  three,  is  itself  a 
substantive  fact,  and  must  be  proved  as  such  before  the  Court 
in  which  the  action  is  pending  can  proceed  to  render  judgment 
against  the  parties  to  whom  notice  is  intended  to  be  given. 
In  the  affidavit  now  in  question,  the  affiant  swears  to  nothing 
except  to  the  matter  set  forth  after  the  word  "deposes."  He 
names  himself  as  principal  clerk,  but  he  does  not  swear  that 
that  was  his  position  in  fact.     {Ex  parte  Bank  of  Monroe,  7 
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Hill,  178 ;  Cunningham  v,  Ooelet,  4  Denio,  71 ;  Staples  v.  Fair- 
child,  3  N.  Y.  44;  Payne  v.  Young,  8  N.  Y.  158.)  The  result 
is,  that  as  the  record  in  Steinbach  v.  Leese  et  aL,  is  made  up, 
judgment  was  rendered  against  Jones  without  any  proof  that 
the  order  of  publication  had  been  complied  with.  There  are 
other  groimds  upon  which  it  is  insisted  that  the  proceedings 
under  the  order  were  fatally  defective,  but  it  is  not  necessary 
for  us  to  consider  them. 

The  respondent,  however,  contends  that  Jones  appeared  to 
the  action  by  giving  a  notice  of  appeal  from  the  decree  through 
an  attorney,  who,  it  appears,  properly  represented  some  of  the 
defendants,  but  who,  without  authority  and  inadvertently,  in- 
serted Jones'  name  in  the  notice  as  one  of  the  parties  for  whom 
he  acted.  It  is  provided  by  the  five  hundred  and  twenty- 
third  section  of  the  Practice  Act,  that  "  a  defendant  shall 
be  deemed  to  appear  in  an  action  when  he  answers,  de- 
-.aurs  or  gives  the  plaintiff  a  written  notice  of  appearance  for 
him."  The  words  "answers"  and  "demurs"  are  obviously 
words  of  enumeration,  and  we  cannot,  on  received  principles, 
interpolate  into  the  text,  notices  of  motion  for  new  trials, 
notices  of  appeal,  nor  any  other  paper  served  incidentally  in 
the  conduct  of  judicial  proceedings,  the  direr  \  and  principal 
purpose  of  which  is,  not  to  give  notice  of  appearance,  but  to 
give  notice  of  a  step  taken  or  about  to  be  taken  in  the  cause. 
We  have  no  doubt  that  the  written  notice  of  appearance  pro- 
vided for  in  the  section,  is  a  document  to  be  drawn  up  especi- 
ally for  that  purpose,  and  that  service  of  it  is  to  antedate,  or 
to  be  contemporaneous  with,  the  service  of  all  other  notices  and 
papers. 

Steinbach  was  himself  the  purchaser  at  the  Sheriff's  sale, 
and  must  be  presumed  to  have  bought  with  notice  of  all  defects 
in  the  proceedings  jelating  to  the  publication.  (^McMillan 
and  Wife  v.  Reynolds,  11  Cal.  378.) 

The  order  appealed  from  is  reversed. 
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JAMES  B.  McMINN  v.  PATRICK  WHELAN  and  MOSES 

O'CONNOR 

Pboof  of  Ezkcution  of  Instbdmbnts  in  Wbitino. —  Ail  instnunent  In  writ- 
ing, executed  and  attested  by  a  subscribing  witness  in  a  foreign  country,  or 
at  a  place  beyond  the  Jurisdiction  of  the  Court,  can  be  proved  by  evldencfr 
of  the  handwriting  of  the  party  who  executed  It 

Sbbvicb  or  Summons  by  Pubucation. —  When  an  order  is  made  tor  the  ser- 
ylce  of  summons  by  publication,  and  k  summomi  is  Issued,  and  a  supple- 
mental  complaint  is  afterwards  filed  and  a  summons  issued  thereon,  the 
original  action  becomes  merged  in  the  action  as  supplemented,  and  the  Court 
will  not  acquire  jurisdiction  of  the  persons  of  absent  defendants  by  publica- 
tion of  the  original  summons ;  but  the  summons  issued  on  the  supplemental 
complaint  must  be  served  by  publication. 

How  Summons  should  be  Published. —  If  service  on  a  defendant  is  at- 
tempted to  be  procured  by  publication,  the  summons  must  be  published  as 
it  was  when  the  order  of  publication  was  made. 

Judgment  without  Jubisdiction  of  Pebson. —  If  it  appear  by  the  record  or 
otherwise  that  the  Court  never  had  Jurisdiction  over  the  person  of  the 
defendant,  the  Judgment  will  be  pronounced  a  nnUlty,  whether  it  comes  di- 
rectly or  collaterally  in  issue,  and  a  sale  of  property  under  it  will  be  void  also. 

JUBiBDiCTio^f  OF  Pbbson. —  If  Jurisdictioi^  of  the  person  of  defendant  is  to  be 
acquired  by  publication  of  the  summons  in  lieu  of  personal  service,  the  mode 
prescribed  must  be  strictly  pursued,  and  In  such  case  there  will  be  no  pre- 
sumption in  fttvor  of  Jurisdiction. 

Action  to  bbt  abide  Convbyancb  of  Land. —  A  lien  on  land  acquired  by  an 
attachment,  cannot  be  rendered  effectual  for  the  purpose  of  Impeaching  a 
conveyance  of  the  land  made  by  the  defendant  in  the  attachment,  until 
Judgment  is  obtained  In  the  suit  in  which  the  attachment  Issued. 

Cbbditob  without  Judombnt. —  A  creditor  at  large,  wit^-Nit  a  Judgment,  la 
not  in  a  position  to  maintain  an  action  to  set  aside  a  conveyance  of  prop- 
erty made  \)j  his  debtor. 

Asbignee  of  Void  Judgment. —  If  the  assignee  of  a  void  Judgment,  together 
with  the  cause  of  action  on  which  it  was  rendered,  offers  the  same  in  evi- 
dence, this  does  not  prove  that  the  assignee  is  a  creditor  of  the  defendant 
In  the  Judgment. 

Dibd  fob  Land  bold  fob  Taxxb  ab  Bvidbkcb.— If  the  certificate  of  sale  of 
property  for  taxes  is  made  to  **  Michael  Dnndon,**  and  the  deed  under  the 
certificate  is  made  to  "Patrick  Michael  Dundon,  Jr.,*'  and  it  appears  in 
proof  tliat  there  were  two  per8onB»  Mlehael  and  Fatrldt  Michael,  and  there 
iB  no  evidence  that-  Patrldc  Michael  acquired  the  right  of  Michael  by  as- 
signment, the  deed  in  not  admissible  in  evidence  withoot  proof  that  the  two 
names  are  fbr  the  same  person. 

Claimant  of  Land  cannot  acquibs  Tax  TiTLa^^-OnB  who  Ib  in  possessioa  of 
land,  claiming  it  as  his,  when  it  la  asaessed  for  tBzeB»  etnnot,  by  failing  to 
pay  the  tax  and  allowing  the  land  to  be  sold  for  the  same,  and  becoming 
the  purchaser,  and  obtaining  a  Sheriff's  deed,  acquire  B  title  to  it 

Conduct  of  a  Judge  dhbing  a  Tkial. —  If  the  character  of  a  witness  is  called 
in  question  during  a  trial,  and  the  Judge  makes  a  remark  from  the  bench 
indorsing  bis  respectability.  It  is  good  cause  for  a  reversal  of  Judgment,, 
if  the  testimony  of  the  witness  is  material. 

Statements   and   Bzceptionb. —  A  statement   on   motion   for  new  trial,   or  a 
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bill  of  exceptions,  should  contain  only  so  much  of  the  eTldence  or  a  referenoe 
thereto  as  may  be  necessary  to  explain  the  grounds  specifically  set  forth  as 
causes  for  new  trial.  Jud^s  or  Courts,  In  settllns  statements,  should  see 
that  tlkt  abore  role  is  complied  with. 

Affsai.  from  the  District  Courty  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Edward  TomphinSj  for  Appellant. 

The  power  of  attorney  from  Maume  to  Dundon  was  not 
suflSciently  proven,  and  its  admission  was  error. 

Whether  secondary  evidence  as  to  the  execution .  of  the 
power  of  attorney  should  be  received  or  not,  was  a  preliminary 
question,  to  be  legally  and  correctly  decided  by  the  Judge. 
Whether  OTarrell,  the  attesting  witness,  was  absent  from 
dalifomia;  whether  his  signature  could  be  proved  in  Califor- 
nia; and  whether  due  diligence  had  or  had  not  been  used  by 
the  plaintiff  to  ascertain  these  alleged  facts,  were  matters  to 
he  decided  by  the  Judge  upon  the  testimony  introduced  upon 
those  points.  The  plaintiff  testified  that  in  his  search  for 
O'Farrell,  "he  found  nobody  of  the  name  of  O'Farrell;  and 
that  he  thought  he  looked  into  some  of  the  Directories." 
If  this  was  sufficient  as  prima  facie  proof,  still  it  was  not  con- 
clusive; and  accordingly  the  defendant  offered  to  rebut  it  by 
ahowing,  "  from  the  City  Directory,  that  there  were  a  number 
of  persons  in  the  city  by  the  name  of  O'Farrell,"  which  proof, 
if  received,  would  have  overturned  the  prima  facies  of  the 
plaintiff's  testimony,  by  showing  that  he  did  not  consult  the 
City  Directory,  the  most  obvious  source  of  information,  and  so 
did  not  use  due  diligence  in  that  regard.  But  the  Judge 
treated  the  matter  as  if  testimony  were  to  be  I'eceived  on  only 
one  side,  and  no  rebutting  testimony  to  be  admitted,  which 
is  insisted  to  be  error. 

Again:  If  it  be  held  that  the  absence  of  the  attesting  witr 
ness  was  properly  accounted  for,  this  would  not  admit  testi- 
mony as  to  the  genuineness  of  the  signature  of  the  donor  of 
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the  power,  but  only  testimony  as  to  the  genuineness  of  the 
signature  of  the  attesting  witness.  The  rule  is,  that  "  the 
testimony  of  the  subscribing  witness,  or  proof  of  his  hand- 
writing and  of  his  absence  should  he  given/'  {Jones  v.  Under- 
wood, 28  Barb.  481;  Story  v.  Lovett,  1  E.  D.  Smith,  153;  2 
Abbott's  N.  Y.  Digest,  p.  709,  Sec.  1,316 ;  2  Phillips'  Ev.  4th 
Am.  Ed.  460,  500,  etc)  See  a. curious  history  of  the  origin  of 
the  nile^  Fox  v.  ReU,  3  Johns.  *478. 

But  in  the  case  at  bar,  the  plaintiff  proved  only  the  absence 
of  the  attesting  witness,  and  then,  after  suggesting  that  such 
witness  resided  in  Limerick,  without  endeavoring  to  prove 
his  handwriting  by  any  method,  the  plaintiff  proceeded  at 
once  to  prove  the  handwriting  of  the  maker  of  the  power  of 
attorney. 

The  Court  below  erred  in  excluding  the  tax  deed  from  Hunt, 
the  Tax  Collector,  to  Patrick  Michael  Dimdon,  and  the  excep- 
tion thereto  was  well  taken. 

The  ground  of  exclusion  was,  that  the  certificate  of  the  tax 
sale  was  to  Michael  Dundon,  whereas  the  deed  was  to  Patrick 
Michael  Dundon,  Jr.,  and  these  were  two  different  persons, 
and  no  connection  shown  between  them  by  assignment.  The 
law  only  knows  one  Christian  name.  (Franklin  v.  Talmadge, 
5  Johns.  84;  Roosevelt  v.  Goodwin,  2  Cowen,  463.)  The  law 
also  disregards  the  word  Jr.,  or  junior,  as  a  part  of  a  name. 
(People  V.  Collins,  7  Johns.  549;  Foot  v.  Youngs,  11  Wend. 
522.) 

The  Court  below  erred  in  its  charge  to  the  jury  in  regard 
to  the  tax  deed  to  Ryan,  under  which  the  defendants  claimed 
title,  and  the  exception  thereto  was  well  taken. 

The  mere  fact  that  a  person  is  in  possession  of  land  as  ii 
trespasser,  but  claiming  it  as  owner,  will  not  prevent  liis 
acquiring  title  to  it  under  a  tax  sale.  There  must  be  sonic- 
thing  more,  throwing  an  obligation  upon  him,  making  it  his 
duty  to  pay  the  taxes.  The  lands  must  be  assessed  to  him; 
(Moss  V.  Shear,  25  Cal.  38;)  or,  he  must  have  agreed  with  the 
owner  to  pay  the  taxes;  or^  finally,  he  must  be  a  trespasser 
in  possession,  excluding  the  rightful  owner,  and  the  annual 
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value  of  the  land  must  be  equal  to  the  tax  <issessed.  In  these 
'  eases  the  law  throws  the  obligation  and  duty  of  paying  the 
taxes  upon  the  person  in  possession,  and  he  will  not  be  per- 
mitted to  make  title  against  the  real  owner  under  a  tax  sale. 
(Oaskins  v.  Blake,  27  Miss.  675.) 

[In  the  case  of  McMinn  v.  O'Connor  et  al,  amie,  238,  refer- 
ence is  made  to  a  brief  of  Dwindle,  Shafter  &  Goold,  in  which 
they  discussed  the  ruling  of  the  Court  in  excluding  the  judg- 
ment-roll in  the  case  of  Gleason  v.  Maume.  The  brief  was 
not  published  there  because  the  Court  in  its  opinion  in  that  case 
leave  the  discussion  of  that  point  to  the  opinion  in  this  case. 
The  following  are  extracts  from  the  brief  —  Repoetee]  : 

The  record  being  that  of  a  Court  of  general  jurisdiction, 
having  jurisdiction  of  the  subject  matter,  it  will  be  presumed 
that  it  acquired  jurisdiction  of  the  parties. 

The  reported  cases  in  which  Courts  have  avoided  judgments 
rendered  by  Courts  of  general  jurisdiction,  upon  a  defective 
service  of  process,  or  without  any  service,  have  been  gener- 
ally cases  where  the  judgment  was  attacked  directly  in  the 
same  Court  by  motion  or  on  appeal,  or  by  a  bill  in  equity. 
If  Courts  upon  such  occasions  have  said  that  the  judgment 
was  void,  that  must  be  considered  as  an  inaccurate  mode  of 
expressing  the  proposition  that  the  judgment  could  not  be 
sustained,  unless  the  Court  has  expressly  said  that  it  is  "  abso- 
lutely void,  and  not  merely  voidable."  {Whitwell  v.  Barbier, 
7  Cal.  54;  Bell  v.  Thompson,  19  Cal.  706.) 

"  On  appeal  a  judgment  by  default  will  be  reversed,  unless 
the  record  show  service  on  the  defendant,  though  possibly  a' 
judgment  so  obtained  could  not  be  impeached  collaterally." 
(Schloss  V.  White,  16  Cal.  65 ;  Per  contra.  Hart  v.  Seixas,  21 
Wend.  40.) 

But,  "  There  is  a  very  decided  distinction  between  the  want 
of  jurisdiction  and  irregularity  in  procuring  jurisdiction.  In 
the  latter  case  some  of  the  authorities  speak  of  it  as  a  want 
of  jurisdiction,  but  when  so  employed  it  is  a  loose  and  im- 
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proper  use  of  the  term.  In  the  one  ease  the  judgment  can 
be  attacked  in  any  form — that  is,  directly  or  collaterally;  in 
the  other,  only  by  a  direct  proceeding  against  the  judgment 
in  the  Court  whidi  rendered  it,  or  in  an  appellate  Court  upon 
an  appeal  from  the  judgment"  (WhitweU  v.  Barbier,  7  OaL 
63,  64.) 

The  distinction  is,  that  the  jurisdiction  of  a  Court  of  gen- 
eral jurisdiction  need  not  be  shown  affirmatively,  but  will  be 
presumed.  (Bloom  v.  Burdick,  1  Hill,  140;  Borden  v.  The 
State,  6  Eng.  5i9;  Hardy  v.  Oholson,  26  Miss.  70;  TdUnum 
V.  Ely,  6  Wis.  244.) 

But  even  in  the  case  of  a  Court  of  general  jurisdiction,  if 
the  record  affirmatively  shows  that  it  had  not  in  fact  acquired 
jurisdiction  of  the  person  of  the  defendant,  that  fact  will  be 
fatal  to  the  judgment.  (Borden  v.  Fitch,  15  John.  141 ;  Whit- 
well  V.  Barbier,  7  Cal.  54,  63.) 

In  regard  to  inferior  Courts  nothing  will  be  presumed,  and 
if  the  party  in  interest  is  to  be  brought  in  by  means  of  publi- 
cation of  notice,  the  want  of  such  notice  will  be  a  fatal  defect. 
(WhitweU  V.  Barbier,  7  Cal.  64;  Bloom  v.  Burdick,  1  Hill, 
140;  Mills  V.  Martin,  19  Johns.  7;  Pdople  v.  Huber,  20  CaL 
83;  3  Phillips  Ev.  4th  Ed.  137,  note  293.) 

It  is  provided  by  2  Revised  Statutes  of  New  York,  page 
*319,  §  13,  (Sec.  12,)  that  in  cases  of  partition  of  lands  un- 
known owners  may  be  served  by  publication.  Section  two 
hundred  and  sixty-nine  of  our  Practice  Act  is  taken  from  this 
provision,  and  does  not  differ  from  it  in  substance. 

Held,  at  first,  that  a  judgment  made  in  partition  under  this 
statute  was  not  valid,  and  could  be  impeached  collaterally  by 
unknown  owners,  if  the  record  did  not  show  on  its  face  that 
they  had  been  served  by  such  publication.  (Denning  v.  Cor- 
win,  11  Wend.  648.) 

But  this  doctrine  was  immediately  overruled,  and  the  Court 
held  that  such  a  judgment  by  a  Court  of  general  jurisdiction 
was  not  absolutely  void,  so  as  to  be  impeachable  collaterally, 
but  merely  irregular.  The  true  proposition  is,  that  a  judg- 
ment of  a  Court  of  record  within  the  State,  of  general  juris- 
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diction,  and  proceeding  according  to  the  course  of  the  common 
law,  where  a  want  of  jurisdiction  is  not  apparent  on  the  face 
of  the  record,  cannot  be  impeached  by  the  parties  to  it  so 
long  as  it  remains  unreversed.  {Granger  v.  Clark,  9  Shep. 
128;  Fern  Dyke  v.  Bartedo,  3  Green,  224.) 

But  the  want  of  averment  of  service  of  process,  or  a  defec- 
tive averment  on  that  point,  is  not  an  affirmative  showing  of 
want  of  jurisdiction,  but  at  the  utmost  suggest  only  error  to 
be  corrected  directly  on  appeal.  (Smith  v.  Bradley,  6  Smedes 
&  Marshall,  485 ;  Mcllrath  v.  Butler,  7  Iredell,  398 ;  Bloom 
V.  Burdick,  1  Hill,  130;  Foot  v.  Stevens,  17  Wend.  483;  Cole 
V.  Hall,  2  Hill,  625.) 

If  it  be  said  that  the  record  disclosed  a  defective  service  of 
an  imperfect  summons,  the  obvious  reply  is,  that  these  are 
evidently  not  what  the  Court  adjudged  to  be  a  regular  service 
of  regular  process,  and  we  refer  to  those  cases  cited  in  this 
argument  where  the  process  was  clearly  defective  in  substance 
or  in  the  proof  of  service,  and  there  can  be  no  difference 
between  the  cases  of  good  process  without  proof  of  its  service, 
and  of  defective  process  with  sufficient  proof  of  service,  as 
both  cases  are  defective  in  not  showing  service  of  pnxiiess. 
The  presumption  in  favor  of  jurisdiction  is  not  rebutted  by  an 
irregular  process  appearing  in  the  record.  After  a  lapse  of 
time,  conveyances,  powers  of  attorney,  fulfilment  of  condi- 
tions precedent,  and  the  like  acts,  will  be  presumed  in  order 
to  connect  porsession  with  title.  (Beatl's  Lessee  v.  Lynn,  6 
Har.  &  Johns.  361 ;  McConnell  v.  Bawdry's  Heirs,  4  Monroe, 
395;  Buhols  v.  Boudousquie,  8  Mart  Lou.  [New  S.]  221; 
Clinton  v.  Campbell,  10  Johns.  475.) 

But  under  the  same  circumstances,  on  an  attempt  to  con- 
nect possession  with  title,  a  defective  and  void  deed  was 
offered  in  evidence  and  rejected,  and  yet  a  good  deed  was 
presumed.     {Gitting's  Lessee  v.  Hall,  1  Har.  &  Johns.  14,  18.) 

Even  if  a  Court  of  general  jurisdiction  does  not  acquire 
jurisdiction  of  the  parties,  the  judgment  is  not  therefore  void, 
but  only  irregular,  and  can  be  attacked  only  directly,  and  not 
collaterally. 

VOL,  xxvn.— 20 
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It  is  only  when  a  Court  has  no  jurisdiction  of  the  subject 
matter  of  Ae  proceeding  in  which  an  order  is  made,  that  the- 
order  is  wholly  void  for  want  of  jurisdiction.  (Bingham  ▼► 
Disbrow,  14  Abbott,  251 :  Cole  v.  Hall,  2  Hill,  625 ;  Bhom  v.. 
Burdick,  1  Hill,  141;  Foot  v.  Stevens,  17  Wend.  483,  488;. 
Hart  V.  Seixas,  21  Wend.  40;  Newham  v.  City  of  Cincinnati j. 
18  Ohio,  323 ;  Lamprey  v.  Nudd,  9  Foster,  N.  H.  299 ;  Orier 
V.  McLendon,  7  Geo.  362 ;  Reed  v.  Wright,  2  Green,  Iowa,  15 ;. 
Barry  v.  Greenfield,  Wright,  348.) 

If  the  judgment  is  not  void  on  its  face  it  cannot  be  attacked 
collaterally.  (Hall  v.  Hiffly,  6  Humph.  44;  Barron  y.  Yart^ 
18  Ala.  668 ;  Hopkins  v.  Howard,  12  Texas,  7;  Seely  v.  Reed,. 
8  Iowa,  374.) 

When  it  appears  on  the  face  of  the  record  of  a  judgment  of 
the  Court  of  ordinary  and  proceedings,  that  the  Court  had 
jurisdiction  over  the  subject  matter,  such  judgment  will  be 
conclusive  when  offered  in  any  other  Court,  and  cannot  he 
collaterally  attacked.  (Grier  v.  McLendon,  7  Geo.  362;  Mob- 
ley  V.  Mobley,  9  Geo.  247;  Pease  v.  Whitten,  31  Maine,  117,  > 

(?.  F.  &  W.  H.  Sharp,  for  Respondent. 

It  is  established  law,  as  to  the  judgments  of  all  Courts^ 
when  it  appears  from  the  record  itself,  that  summons  was  not 
served  in  one  of  the  statutory  modes,  jurisdiction  of  the  defend- 
ant is  not  acquired.  Such  statute  being  stricti  juris,  the  most 
exact  compliance  with  all  the  prerequisites  of  the  statute  must 
be  shown.  No  judgment  can  be  obtained  without  it  In  the 
absence  of  one  requirement,  that  purporting  to  be  a  judgment  i» 
coram  non  judice  and  void. 

How  could  a  Court  pass  beyond  the  limits  of  the  very  law 
that  confers  the  authority  ?  (Practice  Act,  Sec.  30 ;  Oossett  v.. 
Howard,  10  Q.  B.  452;  Bigelow  v.  Steams,  19  John.  39; 
Harrington  v.  T]ie  People,  6  Barb.  607 ;  Steen  v.  Steen,  3  Cush- 
man,  513 ;  Noyes  v.  Butler,  Id.  613 ;  Denning  v.  Corwin,  11 
Wend.  648;  The  People  v.  Cassel,  5  Hill,  164.) 

Again,  in  acquiring  jurisdiction  by  publicaiion,  there  are  no 
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presumptions  in  favor  of  the  record.  It  can  be  impeached  or 
set  aside  collaterally.    (See  cases  cited  above.) 

It  is  only  in  reference  to  matters  ivithin  their  common  law 
jurisdiction  that  records  of  Courts  of  general  jurisdiction  can- 
not be  attacked.  As  to  new  rights  conferred  by  statute,  they 
are  inferior  Courts.  i 

"Whenever  a  new  right  (service  of  summons  by  publica- 
tion) is  created  by  statute,  and  its  enforcement  is  committed 
to  a  Court  of  general  jurisdiction,  such  Court  quo  ad  hoc  is  an 
inferior  Court,  and  must  pursue  the  statute  strictly."  {Cohen  v. 
Barrett,  6  Cal.  210;  Whitwell  v.  Barbier,  7  Id.  321;  Reynolds 
V.  Harris,  14  Id.  678;  Denning  v.  Corwin,  11  Wend.  647; 
Sharp  V.  Spier,  4  Hill,  76;  Williamson  v.  Berry,  8  How.  495,) 

That  jurisdiction  may  always  be  inquired  into  in  every 
action,  by  every  Court,  where  the  proceedings  are  relied  upon 
by  any  one  claiming  a  benefit  thereunder.  (Whitwell  v. 
Barbier,  7  Cal.  62;  Gray  v.  Hawes,  8  Id.  668;  Hampton  v. 
McConnell,  3  Wheat.  234;  Mills  v.  Duryea,  7  Oranch,  481; 
Chemung  Canal  Bk.  v.  Judson,  8  N.  Y.  254 ;  Dobson  v.  Pearce, 
12  N.  Y.  156;  and  cases  before  cited.) 

The  respondent  stands  in  the  same  if  not  a  better  position 
than  Mauma  We  cannot  conceive  how  appellants,  having 
derived  possession  from  Maume's  tenant,  could  resist,  by  force 
of  that  record  and  sale,  his  (Maume's)  claim  to  be  restored  to 
possession.  In  law  they  entered  in  subordination  to  but  in 
fraud  of  Maume's  right 

They  must  restore  the  possession  before  they  could  show,  if 
they  had  such,  a  title  adverse  to  Maume.  They  can  show  only 
that  his  title  has  expired,  and  has  centered  in  them.  This 
must  be,,  however,  a  legal  title ;  and  if  derived  at  a  Sheriff's 
sale,  it  must  be  supported  by  a  vaiid  judgment  This  is  true 
of  all  titles  derived  under  judicial  sales.  (Johnson  v.  Scissam, 
8  John.  499 ;  Johnson  v.  Bard,  4  Id.  230 ;  Johnson  v.  Denrd- 
son,  4  Wend.  668 ;  McKune  v.  Montgomery,  9  Cal.  676.) 

Certainly  Maume  could  attack  this  judgment,  if  invoked 
against  him,  in  ejectment,  to  be  restored  to  his  possession. 
Hespondent's  position  is  superior  to  his,  because  he  was  not  a 
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party  to  the  suit.  Respondent  could  only  attack  it  when  used 
against  him.  He  could  neither  prevent  nor  control  the  suit; 
hence,  he  cannot  be  affected  by  it.  This  is  the  first  opportu- 
nity that  is  presented  for  so  doing. 

The  charge  of  the  Court  in  regard  to  the  tax  deed  to  Ryan 
was  correct. 

When  this  property  was  assessed  and  offered  for  sale,  Ryan 
claimed  it;  hence,  if  valid  in  its  preliminaries,  the  tax  sale  to 
him,  and  payment  by  him,  would  only  amount  to  the  payment 
of  the  tax,  (for  the  tax  ran  against  him  as  a  cUdmant,)  and 
would  not  result  in  passing  the  title.  {Kelsey  v.  Abbott,  13 
Cal.  619.) 

r 

By  the  Court,  Curret,  J. 

This  is  an  action  of  ejectment  commenced  on  the  twenty- 
third, of  September,  1863,  for  the  recovery  of  a  lot  of  land  on 
the  comer  of  Folsom  and  Tenth  streets,  in  San  Francisco, 
and  for  damages  for  withholding  it  from  plaintiff.  By  the 
answers,  the  defendants  denied  the  material  averments  of  the 
complaint,  and  then  pleaded  the  Statute  of  Limitations,  and 
also  an  equitable  defense  on  which  they  prayed  affirmative 
relief.  The  cause  was  tried  by  a  jury,  without  first  disposing 
of  the  equitable  defense,  and  a  verdict  was  rendered  in  favor 
of  plaintiff  for  the  recovery  of  the  possession  of  the  premises, 
and  one  hundred  and  eighty  dollars  damages.  On  this  verdict 
judgment  was  entered.  The  defendants  moved  for  a  new  trial, 
which  was  denied. 

Much-  evidence  was  given  at  the  trial  respecting  the  posses- 
sion of  the  premises  by  Mathew  Maume  and  his  tenants  exist- 
ing in  the  year  1854,  and  thence  continuing  to  the  time  of  the 
defendants'  entry  thereon,  which  was  in  1861.  That  Maume 
had  the  prior  possession  of  the  premises  was  determined  by 
the  jury  in  the  affirmative,  and  as  there  was  evidence  author- 
izing the  verdict  in  this  respect,  no  just  complaint  can  be 
made,  because  it  was  not  more  ample. 

The  plaintiff  claimed  title  to  the  premises  by  a  deed  of  con- 
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veyance  produced  in  evidence,  bearing  date  the  tenth  of  May, 
1861,  purporting  to  have  been  executed  by  Mathew  Maume, 
by  his  attorney  in  fact,  Michael  Dundon. 

To  prove  that  Dundon  had  authority  as  attorney  for  Maume 
to  execute  in  his  name  the  deed  of  conveyance  to  the  plaintiff, 
the  plaintiff  offered  in  evidence  an  instrument  in  writing  under 
seal,  purporting  to  be  a  power  of  attorney  executed  on  the 
thirty-first  of  January,  1859,  by  Mathew  Maume,  then  a  resi- 
dent of  Limerick,  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  Michael  Dundon,  of  Brookville,  in  the  County 
of  Clare,  Irelajid,  appointing  and  constituting  the  said  Dundon 
the  attorney  for  the  said  Maume,  and  granting  to  him  power 
to  sell  and  convey,  for  and  in  the  name  of  the  constituent,  the 
premises  in  controversy.  This  power  of  attorney  appears 
upon  its  face  to  have  been  executed  in  the  presence  of  one 
Thomas  O'Farrell,  and  when  it  was  offered  in  evidence  it  was 
objected  to  by  defendants  on  the  ground  that  it  was  not  proved 
to  have  been  executed  by  Mathew  Maume.  The  plaintiff 
then  introduced  evidence  to  the  Court  fot  the  purpose  of 
laying  a  foundation  for  the  introduction  of  secondary  evidence 
of  the  execution  of  the  instrument  by  Maume.  The  plaintiff 
himself  was  sworn  and  examined  respecting  the  efforts  he  had 
made,  preparatory  for  the  trial,  to  discover  the  attesting  wit- 
ness, if  within  the  jurisdiction  of  the  Court  His  testimony 
showed  that  he  had  exercised  great  diligence  for  the  pui'pose 
of  finding  the  witness,  and  also  to  discover  some  one  by  whom 
his  handwriting  could  be  proved.  After  this  evidence  was 
admitted,  the  plaintiff  proved  the  handwriting  of  Mathew 
Maume  by  a  person  who  knew  it,  and  then  submitted  the 
power  of  attorney  to  the  Court  for  inspection,  and  at  the  same 
time  offered  it  in  evidence  as  proved.  The  defendants  objected 
that  the  absence  of  the  subscribing  witness  was  not  sufficiently 
accounted  for,  and  also  that  his  handwriting  was  not  proved; 
and  accompanying  this  objection  they  proposed  to  prove  by 
exhibiting  the  City  Directory  that  a  number  of  persons  were 
residing  in  San  Francisco  by  the  name  of  O'Farrell,  and  in- 
jBisted  that  they  were  the  proper  persons  of  whom  to  inquire 
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for  the  witness.  The  Court  overruled  the  objections  and  the 
instrument  was  read  in  evidence  to  the  jury.  To  this  ruling 
the  defendants  excepted. 

In  the  case  of  McMinn  v.  O'Connor  and  Others,  ante,  238,  we 
have  declared,  on  the  authority  of  Landers  and  Wife  against 
Bolton,  26  Cal.  409,  and  the  authorities  cited  in  that  case,  that 
an  instrument  in  writing,  executed  and  attested  by  a  subscrib- 
ing witness  in  a  foreign  country  or  at  a  place  beyond  the 
jurisdiction  of  the  Court,  could  be  proved  by  producing  evi- 
dence of  the  handwriting  of  the  party  who  executed  it.  The 
presumption  in  the  case  is,  that  the  attesting  witness,  who  was 
in  Ireland  when  he  signed  the  document  as  a  subscribing  wit- 
ness, remained  there,  and  consequently  was  beyond  the  juris- 
diction of  the  Court  at  the  time  of  the  trial.  {Valentine  v. 
Piper,  22  Pick.  89,  90.) 

The  defendants,  for  the  purpose  of  showing  that  the  title  of 
Mathew  Maume  had  passed  to  one  of  them,  offered  and  gave 
in  evidence  a  judgment  obtained  by  Timothy  Gleason  against 
Mathew  Alaume  on  the  twenty-seventh  of  October,  1860,  and 
also  the  judgment  roll  and  the  proceedings  in  the  case.  The 
plaintiff  objected  to  the  evidence  offered  controverting  the 
validity  of  the  judgment,  and  maintaining  that  it  was  coram 
non  judice  and  void. 

On  the  second  of  IsTovember,  1859,  Gleason  commenced  an 
action  by  filing  a  complaint  in  the  District  Court  of  the  Twelfth 
Judicial  District  against  Mathew  Maume,  Samuel  Adamson 
and  Mary  E.  Maume,  the  object  of  which  was  to  recover  from 
Mathew  Maume  seven  thousand  dollars,  alleged  to  be  due  from 
him  on  a  contract  set  forth  in  the  complaint,  and  to  obtain  a 
decree  against  the  defendants  Adamson  and  Mary  E.  Maume, 
setting  aside  as  fraudulent  certain  mortgages  on  real  property, 
executed  and  delivered  to  them  by  Mathew  Maume,  and  a 
decree  against  Mathew  Maume,  compelling  him  to  execute,  a 
mortgage  on  the  same  real  property  as  security  for  the  pay- 
ment of  the  debt  sought  to  be  recovered,  in  pursuance  of  an 
alleged  agreement  that  he  would  so  secure  the  same.  A  sum- 
mons was  issued  on  the  day  the  complaint  was  filed,  and  on 
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the  same  day  the  attorney  for  the  plaintiff  therein  made  an 
affidavit  that  the  defendants  were  absent  from  the  State,  two 
of  them  residing  in  Ireland  and  the  other  in  England.  Where- 
upon the  Court  made  an  order  that  the  service  of  the  sum- 
mons be  made  by  publication  in  a  certain  newspaper  specified 
in  the  order,  for  at  least  once  a  week  for  three  months.  On 
the  fifth  of  December,  1859,  the  plaintiff  Gleason  filed  a  sup- 
plemental complaint  in  the  action  against  the  same  persons 
and  also  against  Michael  Dundon,  Michael  Maume  and  Johanna 
Maume  as  defendants.  This  supplemental  complaint  embodied, 
hj  direct  averments  and  reference,  the  same  matters  contained 
in  the  original  complaint,  and  further  alleged  and  charged  that 
Mathew  Maume,  with  intent  to  cheat  and  defraud  the  plaintiff 
<}leason  out  of  the  debt  due  him,  entered  into  an  agreement 
with  Michael  Dundon,  in  Ireland,  to  come  to  California  for 
the  purpose  of  covering  up,  concealing  and  disposing  of  his 
property  so  as  to  cheat  and  defraud  the  plaintiff  and  other  of 
his  creditors  out  of  their  debts ;  and  fraudulently  agreed  with 
Dundon  to  convey  to  him  certain  real  property  in  the  City  of 
San  Francisco,  for  the  fraudulent  purpose  of  cheating  and 
defrauding  his  creditors. 

The  supplemental  complaint  is  replete  with  charges  of  acts 
of  the  defendants  by  which  they  designed  to  defraud  and  had 
defrauded  the  creditors  of  Mathew  Maume,  and  that  the  de- 
fendant Dundon  had  thus  acquired  title  to  a  portion  of  his 
property,  and  others  of  the  defendants  had  obtained  from  him 
mortgages  on  other  portions  of  his  property,  all  of  which 
transactions  were  fictitious,  and  intended  to  cheat  and  defraud 
the  creditors  of  Mathew  Maume.  In  conclusion,  the  plaintiff 
Oleason,  in  addition  to  the  relief  which  he  sought  in  his 
original  complaint,  prayed  that  the  conveyance  from  Mathew 
Maume  to  Dundon  might  be  declared  fraudulent  and  void,  and 
that  the  same  might  be  decreed  to  be  delivered  up  to  be 
cancelled. 

By  the  supplemental  complaint  it  was  sought  to  obtain  an 
accounting  by  Johanna  Maume  and  Michael  Maume  for  the 
income  and  profits  of  the  property  of  Mathew  Maume  while 
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in  their  possession  and  nse.  A  summons  was  issued  on  this 
supplemental  complaint  on  the  day  it  was  filed.  On  the  tenth 
of  tlie  same  month  the  Court  made  an  order,  on  an  affidavit  of 
the  plaintiff's  attorney  therein,  that  the  service  of  the  sum- 
mons be  made  on  the  three  absent  defendants  by  publication 
thereof  in  a  specified  newspaper  for  at  least  once  a  week  for 
three  months. 

The  proof  of  the  publication  of  summons  in  the  Gleason 
case  was  by  the  affidavit  of  "the  bookkeeper  in  the  office  of 
the  printer  and  publisher  of  the  Daily  Morning  Call  news- 
paper," made  on  the  second  day  of  May,  1860.  This  affidavit 
states  "  that  a  notice,  of  which  the  annexed  is  a  printed  copy,, 
has  been  regularly  published  in  the  said  newspaper  at  least 
once  a  week  for  three  months,  commencing  on  the  8th  day  of 
November,  1859,  and  ending  on  the  24th  day  of  April,  1860."" 
The  "notice"  mentioned  in  the  affidavit  purported  to  be  a 
summons,  issued  on  the  second  of  November,  1859,  in  the  case 
of  Timothy  Gleason,  plaintiff,  against  Mathew  Maume  et  ah,, 
defendants,  and  directed  to  the  defendants  named  in  the  origi- 
nal complaint.  It  differed  from  the  summons  actually  issued,, 
showing  that  it  had  been  altered.  Instead  of  its  simply 
requiring  the  defendants  to  answer  "the  complaint  filed,"  it 
required  them  to  answer  "the  complaint  (original  and  sup- 
plemental) filed."  In  the  statement  of  the  cause  and  gen- 
eral nature  of  the  action  the  summons  first  issued  set  forth^ 
among  other  things,  that  the  action  was  brought  "  to  set  aside 
certain  conveyances  made  by  said  Mathew  Maume  to  the 
defendants,  Samuel  Adamson  and  Mary  E.  Maume,  alleged  to 
be  fraudulent  and  void,"  while  the  summons  as  published 
contained  the  same  notice,  with  the  name  of  Michael  Dundon 
interpolated  after  the  name  of  Mary  E.  Maume  as  one  of  the 
defendants.  At  the  time  of  the  filing  of  the  supplemental 
complaint  i.iaking  Dundon,  Michael  Maume  and  Johanna 
Maume  parties  defendants,  there  had  been  four  publications 
of  the  "  notice  "  or  summons  mentioned  in  the  affidavit  of  the 
bookkeeper  according  to  such  affidavit.  While  we  do  not 
intend  to  impugn  the  integrity  of  the  bookkeeper,  the  oonvic- 
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tion  is  forced  upon  us  that  some  one  concerned  was  guilty  of 
tamr#ering  with  the  record  by  interpolating  matter  in  the  sum- 
mons that  was  not  therein  when  it  was  issued,  and  when  the 
order  for  its  service  by  publication  was  made. 

By  filing  the  supplemental  complaint  and  issuing  a  sum- 
mons thereon,  the  original  action  became  merged  in  the  action 
as  supplemented  by  the  addition  of  parties  and  subject  matter^ 
and  the  summons  last  issued  should  have  been  served  by  pub- 
lication in  order  to  clothe  the  Court  with  jurisdiction  of  the 
persons  of  the  absent  defendants.  The  publication  of  the 
original  summons,  even  if  it  had  been  made,  would  have  been 
ineffectual  to  give  the  Court  jurisdiction  of  the  persons  of  the 
absent  defendants,  because  the  original  complaint  had  been 
superseded  by  the  supplemental  complaint.  Mathew  Maumo^ 
had  the  right  to  appear  and  be  heard  as  to  the  additional  mat- 
ters charged  as  well  as  in  respect  to  the  matters  contained  in 
the  original  complaint  which  had  been  carried  into  the  sup- 
plemental complaint.  (Lawrence  v.  Bolton,  3  Paige,  295 ; 
Scudder  v.  Vorhis^  1  Barb.  55.) 

The  defendant's  counsel  insist  that  the  judgment  in  the 
^'Gleason  case  cannot  be  questioned  collaterally,  for  the  reason 
that  the  jurisdiction  of  a  Court  of  general  or  superior  juris- 
diction wall  be  presumed  in  the  absence  of  evidence  on  the 
face  of  the  record  to  the  contrary.  The  case  of  Peacock  v. 
Bell,  1  Saund.  73,  is  generally  relied  on  in  support  of  this  doc- 
trine. In  that  case  it  was  declared  that  "  the  rule  for  jurisdic- 
tion is  that  nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  Court,  but  that  which  specially  appears 
to  be  so;  and,  on  tlie  contrary,  nothing  shall  be  intended  to 
be  within  the  jurisdiction  of  an  inferior  Court,  but  that  which 
is  so  expressly  alleged."  The  case  here  cited  involved  the 
question  of  jurisdiction  as  to  the  subject  matter  of  the  action,, 
and  not  as  to  the  person  of  the  defendant,  and  it  may  be 
doubted  if  a  case  can  be  found  which  sanctions  any  intend- 
ment of  jurisdiction  over  the  person  of  the  defendant,  when 
the  same  is  to  be  acquired  by  a  special  statutory  mode,  with- 
out personal  service  of  process.     If  jurisdiction  of  the  person 
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of  the  defendant  is  to  be  acquired  by  publication  of  the  sum- 
mons in  lieu  of  personal  sen'ice,  the  mode  prescribed  must  be 
strictly  pursued.  (People  v.  Hvber,  20  Cal.  81 ;  Richetson  v. 
Richardson,  26  Cal.  149;  Kendall  v.  Washhum,  14  How.  Pr. 
E.  380.) 

It  is  a  cardinal  principle  in  the  administration  of  justice 
that  no  man  can  be  condemned  or  divested  of  his  right  until 
he  has  had  an  opportunity  to  be  heard.  Though  the  rule  in 
relation  to  Courts  of  general  or  superior  jurisdiction  is,  that 
their  jurisdiction  will  be  presumed  until  the  contrary  appears, 
it  may  be  doubted  whether  the  rule  obtains  when  the  course 
prescribed  for  acquiring  jurisdiction  of  the  person  of  the 
defen'dant  is  contrary  to  the  course  of  the  common  law. 
(Oakley  v.  Aspinwall,  4  Coms.  521  and  525.)  Be  this  as  it 
may,  if  it  appear  by  the  record  or  otherwise  that  the  Court 
never  had  jurisdiction  over  the  person  of  the  defendant,  the 
judgment  will  be  pronounced  a  nullity,  whether  it  comes 
directly  or  collaterally  in  question;  and  this  is  so  whether  the 
Court  be  of  inferior  or  superior  jurisdiction. 

The  judgment  in  the  Qleason  case  contains  no  averment 
nor  recital  from  which  it  can  be  inferred  that  the  Court  acquired 
jurisdiction  of  the  person  of  the  defendant  Mathew  Maume. 
If  it  did  it  would  not  be  conclusive  of  the  assumed  jurisdic- 
tion in  such  a  case.  It  is  a  fundamental  rule  that  no  Court 
can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or  by 
deciding  that  it  has  it.  It  it  could  be  intended  in  the  absence 
of  evidence  to  the  contrary  that  such  jurisdiction  was  acquired, 
such  intendment  is  overcome  by  the  evidence  furnished  by 
the  defendants  themselves,  consisting  of  the  affidavit  of  the 
bookkeeper  of  the  newspaper  publisher  and  the  notice  or  sum- 
mons annexed  to  that  affidavit. 

Neither  the  summons  issued  on  the  original  complaint  nor 
that  issued  on  the  supplemental  complaint  was  published. 
The  interpolation  noticed  so  changed  the  summons  pretended 
to  have  been  published  as  to  destroy  it  as  evidence  of  service 
of  process  by  publication,  and  hence  we  must  hold  that  no 
publication  of  any  summons  issued  in  the  case  was  made. 
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Other  objections  were  made  touching  the  sufficiency  of  the 
respective  affidavits  on  which  the  orders  of  publication  were 
made  concerning  which  we  shall  express  nc  opinion,  as  we 
<ieem  the  point  of  objection  considered  fatal  to  the  Gleason 
judgment ;  the  result  of  which  is  that  such  judgment,  for  want 
of  jurisdiction  in  the  Court  that  rendered  it,  over  the  person 
of  Mathew  Maume,  must  be  held  void,  and  as  a  consequence, 
the  execution  thereon  and  the  sale  of  the  property  under  and 
hj  virtue  of  it  must  be  held  void  also. 

But  it  is  insisted  on  the  part  of  the  defendants  that  the 
attachment  which  was  issued  and  levied  upon  the  property  in 
question  and  which  with  all  rights  acquired  thereby,  had  been 
assigned  to  the  defendant  O'Connor,  constituted  a  lien  upon 
the  property,  which  continues  notwithstanding  the  judgment 
obtained  by  Gleason  against  Maume  may  be  void,  and  that 
O'Connor,  having  such  lien,  had  an  interest  in  the  premises 
which  entitled  him  to  impeach  the  conveyance  to  the  plaintiff 
on  the  ground  of  fraud.  If  the  defendant  O^Connor  had  a 
lien  on  the  premises  by  reason  of  the  attachment,  that  lien 
could  not  be  rendered  effectual  for  the  purpose  of  impeaching 
the  conveyance  to  the  plaintiff  until  judgment  obtained  in  the 
suit  of  Oleason  against  Maume,  and  it  is  possible  that  no  such 
judgment  will  ever  be  obtained.  If  the  defendant  O'Connor, 
as  the  assignee  of  Gleason,  was  at  the  commencement  of  this 
action,  and  when  it  was  tried,  the  creditor  of  Mathew  Maume, 
he  was  simply  a  creditor  at  large  without  a  judgment,  and 
hence  was  not  in  a  position  to  maintain  an  action  by  answer  in 
the  nature  of  a  cross  bill  in  equity  to  set  aside  the  conveyance 
made  to  the  plaintiff.  (Crippen  v.  Hudson,  3  Kern.  161; 
Reubens  v.  Joel,  o  Kem.  488;  Bishop  v.  Haisey,  3  Abbott, 
400;  Wihon  v.  Forsyth,  24  Barb.  117.) 

Even  if  it  had  been  competent  for  the  defendants,  in  the 
capacity  of  creditors  at  large  of  Mathew  Maume,  to  have 
impeached  in  this  action  the  conveyance  to  the  plaintiff  as 
fraudulent,  they  failed  to  establish  the  fact  that  they  were 
creditors,  or  that  either  of  them  was  a  creditor,  of  plaintiff's 
grantor.     The  void  judgment  of  Gleason,  with  the  assignment 
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of  it,  together  with  the  alleged  cause  of  action  on  which  it 
purported  to  be  founded,  did  not  prove  O'Connor  to  be  a  cred- 
itor of  Maume,  and  no  other  evidence  was  offered  to  prove 
him  such.  The  attachment  and  proceeding  therewith  con- 
nected given  in  evidence  by  the  defendants,  but  finally  ex- 
cluded by  the  Court  on  the  plaintiff's  motion,  wtere,  as  the 
case  ihen  stood,  incompetent  for  the  purpose  for  which  they 
aeem  to  have  been  produced  in  evidence,  and  were  properly  ex- 
cluded. 

The  defendants  gave  in  evidence  a  judgment  recovered  in 
May,  1861,  by  Bernard  Kooney  against  Mathew  Maume,  fore- 
closing a  mortgage  on  other  property  in-  San  Francisco  thaa 
that  in  controversy,  and  in  connection  with  it,  showed  that 
after  the  sale  of  the  mortgaged  premises  there  remained  due 
the  sum  of  about  ninety  dollars.  The  object  of  this  evidence 
was  declared  by  the  counsel  for  the  defendants  on  the  trial  to 
be  merely  to  show  that  the  Rooney  judgment  was  not  satisfied. 

But  it  wtis  subsequently  attempted  to  be  shown  that  the 
balance  due  had  passed  by  assignment  to  the  defendant  O'Con- 
nor. It  was  sought  to  be  proved  that  Rooney  had  made  an 
assignment  of  the  balance  due  on  his  judgment  through  the 
agency  of  an  attorney  in  fact,  and  the  defendants  having  failed 
to  establish  this  fact  to  the  satisfaction  of  the  Court,  the  doc- 
ument purporting  to  be  Rooney's  assignment  was  excluded  on 
the  plaintiff's  objection.  The  testimony  offered  to  prove  the 
authority  of  the  person  who  pretended  to  act  as  the  attorney  in 
fact  for  Rooney  we  regard  as  very  unsatisfactory,  and  we  are 
of  opinion  the  document  was  properly  excluded. 

The  defendants  failed  to  show  that  they,  or  either  of  them, 
were  creditors  of  Mathew  Maume,  and  consequently,  were  not 
in  a  position  to  impeach  the  conveyance  of  the  premises  to 
the  plaintiff  as  fraudulent  and  void  as  to  Maume's  creditors. 
(McElwain  v.  Yurdley,  9  Wend.  548 ;  Crippen  v.  Hudson,  S 
Kern.  161;  Revhens  v.  Joel,  3  Kern.  488;  Bishop  v.  Halsey, 
3  Abbott,  400;  Wilson  v.  Forsyth,  24  Barb.  105.)  As  between 
the  grantor  and  grantee,  a  conveyance  executed  to  defraud 
creditors  is  valid.     (Bolt  v,  Rogers,  3  Paige,  154;  Oale  v. 
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Gale,  19  Barb.  249;  Chamberlin  v.  Barnes,  26  Barb.  160; 
Gardenier  v.  Tubbs,  21  Wend.  169 ;  1  Story's  Eq.  Jur.,  Sec. 
371.) 

In  addition  to  the  equitable  defense  interposed  by  the  de- 
fendants, they  offered  evidence  to  show  that  the  defendant 
<yConnor  had  acquired  title  to  a  portion  of  the  property  by 
virtue  of  a  sale  and  conveyance  of  it  for  the  payment  of  taxes. 
Two  tax  deeds  were  given  in  evidence,  the  one  bearing  date 
on  the  sixteenth  of  July,  1860,  executed  by  the  Tax  Collector 
to  Patrick  Michael  I>undon,  Jr.,  the  other  bearing  date  the 
nineteenth  of  July,  1862,  executed  by  the  Tax  Collector  to 
R.  F.  Ryan. 

The  first  tax  deed  was  objected  to  by  plaintiff  on  several 
grounds.  The  certificate  of  sale,  which  was  produced  in  evi- 
dence by  the  defendants,  showed  that  the  premises  described 
in  it  and  in  the  deed,  were  sold  to  Michael  Dundon^  whereas  the 
deed  was  made  to  Patrick  Michael  Dundon,  Jr.,  and  there  was 
no  evidence  showing  that  the  grantee  named  in  the  deed  had 
acquired  the  right  of  Michael  Dundon  by  assignment  or  other- 
wise. But  it  is  insisted  on  the  part  of  defendants  that  Patrick 
Michael  Dundon,  Jr.,  is  presumptively  the  same  person  as 
Michael  Dimdon.  This  position,  in  view  of  the  authorities 
cited  to  support  it,  might  appear  in  some  degree  plausible  had 
it  not  been  proved  on  the  trial  that  there  were  two  ])ersons 
by  the  name  of  Dundon,  one  of  whom  was  called  Michael, 
and  the  other  Patrick  Michael 

Other  objections  were  made  to  this  deed,  which  need  not 
be  noticed,  as  this  alone  was  sufficient  to  warrant  its  exclusion. 

The  tax  deed  to  R.  P.  Ryan  was  objected  to  by  plaintiff  on 
the  ground  that  no  preliminary  evidence  was  produced  laying 
a  foundation  for  its  introduction;  and,  also,  that  the  deed  was 
void  on  its  face  because  of  the  uncertainty  of  the  description 
of  the  property  as  assessed  and  advertised,  and  also  on  the 
ground  that  at  the  time  of  levying  the  taxes  and  the  sale  of 
the  land  Ryan  was  a  claimant  of  the  property,  and  for  that 
reason  could  not  acquire  title  to  it  by  paying  the  taxes  by 
purchase  at  the  tax  sale.     The  Court,  notwithstanding  these 


318  McMiNif  V.  Whelan.  [Sup.  Cu 


Opinion  of  the  Court. 


objections  admitted  this  deed  in  evidence,  and  the  plaintiff 
attempted  to  impeach  its  validity  by  showing  that  a  portion 
of  the  taxes  for  which  the  property  was  sold  were  not  levied 
by  law  nor  by  any  person  or  body  under  authority  of  law. 

The  assessment  of  the  lot  appears  by  the  deed  to  have  been 
made  to  "P.  M.  Dimdon  and  to  all  owners  and  claimants 
known  or  unknown  and  to  all  owners  and  claimants  of  any 
interest  present  or  future  therein,  or  any  lien  upon  the  same.'^ 

The  third  section  of  the  Revenue  Act  of  1857,  as  amended 
by  the  Act  of  1859  (Laws  1859,  p.  344,)  requires  the  Assessor 
to  assess  all  real  estate  to  the  person,  firm,  corporation,  asso- 
ciation or  company  owning  it,  or  having  the  possession,  charge 
or  control  of  it,  if  known  to  him;  and  it  is  provided  further 
that  the  property  shall  be  assessed  to  the  owner  or  claimant^ 
if  he  shall  be  known  to  the  Assessor,  "  and  to  all  owners  and 
claimants,  known  or  unknown,  and  to  all  owners  and  claim- 
ants of  any  interest,  present  or  future  therein,  or  any  lien  upon 
the  same,  and  no  error  in  regard  to  such  owner  or  claimant 
shall  in  anywise  affect  the  validity  of  such  assessment." 

Wheji  this  assessment  was  made  the  property  did  not  belong 
to  P.  M.  Dundon,  though  it  may  be  he  claimed  some  interest 
in  it ;  but  it  was  also  assessed  to  "  all  owners  and  claimants, 
knowTi  or  unknown,  and  to  all  owners  and  claimants  of  any 
interest,  present  or  future,  therein,  or  any  lien  upon  the  same,'^ 
and  the  law  declares,  as  already  seen,  that  no  error  in  regard 
to  such  owner  or  claimant  shall  in  anywise  affect  the  validity 
of  the  assessment  so  made.  At  the  time  of  the  assessment 
Ryan  was  in  possession  of  the  lot,  claiming  it,  or  some  interest 
in  it,  and  by  the  terms  of  the  assessment  it  was  assessed  to 
him  as  a  claimant^  known  or  unknown,  and  when  he  paid  the 
taxes  properly  levied,  he  only  discharged  his  own  obligation 
under  the  law.  (Kelsey  v.  Abbott,  13  Oal.  609 ;  Moss  v.  Shear, 
25  Cal.  38.)  On  this  point  the  learned  Judge  of  the  Court 
below  charged  the  jury  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  at  the  time  the 
property  was  assessed  and  offered  for  sale  Ryan  claimed  it  and 
was  in  its  possession,  the  tax  sale  to  him  and  payment  by  him 
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would  only  amount  to  the  payment  of  the  tax  which  it  was 
his  duty  to  have  paid.  In  such  case  the  sale  thereof  would 
not  result  in  passing  the  title.  In  other  words,  he  who  is  on 
land  claiming  it  to  be  his  is  not  at  liberty  to  obtain  a  title  by 
omitting  to  perform  his  duty  to  the  State  by  paying  the  taxes 
as  they  accrue — ^that  such  claimant  and  possessor  is  not  per- 
mitted under  the  law  to  be  delinquent  in  his  duty,  and  then 
seek  by  proof  of  such  delinquency  to  obtain  a  title  from  the 
State  to  the  land  he  so  occupies." 

We  are  of  opinion  that  this  charge  to  the  jury  is  soimd  in 
principle  and  should  be  maintained  as  the  law  of  the  land. 

Johanna  Maume  was  examined  as  a  witness  on  behalf  of 
plaintifF  to  prove  Mathew  Maume's  prior  possession  of  the 
demanded  premises.  On  her  cross  examination  inquiries  were 
made  of  her  respecting  her  residence  and  business.  The 
plaintiff's  counsel  objected  to  this  course  of  examination. 
The  objection  was  overruled,  but  at  the  same  time  his  honor 
the  Judge  stated  that  the  witness  was  one  of  the  most 
respectable  women  in  his  neighborhood.  To  this  remark  the 
defendants'  counsel  excepted,  when  the  Judge  further  stated 
that  he  did  not  mean  to  say  that  she  was  one  of  the  most 
respectable,  but  a  woman  of  respectability.  The  defendants 
complain  of  the  conduct  of  the  Judge  in  this  particular  as  an 
irregularity  of  sufficient  magnitude  to  authorize  the  reversal 
of  the  judgment. 

From  the  high  and  authoritative  position  of  a  Judge  pre- 
siding at  a  trial  before  a  jury,  his  influence  with  them  is  of 
vast  extent,  and  he  has  it  in  his  power  by  words  or  actions, 
or  both,  to  materially  prejudice  the  rights  and  interests  of 
one  or  the  other  of  the  parties.  By  words  or  conduct  he 
may  on  the  one  hand  support  the  character  or  testimony  of  a 
witness,  or  on  the  other  may  destroy  the  same,  in  the  estima- 
tion of  the  jury;  and  thus  his  personal  and  official  influence 
is  exerted  to  the  unfair  advantage  of  one  of  the  parties,  with 
a  corresponding  detriment  to  the  cause  of  the  other.  We 
regret  the  necessity  for  an  expression  of  our  disapproval  of 
the  irregularity  of  which  complaint  is  made,  and  though  we 
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do  not  impugn  the  expression  as  designed  to  aid  the  side  of 
the  plaintiff,  we  may  say,  we  should  not  hesitate  to  reverse 
the  judgment  because  of  it,  if  the  same*  depended  in  any 
material  degree  upon  the  testimony  of  the  witness  whoso 
character  and  standing  was  thus  indorsed;  but  as  it  is,  the 
testimony  of  Johanna  Maume  may  be  obliterated,  and  then 
the  fact  sought  to  be  proved  by  her  is  established  by  the  tes- 
timony of  several  other  witnesses  of  the  plaintiff,  without  any 
attempt  on  the  part  of  the  defendants  to  disprove  it;  besides 
which,  such  fact  was  virtually  conceded  by  the  defendants, 
w^hose  claim  to  the  possession  of  the  premises,  as  the  successors 
in  interest  of  Mathew  Maume,  involved  them  in  an  admission 
of  his  prior  right. 

There  are  many  other  assignments  of  error  in  the  record,  all 
of  which  we  deem  untenable.  We  cannot  give  our  reasons  in 
this  place  for  our  conclusions  respecting  them,  as  to  do  so 
would  be  to  extend  this  opinion  to  a  burdensome  length. 

The  transcript  of  the  record  and  the  proceedings  in  the 
Court  below,  seems  to  have  been  made  up  in  palpable  disre- 
gard in  one  respect  of  the  law  on  the  subject.  The  appeal  is 
from  the  judgment  and  the  order  denying  a  new  trial.  The 
statute  provides  that  a  statement  on  which  a  party  intends  to 
rely  for  a  new  trial  shall  contain  so  much  of  the  evidence  or 
reference  thereto  as  may  be  necessary  to  explain  the  grounds 
epecifically  set  forth  therein  as  causes  for  a  new  trial,  and  no 
more.  (Practice  Act,  Sec.  195.)  A  similar  provision  respect- 
ing bills  of  exception,  is  contained  in  section  one  hundred  and 
ninety  of  the  same  Act;  and  section  two  hundred  and  thirty- 
eight  provides  that  when  the  party  who  has  the  right  to 
appeal  wishes  a  statement  of  the  case  to  be  annexed  to  the 
record  of  the  judgment  or  order,  he  shall  prepare  such  state- 
ment, which  shall  state  specifically  the  particular  errors  or 
groimds  on  which  he  intends  to  rely  on  the  appeal,  and  shall 
contain  so  mudi  of  the  evidence  as  may  be  necessary  to  explain 
the  particular  errors  or  grounds  specified,  and  no  more. 

Instead  of  the  statement  in  this  case  conforming  to  these 
provisions  of  the  statute,  or  with  any  one  of  them,  the  Dia^ 
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trict  Court  Reporter's  minutes  of  the  testimony  is  einl>odied 
in  gross,  with  every  remark  made  hy  the  Court  or  counsel, 
'whether  important  or  otherw-ise,  during  the  progress  of  the 
trial;  and  besides  this,  long  documents  are  set  out  in  full, 
when  a  brief  abstract  in  respect  to  most  of  them  would  have 
served  as  useful  a  purpose  as  the  documents  at  length,  and 
would  have  been  much  more  convenient  as  well  as  more  eco- 
nomical of  time  and  money.  The  judgment  rolls  in  the  Gleason 
and  Eooney  cases  are  set  forth  in  full,  covering  over  sixty 
printed  pages,  when  everything  in  them  material  for  the  pur- 
pose of  the  motion  for  a  new  trial,  or  on  appeal,  might  have 
been  embodied  in  an  abstract  of  one  sixth  tlieir  length.  The 
labor  of  examining  and  mastering  the  contents  of  a  record  thus 
made  up,  in  order  to  discover  what  is  material,  is  greatly  en- 
hanced beyond  what  it  would  be,  were  the  provisions  of  the 
stetote  referred  to  observed. 

^I^e  are  aware  that  it  is  not  unfrequently  the  case  where 
statements  and  bills  of  exception  are  prepared  according  to 
the  letter  and  spirit  of  the  statute,  attorneys  for  respondents 
insist,  by  way  of  amendments,  that  all  the  evidence  given  and 
all  that  transpired  at  the  trial  shall  be  set  forth  in  tHe  state- 
ment or  bill  of  exceptions,  and  the  Judge  who  may  have  tried 
the  cause  is  asked,  not  in  vain,  generally  to  order  the  state- 
ment to  be  so  amended  and  engrossed.  This  course  of  conduct 
is  sometimes  adopted  on  the  part  of  respondents  to  embarrass 
and  oppress  appellants.  Such  conduct  and  such  a  practice 
should  be  discountenanced  not  only  by  Courts  having  power 
in  the  premises,  but  also  by  all  honorable  men  engaged  in  the 
practice  of  the  law.  While  it  is  the  duty  of  Courts,  in  settling 
statements,  to  see  that  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  grounds  assigned  as  error  is  stated  fully 
and  fairly,  we  may  suggest  that  a  great  reform  might  be  rffected 
by  exacting  a  compliance  vdth  the  law  on  the  subject.  \  (See 
also  Laws  1864,  p.  246.) 

We  have  thus  noticed  the  character  of  the  transcript  in 
this  case,  which  is  only  one  of  many  of  the  same  kind,  for  the 
purpose  of  calling  the  attention  of  those  who  may  have  casea 
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to  prepare  for  this  Oourt^  to  the  provisions  of  the  statute  pre- 
scribing the  mode  of  procedure  in  the  preparation  and  settle- 
ment of  statements  and  bills  of  exceptions,  with  the  hope  that 
a  general  reformation  in  practice  in  this  particular  may  be 
effected. 

Judgment  afSrmed. 


OHRISTIAIT   J.    MEGEELE  v.   RICHARD  P.   ASHE, 
THOMAS  VAN  SYCKLE,  and  LUTHER  FLANDERS. 

LsoiSLATiYii  Grant  of  Land. —  A  leglslatlye  grant  1b  as  effectual  to  pass 
title  to  lands  owned  by  the  Goyernment  as  a  grant  eyldenced  bj  a  patent. 

Patent  as  EyiDBNCB  of  Title. —  A  patent  Is  not  concluslye,  as  eyidence  of 
title  as  against  a  grant  made  by  the  legislatlye  department,  prior  to  the 
patent. 

GxuNT  OF  Land  to  States  by  Act  of  Sbptbmbbb  8d,  1841. —  The  Act  of 
Congress  of  September  3d,  1841,  is  a  present  grant  to  each  new  State,  upon 
its  admission  into  the  Union,  of  flye  hundred  thousand  acres  of  land ;  but 
the  grant  does  not  attach  to  any  particular  parcel  of  land  until  the  State, 
through  Its  agents,  has  selected  the  same,  and  the  selection  has  been  ap- 
proyed  by  the  United  States. 

Conflict"  between  State  Patent  and  United  States  Patent. —  When  a 
State  has  selected  any  tract  of  land  as  a  part  of  the  Ave  hundred  thousand 
acres  granted  by  the  Act  of  Congress  of  September  3d,  1841,  and  that  selec- 
tion has  been  made  of  public  lands  subject  to  the  grant,  and  the  selection 
has  been  approved  by  the  United  States,  then  the  State  or  its  grantee  holds 
the  title  to  the  tract  selected  by  a  title  superior  to  that  asserted  by  the 
holder  of  a  subsequent  patent  Issued  by  the  United  States. 

CONFLicTiNQ  Patents  as  Evidence. —  If  a  plaintiff  in  ejectment  offers  in 
eyidence  a  patent  of  the  United  States  and  rests,  the  defendant  is  entitled 
to  offer  in  eyidence  a  State  patent  of  prior  date  for  the  same  land,  accom- 
panied with  proof  that  the  land  was  selected  by  the  State  as  part  of  the 
five  hundred  thousand  acres  granted  to  the  State,  and  that  the  United 
States  approved  of  the  selection. 

Appeal  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County. 

The  defendants,  Van  Syckle  and  Flanders,  were  in  possession 
of  the  land  as  tenants  of  defendant  Ashe,  who  claimed  to  own  it 
and  defended  on  behalf  of  his  tenants. 

The  following  is  the  patent  from  the  State  to  Terry: 


Jan.;  1865.]  Megeble  v.  Ashe,  333, 

statement  of  Facta. 

.  ^    .  Ubtitbd  States  of  America.  \ 

State  of  California.  J 
To  dU  to  whom  these  presents  shall  come,  Oreeting: 

Whebeas,  under  the  provisions  of  Act  of  the  Congress  of 
the  United  States,  entitled  "An  Act  to  appropriate  the  pro- 
ceeds of  the  sales  of  the  public  lands  and  to  grant  pre-eipp- 
tidn  rights/'  approved  September  fourth;  one  thousand  eight 
hundred  and  forty-one,  five  hundred  thousand  acres  of  the 
public  lands  were  granted  to  the  State  of  California;  and 
whereas,  the  Legislature  of  the  State  of  California  provided 
for  the  selection  and  location  of  said  five  hundred  thousand 
acres  of  land,  under  and  in  pursuance  of  said  Act  of  Congress, 
by  the  following  Acts  of  the  Legislature  of  said  State,  to  wit: 
an  Act  entitled  "  An  Act  to  provide  for  the  disposal  of  the  five 
hundred  thousand  acres  of  land  granted  to  this  State  by  Act 
of  Congress,  that  the  people  of  the  State  of  California  may 
avail  themselves  of  the  benefits  of  the  eighth  section  of  the 
Act  of  Congress,  approved  fourth  April,  eighteen  hundred  and 
forty-one,  chapter  sixteen,  entitled  ^  An  Act  to  appropriate  the 
proceeds  of  the  sales  of  the  public  lands  and  to  grant  pre- 
emption rights,'  the  following  provisions  are  hereby  enacted/' 
approved  May  3d,  1852.  Also  an  Act  entitled  "  An  Act  author- 
izing the  location  and  patenting  of  school  lands/'  approved 
April  30th,  1857.  Also  an  Act  entitled  "An  Act  to  provide 
for  the  location  and  sale  of  the  unsold  portion  of  the  five  hun- 
dred thousand  acres  of  land  donated  to  this  State  for  School 
purposes,  and  the  seventy-two  sections  donated  to  this  State 
for  the  use  of  a  Seminary  of  Learning,"  approved  April  23d, 
1858.  And  whereas,  the  Legislature  of  the  State  of  Califor- 
nia passed  an  Act  entitled  "  An  Act  to  provide  for  the  issuance 
of  patents  to  lands  located  with  State  School  land  warrants, 
and  for  lands  purchased  under  the  Act  of  April  twenty-third, 
one  thousand  eight  hundred  and  fifty-eight,"  approved  April 
16th,  1859.  And  whereas,  it  appears  by  the  certificate  of  the 
Register  of  the  State  Land  Ofiice,  No.  79,  issued  in  accord- 
ance with  the  provisions  of  said  last  named  Act,  bearing  date 
the  sixth  day  of  January,  1862,  that  the  tracts  of  land  here- 
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inafter  described  have  been  duly  and  properly  located  in  ac- 
cordance with  the  provisions  of  the  said  laws  of  this  State, 
and  that  David  S.  Terry  is  entitled  to  receive  a  patent  therefor ; 

;N"ow,  therefore,  the  State  of  Cclifomia  hereby  grants  to 
the  said  David  S.  Terry,  and  to  his  heirs  and  assigns  forever, 
the  said  tracts  of  lands  located  as  aforesaid,  and  which  are 
known  and  doscribed  as  follows,  to  wit:  The  north  half  and 
the  southwest  quarter  of  section  twenty-one  (21),  township 
four  (4)  north,  range  eight  (8)  east  of  Mount  Diablo  Meridian, 
containing  four  hundred  and  eighty  acres,  taken  in  lieu  of 
four  hundred  and  eighty  acres,  together  with  all  the  privileges 
and  appurtenances  thereunto  appertaining  and  belonging. 

To  have  and  to  hold  the  aforegranted  premises  to  the  said 
David  S.  Terry,  and  to  his  heirs  and  assigns,  to  his  and  their 
use  and  behoof  forever. 

In  testimony  whereof,  I,  John  G.  Downey,  Governor  of  the 
State  of  California,  have  caused  these  letters  to  be  made  patent, 
and  the  seal  of  the  State  of  California  to  be  hereunto  affixed. 
Given  under  my  hand  at  the  City  of  Sacramento,  the  eighth 
day  of  January,  in  the  year  of  our  Lord,  A.  D.  one  thousand 
eight  hundred  and  sixty-two. 

John  G.  Downey,  Governor  of  State. 
Attest : 

[l.  s.]     Johnson  Price,  Secretary  of  State, 
Countersigned : 

[l.  s.]     H.  a.  Higley,  Register  of  State  Land  Office. 

Indorsed  —  Letters  Patent  from  the  State  of  California, 
issued  January  8th,  1862,  to  David  S.  Terry  for  480  acres  of 
State  school  land  lying  in  San  Joaquin  County. 

Plaintiff's  patent  fujom  the  United  States  did  not  recite  nor 
purport  to  be  founded  upon  a  pre-emption,  but  upon  a  loca- 
tion of  a  bounty  land  warrant  issued  under  the  Act  of  Con- 
gress of  March  3d,  1856,  nor  did  the  patent  state  when  the 
land  was  surveyed,  or  at  what  time  the  warrant  was  located. 

Plaintiff  recovered  judgment  in  the  Court  below  and  defend- 
ants appealed. 
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The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Patterson,  Wallace  &  Stow,  for  Appellants. 

Defendants  offered  to  prove  the  recitals  in  the  State  patent 
The  presumption  is  that  the  State  officers  had  complied  with' 
the  law. 

If  the  law  of  the  State  was  complied  with,  the  land  was 
vacant  and  unoccupied  at  the  time  of  the  State  location,  and 
was  surveyed,  etc. ;  and  in  that  condition  the  State  had  a  right 
to  select  and  locate  it — as  part  of  the  five  hundred  thousand 
acres.  (See  Doll  v.  Meador,  16  Cal.  316.)  And  when  she 
made  such  selection  with  the  consent  of  the  United  States 
Eegister  and  Eecorder,  to  perfect  the  State  title,  all  that 
remained  was  a  ministerial  act  to  be  performed  by  the  officers 
of  the  United  States,  viz. :  the  issuance  of  a  patent.  The 
selection  by  the  State  could  not  be  overridden  by  the  patent 
issued  to  plaintiff  at  a  subsequent  date.  A  patent  could  not 
be  issued  by  the  United  States  until  the  State  had  made  a 
selection  and  location.  Having  made  a  selection,  the  United 
States  could  not  defeat  it  by  issuing  a  patent  to  another  whose 
selection  and  purchase    were  subsequent 

Tyler  &  Cohb,  for  Eespondent. 

We  maintain  two  propositions: 

First — That  a  United  States  patent  is  conclusive  evidence  of 
legal  title  in  the  patentee,  in  an  action  at  law,  as  against  every- 
thing except  a  prior  patent  from  the  same  source  of  title. 

Second — That  a  patent  of  the  United  States  cannot  be 
attacked,  except  for  fraud  or  mistake,  and  for  these  only  in  the 
United  States  Courts. 

In  support  of  the  first  proposition  we  cite  the  Court  to  the 
following  authorities:  Bagwell  v.  Broderich,  13  Pet.  436;  Firv- 
ley  V.  Williams,  9  Cranch,  164;  Iloofnagle  v.  Anderson,  7 
Wheat  212 ;  Brush  v.  Ware  et  als,  15  Pet  93.  A  patent  of 
the  United  States  carries  on  its  face  the  presumption  that  all 
the  previous  requisites  of  the  law  have  been  complied  with. 
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{Polk's  Lessee  v.  WendaZ,  9  Cranch,  87.)  And  this  presump- 
tion is  concliLsive  in  an  action  at  law.  (Bagwell  v.  Broderiek, 
13  Pet.  436.) 

In  support  of  tho  last  proposition  we  cite  the  cases  of  Bag- 
well  V.  Broderick,  13  Pet  436 ;  Waterman  y.  Smith,  13  Cal. 
419;  Moore  v.  Wilkinson,  13  Cal.  487;  Yount  v.  HoweU,  14 
Cal.  165;  Stark  v.  Barrett,  15  CaL  366. 

By  the  Court,  Rhodes,  J. 

The  plaintiff  claims  title  to  the  premises  in  controversy 
through  a  patent  issued  to  him  by  the  United  States,  Septem- 
ber 1,  1863;  and  the  defendants  claim  title  under  a  patent 
issued  by  the  State  of  California,  January  8,  1862,  to  Terry, 
the  grantor  of  Ashe.  The  plaintiff  having  introduced  his 
patent  rested,  and  the  defendants  then  offered  in  evidence  the 
patent  from  the  State  to  Terry,  and  in  connection  therewith 
offered  to  prove  by  independent  evidence  that  the  statement 
and  recitals  in  the  patent  were  true,  which  were  in  substance 
that  the  land  had  been  properly  selected  and  located  by  the 
State,  as  a  part  of  the  five  hundred  thousand  acres  of  land 
granted  to  the  State,  by  the  Act  of  Congress  of  September  3, 
1841,  and  that  Terry  was  entitled  to  receive  a  patent  from  the 
State  for  the  lands  described  in  the  patent.  The  premises 
described  in  the  two  patents  were  identical.  The  Court 
excluded  the  patent  and  the  evidence  offered,  in  connection 
with  it,  and  the  defendants  excepted. 

In  support  of  the  ruling  of  the  Court  the  plaintiff  advances 
two  propositions:  "First,  that  a  United  States  patent  is  con- 
clusive evidence  of  legal  title  in  the  patentee  in  an  action  at 
law  as  against  everything  except  a  prior  patent  from  the  same 
source  of  title;  and  second,  that  a  patent  of  the  United  States 
cannot  be  attacked  except  for  fraud  or  mistake,  and  for  those 
only  in  the  United  States  Courts."  If  the  first  proposition 
cannot  be  maintained  the  consideration  of  the  second  will  be 
unnecessary,  for  if  the  patent  is  not  absolutely  conclusive  it 
will  be  deemed  to  have  been  issued  without  authority  of  law — 
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through  fraud  or  mistake  —  as  against  a  title  that  passed  from 
the  same  source  of  title  prior  to  the  date  of  the  patent  The 
first  proposition  assumes  that,  the  title  of  the  United  States 
can  pass  only  by  a  patent,  for  the  learned  oounsel  would  not 
contend  that  the  patent  would  be  conclusive  as  against  a  prior 
title  derived  from  the  United  States  simply  because  the  title 
did  not  issue  in  the  form  of  a  patent.  This  assumption  stands 
opposed  to  a  long  series  of  decisions  of  the  Supreme  Court  of 
the  United  States,  as  well  as  that  of  several  of  the  States.  In 
Bufherford  v.  Greeners  Heirs,  2  Wheat  196,  in  which  the  title 
of  General  Greene  to  the  twenty-five  thousand  acres  granted 
to  him  by  the  Act  of  the  Legislature  of  North  Carolina,  was 
in  issue,  it  being  objected  that  the  grant  was  not  complete, 
because  not  attested  by  an  instrument  having  the  seal  of  the 
State  attached.  Mr.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  said  that  "the  Court  would  certainly 
have  thought  it  unnecessary  to  advert  to  it  (the  objection)  had 
not  the  argument  been  urged  repeatedly,  and  with  much  ear- 
nestness, by  counsel  of  the  highest  respectability."  A  legisla- 
tive grant  is  as  effectual  to  pass  the  title  to  lands,  in  all 
respects  and  for  every  purpose,  as  a  grant  evidenced  by  a 
patent.  (Lessieur  v.  Price,  12  How.  59 ;  Keman  v.  Griffith, 
ante,  p.  88;  Summers  v.  Dickinson,  9  Cal.  554;  Owen  v. 
Jackson,  9  Cal.  322.)  The  patent,  therefore,  being  of  no 
higher  grade,  as  evidence  of  title,  than  a  legislative  grant,  is 
not  conclusive  as  against  a  person  claiming  under  a  grant 
made  by  the  legislative  department  prior  to  the  adverse 
patent.  It  may  be  remarked,  also,  that  the  Act  of  Congress 
makes  no  provision  for  the  issuing  of  a  patent  to  the  State  or 
her  grantees,  and  if  one  should  be  issued  it  would  amount  to 
no  more  than  a  further  assurance. 

For  the  purpose  of  determining  the  question  of  the  admissi- 
bility of  the  evidence  offered  by  the  defendants,  it  is  necessary 
to  ascertain  in  what  manner  the  title  to  any  particular  tract 
of  land  passes  to  the  State  or  her  grantee,  under  the  Act  of 
Congress  of  September  3,  1841,  for  if  the  evidence  tended  to 
show  that  the  title  to  the  tract  in  controversy  passed  to  the 
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State  or  her  grantee,  prior  to  the  date  of  the  plaintiff's  patent^ 
the  Court  erred  in  excluding  the  evidence. 

The  eighth  section  provides  that  ^^  there  shall  be  and  hereby 
is  granted  to  each  new  State  that  shall  be  hereafter  admitted 
into  the  Union,  upon  such  admission,  so  much  land  as,  includ- 
ing such  quantity  as  may  have  been  granted  to  such  State 
before  its  admission  and  while  under  a  Territorial  Government, 
for  purposes  of  internal  improvements,  as  aforesaid,  as  shall 
make  five  hundred  thousand  acres  of  land,  to  be  selected  ♦and 
located  as  aforesaid/'  The  language  "hereby  is  granted"  as 
has  uniformly  been  held  by  the  Courts,  imports  a  present 
grant.  The  title  to  the  amount  of  land  specified  in  the  Act 
passes  upon  the  admission  of  the  new  State,  though  "wanting 
identity  to  make  it  perfect" —  to  attach  it  to  a  particular  par- 
cel of  land.  {Lessieur  v.  Price,  12  How.  59;  Rutherford  v. 
Greene's  Heirs,  2  Wheat.  196 ;  Terry  v.  Megerle,  24  Cal.  609.) 
The  Legislature  of  a  State  must  thereafter  provide  by  law  for 
the  performance  by  her  officers  or  agents,  of  the  acts  that  may 
be  requisite  to  indicate  a  selection  of  the  tracts  of  land  which, 
in  the  aggregate,  will  constitute  the  amount  of  land  granted 
to  the  State  by  the  Act  of  Congress.  When  a  particular 
parcel  of  land  has  been  "selected  and  located"  in  accordance 
with  the  provisions  of  the  Act  of  Congress  —  when  the  selec- 
tion and  location  have  been  made  by  the  proper  officers  or 
agents,  acting  on  behalf  of  the  State,  in  such  manner  as  the 
Legislature  has  directed,  and  on  public  lands  that  at  the  time 
are  subject  to  such  location,  and  the  selection  and  location 
have  been  approved  by  the  proper  authorities  of  the  United 
States,  then  the  identification  of  the  land  has  made  the  title 
perfect  and  attached  it  to  the  particular  tract  selected.  The 
title,  thus  perfected  and  attached  to  the  land,  vests  in  the 
State,  or  her  grantee,  and  all  the  interest  the  United  States 
had  in  the  particular  parcel  is  held  by  the  State  or  her  grantee, 
by  a  title  superior  to  that  asserted  by  the  holder  of  a  subse- 
quent patent  issued  by  the  General  Government. 

A  person  claiming  title  under  the  Act  of  Congress,  through 
the  State,  would  be  obliged  to  show,  as  against  one  claiming 
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under  the  United  States  through  a  patent  issued  in  accordaneo 
with  the  general  regulations  for  the  sale  of  public  lands,  the 
performance  of  the  acts  required  by  law  to  constitute  the 
selection  and  location  of  the  land.  This  the  defendant  was 
proceeding  to  do  when  objection  was  made  by  the  plaintiff. 
We  do  not  undertake  to  say  that  the  evidence  offered  by  him 
would  have  been  sufficient  to  have  sustained  his  claim  of  title 
and  upheld  his  patent  from  the  State;  but  the  offer  to  show 
that  the  recital  was  true,  that  the  land  had  been  "duly  and 
properly  located  in  accordance  with  the  provisions  of  the  said 
laws  of  this  State,"  though  general  in  its  terms,  certainly 
included  several  of  the  steps  necessary  to  be  taken  in  making 
the  selection  and  location  of  the  land.  The  refusal  of  cvidenco 
of  the  character  offered  would  subject  every  title  to  portions 
of  the  five  hundred  thousand  acres  of  land  derived  from  the 
State  to  the  liability  of  being  defeated  by  subsequent  patents 
issued  by  the  United  States. 

The  patent  from  the  State  was  also  admissible  in  connection 
with  proof  of  the  due  selection  and  location  of  the  land.  We 
therefore  hold  that  the  decision  of  the  Court  in  excluding  the 
evidence  offered  by  the  defendants  was  erroneous. 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial. 


ELIZABETH  DE  UPREY  v,   SAMUEL  DE  UPREY,  and 
MARY  ANN"  DE  UPREY. 

Complaint  in  Partition. —  In  a  complaint  to  obtain  partition  of  land,  a 
general  allegation  that  "  the  premises  cannot  be  divided  by  metes  and  bounds 
without  prejudice,"  is  suflScient,  without  an  allegation  of  the  facts  upon 
which  the  plalntifT  relics,  to  obtain  a  particular  mode  of  partition. 

Bams. —  A  complaint  In  partition  Is  good  which  is  silent  upon  the  subject  of 
the  mode  of  partition. 

Parties  to  Suit  for  Partition. —  A  married  woman  whose  husband  is  sued 
in  partition  is  a  necessary  party  If  she  claims  a  homestead  right  to  or  an 
interest  in  the  property  in  dispute. 

Disclaimer  in  Partition. —  In  an  action  of  partition,  a  defendant  cannot 
claim  that  the  action  be  dismissed  as  to  him,  on  the  ground  that  his  answer 
disclaims  any  Interest  in  the  land,  unless  he  has  made  the  disclaimer  in 
absolute  and  unconditional  terms. 
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D18CLAIMEB  SHOULD  BB  Absolute. —  An  answer  which  disclaims  all  interest 
in  the  land  in  dispute,  except  such  as  the  defendant  may  have  under  the 
homestead  law,  hy  virtue  of  the  dedication  of  the  land  to  homestead  uses 
by  himself  and  his  wife,  is  not  a  disclaimer. 

What  hat  be  tbied  in  Pabtition. —  Under  our  practice,  any  question  affect- 
ing the  right  of  the  plaintlflT  to  a  partition,  or  the  rights  of  each  and  all  of 
the  parties  in  the  land,  may  be  put  in  issue,  tried,  and  determined  in  such 
action. 

Answeb  in  Pabtition.-^  a  defendant  in  partition  Is  not  entitled  to  have  the 
action  dismissed  by  reason  of  the  force  and  effect  of  any  defease  which  he 
may  set  up  in  his  answer. 

Facts  to  be  found  in  Pabtition. —  In  an  action  for  partition.  If  the  Court 
finds  that  the  parties  hold  and  are  in  possession  of  real  property,  as  joint 
tenants  or  as  tenants  in  common,  in  which  one  or  more  of  them  have  an 
estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  the  partition  should 
be  made,  although  the  findings  may  also  show  that  the  plaintiff,  in  his  com* 
plaint,  has  incorrectly  set  forth  the  title  or  interest  of  the  parties,  or  of 
one  or  more  of  them,  in  the  land. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  affidavits  in  support  of  the  motion  to  be  allowed  to  file 
a  supplemental  complaint,  and  make  Mary  Ann  De  Uprey  a 
party  defendant,  stated  that  she  claimed  a  homestead  interest 
in  the  property.  The  supplemental  complaint  contained  tho 
same  averment,  and  did  not  state  that  she  owned  any  interest 
in  the  property. 

Xhe  other  facts  are  stated  in  the  opinion  of  the  Court. 

Cyril  V,  Gray,  for  Appellants. 

If  the  declaration  of  homestead  showed  anything,  it  showed 
a  claim  of  the  property  by  Samuel  and  his  wife,  as  not  being 
held  by  them,  or  either  of  them,  as  tenants  in  common  witii 
any  other  person,  and  consequently  that  it  was  a  case  for  an 
action  of  ejectment,  and  not  for  partition.  It  should  not, 
therefore,  have  been  permitted  to  bring  such  a  question  into 
an  action  for  partition,  for  it  has  repeatedly  been  held  that 
Courts  will  not  undertake  to  partition  property  where  the  title 
is  disputed.  {Wilkin  v.  Wilkin^  1  John.  Ch.  Ill;  Phelps  ▼. 
Qreen,  3  John.  Ch.  302 ;  Cox  v.  Smith,  4  John.  Ch.  271.) 


A.  Campbell,  for  Kespondent. 
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By  the  Court^  Sandebson,  C.  J. 

This  is  an  action  for  the  partition  of  a  certain  lot  and 
improvements  in  the  City  of  San  Francisco.  The  plaintiff 
obtained  judgment  and  a  decree  directing  the  premises  to  be 
sold  and  the  proceeds  divided  between  the  parties  on  the 
ground  that  a  partition  by  metes  and  bounds  could  not  be 
made  without  prejudice.  The  defendants  appeal,  and  assign 
several  errors  which  we  will  notice  in  the  order  in  which  they 
have  been  presented. 

The  action  was  commenced  against  Samuel  De  Uprey  alone, 
who  demurred  to  the  complaint,  and  for  cause  of  demurrer 
alleged  that  the  same  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  which  ruling 
constitutes  the  first  error  assi^ed. 

The  only  ground  urged  in  support  of  the  demurrer  is  that 
the  complaint  contents  itself  with  the  general  allegation  that 
the  premises  cannot  be  divided  by  metes  and  bounds  without 
prejudice  and  does  not  state  the  facts  showing  why  such  a 
partition  could  not  be  made.  A  complete  answer  to  this  is 
found  in  the  fact  that  the  manner  in  which  the  partition  is  to 
be  made  constitutes  no  part  of  the  cause  of  action,  but  is 
merely  a  part  of  the  relief.  While  it  is  proper  and  perhaps 
advisable  to  ask  for  a  particular  mode  of  partition  —  there 
being  two  provided  by  the  statute — and  to  that  end  allege  the 
facts  upon  which  the  plaintiff  relies  for  the  particular  mode 
which  he  seeks;  yet  this  is  not  indispensable,  and  a  complaint 
which  is  silent  upon  the  subject  is  good.  "No  facts  need  be 
stated  in  the  complaint  except  such  as  are  found  enumerated 
in  the  two  hundred  and  sixty-fourth  section,  which  provides 
for  the  cause  of  action  in  question  and  defines  the  facts  upon 
which  it  rests ;  and  a  specification  of  the  interest  of  each  party 
interested  in  the  land,  so  far  as  known  to  the  plaintiff,  as  pro- 
vided in  section  two  hundred  and  sixty-five.  If  these  sections 
left  the  question  in  doubt,  such  doubt  is  entirely  removed  by 
the  two  hundred  and  seventy-fifth  section,  which  provides 
that:  "If  it  be  alleged  in  the  complaint,  and  be  established 
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by  evidence,  or  if  it  appear  by  the  evidence  without  ^vAh  alle- 
gaiion  in  the  complaint,  to  the  satisfaction  of  the  Court,  that 
the  property,  or  any  part  of  it,  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
Court  may  order  a  sale  thereof."  But  were  it  otherwise,  and 
were  the  theory  of  the  appellant  the  correct  one,  we  should 
still  be  of  the  opinion  that  his  theory  is  fully  satisfied  by  the 
complaint  in  this  case.  Whether  a  partition  can  or  cannot  be 
made  by  metes  and  bounds  is  purely  a  question  of  fact,  and  is 
the  ultimate  fact  to  be  found,  and  therefore  the  only  fact 
necessary  to  be  averred  under  any  system  of  pleading  with 
which  we  are  acquainted.  The  constituent  facts,  or  those 
which  lie  behind,  are  merely  probative,  and  need  not  be 
averred.  But  independent  of  all  that  has  been  said,  it  may  be 
safely  affirmed  that  the  bare  description  of  the  premises  con- 
tained in  the  complaint  sufficiently  shows  that  a  partition  by 
metes  and  bounds  could  not  be  made  without  prejudice .  It 
is  a  city  lot  fronting  on  an  alley,  measuring  only  twenty-three 
feet  front  and  extending  back  sixty.  We  think  it  would  be 
difficult  to  divide  such  a  lot  by  metes  and  bounds  without 
great  prejudice  to  the  owners. 

After  the  demurrer  to  the  complaint  was  overruled  the 
plaintiff,  upon  affidavit  and  notice,  moved  the  Court  for  leave 
to  bring  in  the  wife  of  the  defendant  by  a  supplemental  com- 
plaint. The  motion  was  allowed  by  the  Court  against  the 
exception  of  the  defendant,  and  it  is  next  contended  that  this 
order  of  the  Court  was  erroneous. 

We  cannot  but  regard  this  point  as  frivolous.  Mary  Ann 
De  Uprey,  as  appears  by  her  own  answer,  not  only  claimed  a 
homestead  right  to  the  premises,  but  claimed  that  the  entire 
legal  estate  was  in  her,  and  the  Court  found  that  the  legal  title 
to  an  undivided  half  was  in  her.  She  was,  therefore,  not  only 
a  proper  party,  but  a  necessary  party  to  thd  complete  deter- 
mination of  the  case.  All  persons  having  or  claiming  any 
interest  in  the  land  are  not  only  proper  but  necessary  parties 
to  a  suit  for  partition;  and  it  was  not  only  proper  for  the 
Court  to  allow  the  motion  in  question,  but  it  would  have  been 
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orror  not  to  have  done  so.  (Practice  Act,  Sees.  17  and  68.) 
Admitting,  for  the  sake  of  the  argument,  that  the  showing 
in  support  of  the  motion  was  insiiflBcient,  subsequent  events 
clearly  demonstrated  the  fact  that  she  was  a  necessary  party, 
and  that  the  ends  of  justice  had  been  subserved  by  allowing 
the  amendment.  Such  being  the  case,  this  Court  will  not  dis- 
turb an  order  resting  very  much  in  the  discretion  of  the  Court 
below  and  exercised  imder  a  statute  containing  very  liberal 
provisions  upon  the  svil)iect  of  amendments. 

After  the  amended  and  supplemental  complaint  was  filed 
the  defendants  separately  demurred  upon  the  grounds  follow- 
ing: First  —  Misjoinder  of  parties  defendant,  because  Mary 
Ann  De  Uprey  was  improperly  joined.  Second  —  Bec^h^so 
several  causes  of  action  had  been  improperly  united.  Third  — 
Because  the  complaint  did  not  state  facts  sufficient. 

The  demurrers  were  overruled,  which  ruling  constitutes  the 
thiH  error  assigned. 

These  demurrers  were  not  only  frivolous  but,  under  the 
circumstances  of  the  case,  impertinent.  The  Court  had 
already  decided  that  Mary  Ann  was  a  proper  party  and  there- 
fore making  her  such  could  not  result  in  a  misjoinder.  The 
Court  had  also  decided  that  the  original  complaint  stated  a 
cause  of  action  and  it  is  clear  that  it,  together  with  the 
amended  and  supplemental,  does  not  state  less  facts  than  at 
first.  And  so  far  as  the  second  ground  alleged  is  concerned 
we^  cannot  perceive  that  the  demurrer  has  even  a  respectable 
pretext  to  stand  upon.  It  is  obvious  upon  inspection  that 
there  is  but  one  cause  of  action  stated  in  the  complaint,  and 
but  one  kind  of  relief  sought. 

This  case  was  certainly  contested  with  a  pertinacity  worthy 
of  a  better  cause.  After  all  the  demurrers,  five  in  number, 
had  been  overruled  and  the  defendants  had  both  answered 
separately,  denying  all  the  allegations  of  the  complaint,  their 
counsel  next  moved  to  dismiss  the  case  upon  the  pleadings 
without  any  trial  of  the  issues  of  fact  thus  joined  between  the 
parties.  In  view  of  the  fact  that  the  sufficiency  of  the  com- 
plaint made  by  the  plaintiff  had  undergone  the  test  of  five 
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demurrers,  and  the  further  fact  that  answers,  in  the  absence 
of  all  evidence  either  way,  are  entitled  to  no  more  faith  and 
credit  at  the  hands  of  the  Court  than  complaints,  this  motion 
has  at  least  the  merit  of  novelty. 

But  it  is  argued  in  support  of  the  motion  that  the  plead- 
ings show  no  cause  of  action  as  against  Samuel  De  Uprey, 
because  he  disclaimed  any  interest  in  tlie  land.  Such,  how- 
ever, does  not  appear  to  be  the  fact.  His  answer  does  not 
contain  an  absolute  and  unqualified  disclaimer.  Less  than 
that  the  plaintiff  was  not  bound  to  accept.  He  only  dis- 
claims all  interest  except  such  as  he  may  have  under  the 
Homestead  Law  by  virtue  of  the  dedication  of  the  land  to 
h^iestead  uses  by  himself  and  his  wife.  It  may  be  that  such 
interest  did  not  amount  to  anything  in  law,  but  that  was  one 
of  the  questions  which  he  had  hel])ed  to  make  and  whicli  the 
plaintiff  had  a  right  to  have  determined  and  put  to  rest  by 
the  judgment  of  the  Court.  But  be  that  as  it  may,  he  could 
not  claim  a  dismissal  of  the  action  upon  the  ground  of  a  dis- 
claimer unless  he  made  that  dis-claimer  in  absolute  and  uncon- 
ditional terms.  Instead  of  doing  that  he  denied  all  the  alle- 
gations of  the  complaint  as  to  the  plaintiff^s  title,  pleaded 
two  statutes  of  limitations  and  averred  title  in  his  wife  and 
claimed  for  himself  a  right  of  homestead  in  the  premises,  but 
disclaimed  any  further  interest.  It  is  a  misnomer  to  call  such 
an  answer  a  disclaimer. 

The  issues  made  by  the  answ^er  of  "Mslty  Ann  De  TJprey  are: 

First — Has  the  plaintiff  any  interest? 

Second  —  Has  Samuel  De  Uprey  any  interest? 

Third  —  Is  Mary  Ann  sole  owner  of  the  premises? 

Fourth  —  Has  the  plaintiff  possession? 

Fifth  —  Has  the  plainti  ff  been  in  possession  within  five  years  ? 

Sixth  —  Has  she  been  in  possession  Avithin  four  years? 

We  are  asked  if  the  foregoing  questions  are  such  as  are  cog- 
nizable in  an  action  for  partition  and  it  is  argued  that  they  are 
not,  but  are  such  questions  as  must  be  tried  in  an  action  of 
ejectment  or  to  quiet  title,  if  at  all,  and  therefore  this  case 
ought  to  be  dismissed  on  the  pleadings  without  first  ascertain- 
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ing  by  a  trial  whether  there  is  a  word  of  truth  in  the  answer 
which  raises  those  questions  —  a  conclusion  both  lame  and  im- 
potent. The  action  being  confessedly  for  a  partition,  so  far 
as  the  complaint  is  concerned,  we  are  certainly  unable  to  per- 
oeive  how  the  defendants  can  defeat  the  action  by  the  mere 
force  and  effect  of  their  answers,  no  matter  what  they  contain. 
Nor,  admitting  such  to  be  the  fact,  are  we  able  to  perceive  by 
what  rule  of  law  or  logic  the  plaintiff  is  to  be  held  responsible 
for  what  appears  in  the  answer  and  sent  out  of  Court  because 
the  defendants  have  seen  proper  to  raise  questions  not  cogniza- 
ble, as  they  alleged,  in  an  action  for  partition.  On  the  con- 
trary, if  the  questions  made  by  the  answer  are  not  cognizable 
in  this  action  it  is  not  the  fault  of  the  plaintiff,  but  of  the  de- 
fendants, and  they  ought  not  to  have  been  allowed  to  make 
them.  But  there  is  nothing  in  the  idea  that  these  questions  are 
of  "strange  countenance"  in  an  action  for  partition.  Any 
question  affecting  the  right  of  the  plaintiff  to  a  partition,  or  the 
rights  of  each  and  all  of  the  parties  in  the  land  may  be  put  in 
issue,  tried  and  determined  in  such  action.  (Prac.  Act,  Sec. 
271.)  Such  is  one  of  the  fruits  of  the  new  system  of  prac- 
tice which  we  have  adopted,  and  when  contrasted  with  the 
practice  in  such  cases  at  common  law,  serves  to  illustrate  its 
superiority. 

It  is  next  insisted  that  the  findings  negative  the  averments 
of  the  complaint,  and  the  doctrine  that  the  allegata  and  the 
probata  must  correspond  is  invoked  for  the  purpose  of  estab- 
lishing an  error  in  that  respect  The  complaint  averred  that 
Samuel  De  Uprey  was  the  co-tenant  of  the  plaintiff,  and  owned 
an  undivided  half  of  the  premises,  but  upon  the  trial  the 
Court  found  that  this  "undivided  half  did  not  belong  to  Samuel 
but  to  Mary  Ann,  and  for  that  reason  we  are  asked  to  reverse 
the  judgment.  This  is  substantially  the  same  question  which 
we  have  already  twice  considered  in  a  different  form,  and  which 
seems  to  play  the  part  of  Banquo's  ghost  in  this  judicial  drama. 
We  know  of  no  rule  of  law  which  requires  the  Court,  in  an 
action  of  this  kind,  to  find  the  facts  as  alleged  or  the  contrary 
and  not  otherwise,  nor  any  rule  which  cuts  off  the  plaintiff's 
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right  to  a  partition  because  it  turns  out  on  the  trial  that  he 
was  mistaken  as  to  the  condition  of  the  title  of  his  co-tenants. 
The  plaintiff  is  required  to  set  forth  the  interests  of  all  par- 
ties known  or  unknown  as  far  as  they  are  known  to  him  (Sec 
265),  and  each  defendant  is  required  to  set  forth  in  his  answer, 
fully  and  particulariy,  the  nature  and  extent  of  his  interest. 
Bu4  suppose  that  either,  or  both,  through  mistake  or  other- 
wise, set  forth  their  interests  incorrectly,  it  does  not  follow 
that  no  partition  can  be  had.  The  partition  follows  all  the 
same,  and  is  to  be  made  according  to  the  finding  regardless  of 
the  fact  whether  such  finding  corresponds  with  the  allegations 
of  the  complaint  in  that  respect  The  doctrine  invoked  is 
applicable  to  this  kind  of  an  action  only  so  far  as  the  facts 
upon  which  tlie  right  to  a  partition  is  founded  are  concerned, 
and  which  are  set  forth  in  the  two  hundred  and  sixty-fourth 
section  of  the  statute.  The  finding  must  correspond  with  the 
allegations  of  the  complaint  so  far  as  to  show  that  the  parties 
• — plaintiff  and  defendant — hold  and  are  in  possession  of  the 
land  in  question  as  joint  tenants  or  as  tenants  in  common,  and 
that  one  or  more  of  them  has  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years.  Such  are,  so  to  speak,  all  the  issues 
which  are  directly  and  in  chief  involved  in  this  action,  and 
upon  them,  if  found  in  favor  of  the  plaintiff,  the  judgment  of 
the  Court  is  that  partition  be  made.  But  in  order  that  this 
judgment  may  be  executed,  it  is  necessary  to  ascertain  what 
the  interests  of  the  respective  parties  are,  if  there  is  any  con- 
troversy touching  them.  These  latter  issues  are  collateral  to 
the  former  merely,  and  do  not  enter  into  and  become  a  part 
of  the  action  within  the  scope  of  the  rule  which  counsel  have 
invoked.  Whether  the  finding  upon  them  corresponds  with 
the  issues  made  by  the  parties  or  not,  is  void  of  legal  con- 
sequence. The  object  is  not  to  ascertain  whether  the  allega- 
tions of  either  party  in  respect  to  their  interests  are  true  or 
false,  but  to  ascertain  what  their  interests  are  according  to  the 
evidence,  in  order  that  the  decree  of  the  Cioiirt  directing  a  par- 
tition may  be  carried  into  effect 
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The  reoord  oontiuBB  no  exxori  and  tbt^  judgmmt  must  be 
affirmed. 

Ordered  aooordingly. 


EVAN  JENKINS  v.  DANIEL  FBINK,  G.  W.  MOODY, 
JAMES  C,  BRALEY,  JACOB  SHUMWAY,  WESLEY 
GALLIMORE,  anp  DANIEL  L.  MOODY. 

OsDEB  oiviNG  Tiifv  TO  FiLi  Statbmbnt. —  An  Order  of  Gonrt  allowing  « 
party  twenty  days  within  which  to  file  a  statement  on  motion  for  a  new 
trial  mutt  be  construed  as  glTing  twenty  days  from  the  date  of  the  order, 
and  not  twenty  days  beyond  the  time  of  giving  notice,  or  twenty  days  be- 
yond the  time  allowed  by  statute. 

VxuNo  STATaMVifT  FOs  NEW  Tbial. —  If  a  statement  on  application  for  a 
new  trial  la  not  filed  within  the  time  required  by  law,  the  right  to  move  for 
a  new  trial  la  waiyed.  and  if  a  motion  to  that  effect  is  made,  the  statement 
should  bo  stricken  out. 

Pbociedings  to  obtain  a  New  Tbial. —  There  are  three  distinct  steps  recog- 
nised by  the  Praotice  Act,  in  a  proceeding  to  obtain  a  new  trial,  (or  the 
taking  of  each  of  which,  except  the  last,  a  particular  period  of  time  Is 
allowed:  Firstly^— a  notice  of  Intention  to  move  for  a  new  trial;  Secondly 
—  Filing  and  serving  statement  or  affidavits;  Thirdly  —  The  motion  for  a 
new  trial.  An  order  extending  the  time  for  taking  either  of  these  steps 
should  ezpreta  with  precision  the  object  to  be  attained. 

Query  f — Should  an  order  allowing  time  within  which  to  file  a  motion  for  a 
new  trial  be  construed  as  allowing  time  to  file  a  statement? 

App3Eal  from  the  District  Gourt,  Third  Judicial  District, 
Santa  Clara  Oounty. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Hoge  &  Wilson,  for  Appellants. 

Patterson,  Wallace  &  Stow,  for  Kespondent 

By  the  Court,  Sawtke,  J. 

This  oaee  was  tried  by  the  Court  without  a  jury,  and  the 
findings  were  filed  on  the  12th  of  May,  1864.  On  the  same 
day  notice  of  the  filing  of  the  findings  was  served  on  defend- 
ants' attorney.  On  the  13th  of  May,  on  motion  of  defendants' 
counsel,  it  was  "ordered  by  the  Court  that  said  defendants 
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have  twenty  days  within  which  to  file  a  motion  for  a  new  trial 
herein/'  On  the  16th  of  the  same  month  the  defendants 
Braley  and  Gallimore  filed  a  notice  of  motion  for  a  new  trial, 
and  served  the  same  on  plaintiff's  counsel  On  the  3d  of  June 
following^  the  same  defendants  filed  and  served  their  statement 
on  motion  for  new  trial.  On  motion  of  plaintiff's  counsel  this 
statement  on  motion  for  new  trial  was  struck  out,  upon  the 
ground  that  it  was  filed  too  late,  and  for  that  reason  the 
motion  for  new  trial  was  waived  under  section  one  hundred 
and  ninety-five  of  the  Practice  Act.  The  appeal  is  from  the 
order  striking  out  the  statement,  and  the  only  question  is. 
Was  the  statement  filed  in  time  ?  We  think  it  was  not  Oon- 
ceding  that  the  order  gave  the  defendants  twenty  days  within 
which  to  file  a  statement,  there  can  be  no  doubt  that  the  time 
commenced  to  run  from  the  date  of  the  order.  It  does  not 
say  twenty  days  from  the  date  of  giving  notice  of  intention  to 
move,  or  twenty  days  beyond  the  time  allowed  by  statute, 
but  simply  that  ''said  defendants  have  twenty  days  within 
which  to  file  a  motion  for  a  new  trial  herein."  The  obvious 
construction  is,  that  defendants  were  to  have  twenty  days  in 
all  from  that  time,  and  so  the  Judge  below  construed  his  own 
order.  This  construction  was  given  to  a  similar  order  in 
Esterby  v.  Larco,  24  Cal.  179.  The  twenty  days  expired 
June  2d,  and  the  statement  was,  therefore,  not  filed  in  time. 
But  the  order  does  not  in  terms  extend  the  time  to  file  a 
statement,  and  it  is  at  least  doubtful  whether  it  can  be  so 
construed.  The  statute  recognizes  three  distinct  steps  in  a 
proceeding  to  obtain  a  now  trial.  Firstly  —  A  notice  of  inten- 
tion to  move  for  a  new  trial,  which  must  be  given  within  five 
days  after  the  rendition  of  the  verdict,  when  the  case  is  tried 
by  a  jury,  and  within  ten  days  after  receiving  written  notice 
of  the  rendering  of  the  decision  of  the  Judge,  or  of  the  filing 
of  the  report  of  the  Commissioner  or  referee,  when  tried  by 
such  officers,  unless  the  time  for  giving  notice  is  extended  by 
the  Court  for  a  period  not  exceeding  thirty  days,  when  the 
parties  do  not  consent  to  a  longer  period,  as  provided  in  sec- 
tion five  hundred  and  thirty.     Secondly  —  Filing  and  serving 
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statement  or  affidavit;  which  must  be  done  within  five  days 
after  giving  notice  of  intention  to  move^  unless  the  time  is 
extended  by  the  Court  for  a  period  not  exceeding  twenty  days, 
or  by  consent  of  parties  (Practice  Act,  Section  195) ;  and 
Thirdly  —  The  motion,  or  in  the  language  of  the  statute,  "  the 
application  for  new  trial ;"  which  "  shall  be  made  at  the 
earliest  period  practicable  after  filing  the  affidavits  or  state- 
ment" (Section  196.)  "An  application  for  an  order  is  a 
motion."  (Section  515.)  The  motion,  then,  is  a  distinct  and 
separate  step  in  the  proceedings,  and  subsequent  to  the  notice 
of  intention  to  move,  and  to  the  filing  of  the  statement.  The 
order  does  not  in  terms  purport  to  give  time  to  serve  a  notice 
of  intention  to  move  for  a  new  trial,  or  to  file  and  serve  a 
statement,  but  only  time  "  within  which  to  file  a  motion  for  a 
new  trial."  This  language  is  strictly  applicable  to  the  last 
step  in  the  proceeding  only.  Doubtless  the  defendants  in- 
tended to  procure  time  to  file  statement.  But  as  the  state- 
ment was  not  filed  within  the  twenty  days  given,  it  is  unneces- 
sary to  decide  this  question.  We  refer  to  the  form  of  the 
order  for  the  purpose,  only,  of  again  calling  attention  to  the 
necessity  of  seeing  that  orders  procured  are  entered  in  such 
terms  as  to  express  with  precision  the  object  to  be  attained. 
(See  Bear  River  and  Aubvm  Water  and  Mining  Company  v. 
Boles,  24  Cal.  355,  on  this  point.) 

The  order  appealed  from  must  be  affirmed.  The  first  fifty 
printed  pages  in  the  transcript  might  have  been  omitted.  All 
that  was  necessary  to  constitute  the  transcript  on  appeal 
was  the  order  appealed  from,  affidavit  of  Wallace,  the  notice 
of  motion  to  strike  out,  statement  on  appeal  and  notice  of 
appeal,  which  are  all  comprised  in  about  eleven  pages  of  the 
transcript. 

Order  striking  out  statement  on  motion  for  new  trial  affirmed 
with  costs. 

Mr.  Justice  Bhodss  expressed  no  opinion. 
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THE  PEOPLE  V.  PRESTON  HODGES. 

Placi  or  TsiAL  ov  ACCES80BT. —  Axi  acceflsopj  before  or  after  the  fact  In  the 
commission  of  a  public  offense  must  be  Inflicted  and  tried  In  that  coant7 
where  the  offeoBe  of  the  accessory  was  committed,  notwlthstasidlns  tke 
principal  offenae  waa  committed  In  another  county. 

Wavt  of  JuBiSDicnoN  AFPBABiNO  OK  Tbial. —  When  it  becomes  manifest  in 
the  course  of  the  trial  of  a  person  indicted  as  an  accessory,  that  the  offense 
of  the  accessory  was  committed  in  another  county  than  that  where  the  In- 
dictment was  found,  the  Court  should,  on  its  own  motleD,  discbarge  the 
Jury  and  commit  the  accused  to  await  a  warrant  from  the  proper  county. 

Abbbst  of  Judombnt  in  casb  of  Accbssobt. —  If  the  eyidence  shows  that 
the  offense  of  the  accessory  was  not  committed  In  the  connty  where  the  In- 
dictment was  found,  the  Court  should  arrest  the  judgment  without  a  motion 
to  that  effect  being  made. 

DiBTiNCTioN  BBTWBBN  AccBBsoBT  AND  Pbincipal. —  A  persoB  who  Incites, 
counsels,  hires,  or  commands  another  to  commit  a  crime,  but  Is  not  within 
•ueh  conyenlent  distance  as  to  be  able  to  come  to  the  Immediate  assistance 
of  his  associates.  If  required,  or  to  watch  to  prevent  surprise,  la  an  acees- 
sory,  and  not  a  principal  in  the  second  degree. 

Appeai-  from  the  District  Court,  Eleventh  Judicial  District, 
El  Dorado  County. 

J.  O.  McCaUum,  J,  M.  WilliumSj  and  Coffroth  &  Spaulding, 
for  Appellant 

/.  Q.  McGvMough,  Attorney-Qenemlj  and  /•  0.  Qoods^  for 
Bespondent. 

By  the  Court,  Shaftib,  J. 

Thomas  B.  Pool  was  indicted,  jointly  with  three  others,  by 
the  Grand  Jury  of  the  County  of  El  Dorado,  for  the  murder 
of  Joseph  M.  Staples,  whicji  murder  was  alleged  to  have  been 
committed  in  said  county,  July  1,  1864;  and  it  was  further 
eharged  in  the  indictment  that  Hodges,  the  appellant,  within 
said  county,  "incited,  counselled,  hired  and  commanded '^  the 
said  Pool  and  others  to  commit  the  said  murder. 

The  appellant,  on  a  separate  trials  was  found  guilty  by  the 
jury  of  murder  in  the  second  degree,  and  he  was  thereupon 
sentenced  by  the  Court  to  confinement  in  the  State  Prison  for 
the  period  of  twenty  years. 
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There  is  only  one  question  in  the  case  ftecesearj  to  be  con- 
sidered. 

It  appeared  from  all  the  testimony  introduced  at  the  trial, 
that  the  acts  wherewith  Hodges  stood  charged,  were  performed 
by  him  in  the  Coonty  of  Santa  Clara,  over  two  hnndrt^d  miles 
distant  froom  ^e  scene  of  the  murder ;  and  on  that  groimd,  it 
is  now  insisted  for  the  appellant  that  the  District  Court  for 
the  Eleventh  Judicial  District,  in  which  the  trial  and  convie- 
tion  were  had,  had  no  jurisdiction  of  the  offense  charged  against 
hinL 

We  consider  the  objection  to  be  well  taken.  Section  ninety- 
three  of  the  Criminal  Practice  Act  is  as  fbllowB :  "  In  the  case 
of  an  aooessoiry  before  or  after  the  fact  in  the  c^Hnmission  of  a 
public  offense,  the  jurisdiction  shall  be  in  that  county  where 
the  offense  of  the  accessory  was  committed,  notwithstanding 
the  principal  offense  was  committed  in  another  county."  By 
section  two  hundred  and  fifty-five,  all  persons  connected  in  the 
commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  assist  in  its  commission, 
though  not  present,  are  to  be  indicted,  tried,  and  punished,  as 
principals.  To  that  extent  '^  all  distinction  between  an  acces- 
sory befixre  the  fact  and  a  principal,  and  between  principals 
in  the  first  and  second  degree,"  is  expressly  abolished  by  the 
section. 

There  is  no  conflict  between  these  sections.  The  latter 
(Section  255)  requires  that  an  accessory  should  be  indicted, 
tried  and  punished  in  the  same  manner  as  principals ;  and  sec- 
tion ninety-three  fixes  the  place  at  or  in  which  those  events 
are  to  transpire. 

Though  the  common  law  distinction  between  principal  and 
aecessory  is  in  the  main  obliterated,  yet  it  is  retained  for  tlie 
purposes  of  venue.  ^^  Sections  eleven  and  twelve  of  the  Act 
entitled  "Crimes  and  punishments,"  define  the  term  "acces- 
sory." Section  two  hundred  and  fifty-five  of  the  Criminal 
Practice  Act  relates  to  the  frame  of  the  indictment  against  an 
accessory,  the  method  of  trial,  and  the  measure  of  punishment; 
and  section  ninety-three  determines  the  forum  having  juris- 
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diction  of  the  offensa  It  is  suggested^  however^  on  behalf  of 
the  People,  that  the  evidence  establishes  that  Hodges  was  a 
principal  in  the  second  degree  and  not  an  accessory.  This 
position  is  not  tenable,  for  there  was  no  evidence  tending  to 
prove  that  Hodges,  at  the  time  when  the  murder  was  com- 
mitted, was  "  at  such  convenient  distance  as  to  be  able  to  come 
to  the  immediate  assistance  of  his  associates  if  required,  or  to 
watch  to  prevent  surprise,  or  the  like.''  (Arch.  Grim.  Prac.  11.) 
It  is  further  insisted  that  the  objection  to  the  jurisdiction  on 
the  part  of  the  appellant  comes  too  late,  no  motion  in  arrest 
on  that  ground  having  been  made  in  the  Court  below.  When 
it  became  manifest,  in  the  progress  of  the  trial,  that  the  Court 
had  no  jurisdiction  of  the  offense,  the  jury  should  have  been 
discharged,  (Crim.  Prac.  Act,  Sec.  382,)  and  the  Court,  on  its 
own  motion,  should  have  committed  the  accused  to  await  a 
warrant  from  the  proper  county  for  his  arrest  (lb.  Sec.  383.) 
Again,  by  section  four  hundred  and  forty-three  the  Court  was 
authorized,  "on  its  own  view  of  the  jurisdictional  defect,  to 
arrest  the  judgment  without  motion."  As  it  is  apparent  on 
the  face  of  the  record  that  the  whole  of  the  proceedings  were 
coram  non  judice,  the  judgment  cannot  be  permitted  to  stand, 
even  though  the  motion  in  arrest  was  not,  in  terms,  based  upon 
that  objection. 

Judgment  reversed  and  cause  remanded. 


DAVID  MAHONEY  v.  JAMES  E.  NUTTMAIT,  MARCUS 
HARLOW,  JOS.  P.  AMES,  and  JAMES  BYRNES. 

Toll  Road  in  Sak  Matbo  Coi7ifTT. —  The  Act  of  ICareh  24,  18S3»  entitled 
"An  Act  to  allow  James  E.  Nnttman,  Marcnt  Harlow,  and  their  associates 
or  assiiarnB  to  constrnct  a  toll  road  in  the  Qonntf^t  San  Mateo/'  does  not 
confer  upon  said  Nnttman  and  Harlow,  and  their  associates  or  assigns,  the 
right  to  appropriate  the  county  road  then  In  use  in  San  Mateo  County  to 
their  use  and  purposes  for  such  toll  road. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
San  Mateo  County. 
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The  facto  are  stated  in  the  opinion  of  the  Court. 

O.  F.  &  Yfm.  H.  Sharp,  and  Sharp  &  Lloyd,  for  Appellants. 

T.  /•  &  M.  Bergen,  for  Respondent 

By  the  Court,  Cuskbt,  J, 

This  action  was  brought  to  enjoin  proceedings  under  an  Act 
of  the  Legislature  entitled  "  An  Act  to  allow  James  E.  Nutt- 
man,  Marcus  Harlow  and  their  associates  or  assigns  to  con- 
struct a  toll  road  in  the  County  of  San  Mateo/'  passed  in 
March,  1863.  (Laws  1863,  p.  99.)  Upon  filing  the  complaint 
a  preliminary  injunction  was  granted,  and  by  final  decree  the 
same  was  made  perpetual. 

The  portion  of  the  Act  on  which  the  appellants  allege  the 
right  to  appropriate  the  county  road  for  their  use  as  a  toll 
road  reads  as  follows:  ''The  right  to  construct  and  maintain 
a  toll  road  in  San  Mateo  County  is  hereby  granted  to  James 
E.  Nuttman,  Marcus  Harlow  and  their  associates  or  assigns, 
for  the  period  of  twenty-five  years  from  the  passage  of  this 
Act;  said  road  to  b^n  at  the  point  of  -  intersection  where  the 
present  road  crosses  the  northern  boundary  line  between  San 
Mateo  and  San  Francisco  Counties,  and  thence  with  said 
county  road  to  the  point  where  the  same  intersects  with  the 
southern  boundary  line  of  San  Mateo  County.^'  The  parties 
were  required,  within  a  year  after  the  passage  of  the  Act,  to 
open,  grade  and  construct  the  road,  to  the  width  of  at  least 
thirty  feet,  and  at  all  times  to  keep  and  maintain  the  same  in 
thorough  repair,  taking  and  receiving  for  the  use  of  said  road 
from  the  public  the  tolls  therein  specified.  Further,  by  the 
third  section  of  the  Act  they  were  empowered  to  take,  con- 
demn and  appropriate  such  lands  as  might  be  necessary  for 
the  construction  of  the  road,  or  the  right  of  way  thereof,  upon 
payment  to  the  owners  or  claimante  of  such  lands  the  ascer- 
tained value  thereof,  according  to  the  provisions  of  the  Act  of 
May  20,  1861.  (Laws  1861,  p.  607.)  Subsequently,  in 
April,   1863,   at  the  same   session,   another  Act  was  passed. 
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entitled  "  An  Act  suj^lemental  to  and  ejcplanatory  of  an  Ac* 
entitled  '  An  Act  to  allow  James  E.  Nuttman,  Marcus  Harlow 
and  their  assigns,  to  construct  and  maintain  a  toll  road  in  the 
County  of  San  Mateo,  passed  March  twenty-fourth,  eighteen 
hundred  and  sixty-three^'  which  reads:  *That  portion  of  sec- 
tion one  of  the  above  entitled  Act,  which  reads  as  follows,  to 
wit:  Said  road  to  begin  at  the  point  of  intersection  where  the 
present  county  road  crosses  the  northern  boundary  line  be- 
t9f^n  San  Mateo  and  San  Francisco  Counties,  and  thence 
with  said  ootmty  road  to  the  point  where  the  same  intersects 
with  the  southern  boundary  line  of  San  Mateo  County,'  shall 
not  be  BO  construed  as  to  grant  or  confer  any  rights  or  privi- 
leges tx>  the  said  James  E.  Nuttman,  Marcus  Harlow  or  their 
assigns,  to  construct^  build  or  maintain  a  toll  road  over  or 
upon  the  whole  or  any  portion  of  the  county  road  running 
through  the  County  of  San  Mateo,  from  the  northern  to  the 
southern  line  of  said  county,  and  known  as  the  San  Jose  and 
San  Franmsco  County  Road;  nor  shall  any  part  or  parts  of 
said  Act  be  so  construed  as  to  authorize  or  empower  the  said 
James  E.  Nuttman,  Marcus  Harlow  or  their  assigns,  to  chai^ 
and  collect  any  toll  upon  the  whole  or  any  portion  of  said 
county  road;  nor  shall  the  said  James  E.  Nuttman,  Marcus 
Harlow  or  their  assigns,  acquire  any  rights  or  privileges  under 
and  by  virtue  of  the  above  entitled  Act  to  obstruct,  in  any 
manner  or  way  whatsoever,  the  full  enjoyment  and  free  use  of 
said  county  road,  or  any  portion  of  the  same,  to  the  public." 
(Laws  1863,  p.  861.) 

The  appellants  claim  that,  under  the  first  Act  referred  to  th^ 
have  the  right  to  appropriate  the  county  road  named  in  these 
Acts,  and  acting  upon  this  construction  of  their  rights  under 
the  grant  of  the  franchise,  were  appropriating  the  same  until 
enjoined  in  this  action;  and  further,  that  the  supplemental 
and  explanatory  Act  cannot  vary,  alter  or  impair  the  rights 
acquired,  aa  they  all^e,  under  the  first  Act 

What  was  granted  by  the  Act  of  March,  1868,  is  the  sub- 
ject first  to  be  considered,  and  the  determination  of  this  ques- 
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tion  against  the  appellants'  pretensions  will  make  an  end  of 
the  case. 

The  grantees  named  in  the  Act  were  authorized  to  construct 
a  road — not  to  appropriate  to  iheir  own  use  the  coimty  road 
which  was  already  constructed.  And  in  the  construction  of 
this  road  the  right  was  granted  to  Nuttman,  Harlow  and  their 
associates  or  assigns  to  take,  condemn  and  appropriate  such 
lands  as  might  be  necessary  for  its  construction,  or  the  right 
of  way  thereof,  upon  paying  to  the  owners  or  claimants  of 
said  lands  its  value  to  be  ascertained  as  provided  by  law.  The 
county  road  was  recognized  by  the  Legislature  as  existing 
when  the  Act  was  passed;  and  hence  it  cannot  be  fairly  pre- 
sumed that  it  was  intended  the  lands  over  which  it  passed  and 
which  were  already  condemned,  to  every  practical  intent,  and 
appropriated  by  the  public  as  a  highway,  were  the  lands  to  be 
condemned  and  appropriated  for  the  construction  of  the  new 
road.  The  subject  matter  granted  is  distinctly  expressed  by 
the  Act  of  the  Legislature,  and  is  set  forth  therein  as  the 
aggregate  thing  of  paramount  prominence  and  importance. 
The  effect  of  the  Act  cannot  be  controlled  by  the  fact  that  it 
is  therein  provided  that  the  road  to  be  constructed  was  to 
begin  at  the  point  of  intersection,  "where  the  present  county 
road  crosses  the  northern  boundary  line  between  San  Mateo 
and  San  Prancisco  Counties,'^  and  was  to  run  "thence  with 
said  county  road  to  the  point  where  the  same  intersects  with 
the  southern  boundary  line  of  San  Mateo  County."  Primarily, 
the  word  "at''  expresses  the  relations  of  presence,  nearness  in 
place  or  time,  or  direction  toward,  and  it  is  less  definite  than 
"in ''  or  "on."  (Webster's  Die)  The  precise  sense  in  which 
the  word  may  be  used,  must  be  ascertained  from  its  connec- 
tion with  the  other  and  more  substantive  words  of  the  sentence 
of  which  it  is  a  part  Here  the  w^ords  "  at  the  point  of  inter- 
section" should  be  read  in  connection  with  the  words  of  th« 
grant  in  the  statute,  to  wit:  the  grant  of  the  right  to  con- 
struct a  rood  which  was  to  run  with  the  county  road  and  not 
upon  it,  and  which  was  to  pass  over  lands  which  it  was  con- 
templated by  the  Act  should  be  condemned  and  appropriated 
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upon  paying  to  the  owners  or  claimants  thereof  the  just  value 
of  the  same. 

We  are  of  the  opinion  that  a  fair  construction  of  the  Act  of 
March,  1863,  gave  to  the  grantees  or  donees  named  therein, 
no  right  to  appropriate  the  county  road  to  their  use  and  pur- 
poses, and  that  the  Act  of  April,  1863,  was  not  necessary  to 
explain  its  object  and  meaning,  and  therefore  we  deem  it 
unnecessary  to  pass  upon  the  effect  of  the  last  Act. 

Decree  affirmed. 

Mr.  Justice  Bjeiodes  expressed  no  opinion. 


EDWAKD  P.  REED  v.  JAMES  ELDREDGE. 

Specific  Contract  Act. —  The  Act  of  April  27th,  1863,  commonly  called  the 
"  Specific  Contract  Act,'*  does  not  authorise  the  rendition  of  a  Judgment  to 
be  paid  and  collected  In  a  specific  kind  of  money,  except  in  an  action  on  a 
contract  or  obligation  In  writing  made  payable  In  a  "  specific  kind  of  money 
or  currency,"  or  In  an  action  for  the  recovery  of  money  received  in  a 
fiduciary  capacity  or  to  the  uae  of  another. 

Action  on  Judgment  rendered  Prior  to  April  27th,  1863. —  In  an  action 
npon  a  Judgment  rendered  prior  to  the  passage  of  the  Act  of  April  27th, 
1863,  commonly  called  the  "  Specific  Contract  Act,'*  the  Court  has  no  power 
to  annex  to  the  Judgment  rendered  an  order  or  direction  specifying  the  kind 
of  money  in  which  payment  must  be  made  in  satisfaction  of  the  Judgment 

lUDOMBMT  AT  CoMMOK  LAW. —  At  commou  law,  the  Judgment  of  the  Court 
was,  that  the  plaintiff  recover  his  debt  or  damages,  or  debt  and  damages,  as 
the  case  might  be,  without  any  order  or  direction  specifying  how  the  money 
should  be  paid  by  the  debtor  or  made  by  the  ofllcer.  After  Judgment,  the 
law,  and  not  the  Court,  directed  what  proceedings  should  b«  kad  tot  the 
purpose  of  satisfying  the  amount  adjudged  to  be  due. 

Common  Law. —  Upon  the  adoption  of  the  common  law  In  thii  State,  the 
Courts  became  subject  to  all  its  provisions,  except  in  so  fto  m  tkm  statutea 
worked  a  change  in  the  eommon  law  rules. 

Appeal  from  the  District  Court,  Third  Judicial  DiBtrict, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Shafier,  Ooold  &  Dtvinelle,  for  Appellant 

Patterson,  Wallace  i&  Stow,  for  Respondent 
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By  the  Court,  Bhodes^  J. 

The  plaintiff  alleges  in  his  complaint  that  in  1861  he  reoov- 
ered  a  judgment  in  the  District  Court  against  the  defendant 
for  the  sum  of  one  thousand  and  fiftj-nine  dollars  and  costs 
of  suit,  which  judgment  remains  in  full  force,  and  that  he  has 
not.  obtained  any  execution  or  satisfaction  of  the  judgment, 
whereby  an  action  accrued  to  him  to  demand  and  have  of  the 
defendant  the  several  sums  of  money  mentioned  in  the  judg- 
ment, wherefore  he  prays  for  judgment  for  the  amount  of  prin- 
cipal, interest,  and  costs  of  the  judgment  of  1861,  ^^  to  be  paid 
in  the  current  United  States  gold  and  silver  coin  only,"  and 
for  costs  of  suit,  payable  in  the  like  current  gold  and  silver 
coin  only.  The  action  was  commenced  December  5,  1863, 
and,  the  defendant  having  made  default,  judgment  was  ren- 
dered by  the  Court  at  the  January  term,  1864,  for  the  amount 
of  the  former  judgment  and  interest,  together  with  costs  of 
suit,  the  whole  amount  '^  to  be  paid  by  said  defendant  in  cur- 
rent  gold  and  silver  coin  only,'^  and  the  Sheriff  was  directed  to 
receive  in  satisfaction  of  the  execution  to  be  issued,  nothing 
but  current  gold  and  silver  coin. 

The  defendant  appeals  from  the  judgment  alone,  and  the 
question  is,  do  the  facts  stated  in  the  complaint  authorize  the 
Court  to  annex  to  the  judgment  for  the  recovery  of  the  amount 
due,  the  direction  that  it  be  paid  in  a  particular  kind  of 
money  t 

The  counsel  for  the  plaintiff  have  directed  their  efforts 
mainly  to  prove  that  the  judgment  of  1861  was  payable  in 
the  gold  and  silver  coin  of  the  TTnited  States  only,  because  it 
was  contracted  before  the  passage  of  the  Legal  Tender  Act  of 
Congress  of  July  11,  1862,  and  because,  as  they  hold,  a  debt 
existing  at  the  passage  of  the  Act  is  not  included  within  the 
words  of  the  Act,  "  all  debts,"  according  to  their  true  mean- 
ing, when  interpreted  by  the  recognized  rules  of  legal  con- 
struction.    But  that  question  is  not  necessarily  involved  in  the 

The  first  point  to  be  determined  is :  had  the  Court  the  power 
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to  annex  to  the  judgment  rendered  upon  the  facts  stated  in  the 
complaint,  an  order  or  direction  specifying  the  kind  of  money 
in  which  payment  must  be  made  in  satisfaction  of  the  judg- 
ment? If  the  Court  did  not  possess  the  power  the  judgment 
is  erroneous. 

The  judgment  upon  which  the  action  was  brought,  was  a 
contract  for  the  payment  of  a  sum  of  money  evidenced  by  the 
record  of  a  Court.  The  debt  secured  by  it  differs  in  no  man- 
ner from  a  simple  contract  debt,  though  the  evidence  of  the 
existence  of  the  debt  is  of  a  higher  and  more  solemn  char- 
acter than  that  by  which  a  simple  contract  debt  is  proven. 
Upon  proof  being  made  in  either  case  of  the  existence  of  the 
debt  it  becomes  the  duty  of  the  Court  to  render  judgment 
for  the  amount  found  due.  In  either  case  an  action  at  law  is 
brought  to  recover  a  sum  of  money  alleged  to  be  due  the 
plaintiff  in  the  action.  The  cause  of  action  is  simply  a  demand 
for  the  payment  of  a  sum  of  money.  At  common  law,  when 
an  action  was  brought  on  a  judgment  or  any  contract  for  the 
payment  of  money,  the  judgment  of  the  Court  was  that  the 
plaintiff  recover  his  debt  or  damages  or  debt  and  damages,  as 
the  case  might  be,  without  any  order  or  direction  specifying 
how  the  money  should  be  paid  by  the  debtor  or  made  by  the 
officer.  The  Court  adjudged  that  the  plaintiff  do  have  and 
recover  of  the  defendant  the  specified  sum  of  money,  and  from 
that  point  the  law — not  the  Court — directed  what  proceed- 
ings should  be  had  for  the  purpose  of  satifying  the  amount 
adjudged  to  be  due.  Upon  the  adoption  of  the  common  law 
in  this  State  the  Courts  became  subject  to  all  its  provisions, 
both  as  to  their  powers  and  the  mode  of  procedure,  except  in 
BO  far  as  the  statutes  worked  a  change  in  the  common  law  rules. 
We  doubt  if.  an  instance  can  be  found  where  a  Court  posses- 
sing common  law  jurisdiction  has  assumed,  in  rendering  judg- 
ment in  an  action  for  the  recovery  of  a  debt,  to  add  to  the 
judgment  a  direction  similar  or  even  analogous  to  that  found 
in  this  case.  No  facts  are  stated  in  the  complaint  that  would 
require  a  different  judgment  to  be  entered  than  was  required 
at  common  law  in  any  case  on  a  contract  for  the  payiuoiit  of 
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money  only;  and  if  the  necessary  facts  had  been  stated  in  the 
complaint,  no  Ooart  but  oae  possessing  and  exercising  equity 
powers  could,  in  the  absence  of  authority  conferred  by  statute, 
grant  the  relief  prayed  for.  The  plaintiff  has  not  cited  nuy 
rule  of  the  common  law  or  provision  of  the  statute  conferring 
upon  the  Court  authority  to  make  the  order  in  this  case. 
The  statute  did  not  confer  the  power  to  make  an  order  in  an 
action  at  law,  requiring  the  mioney  recovered  to  be  paid  or 
collected  in  a  specific  kind  of  money,  until  the  passage  of  the 
Act  of  April  27,  1863,  commonly  called  the  "Specific  Con- 
tract Act'*  The  statute  engrafted  upon  the  remedies  of  a  gen- 
eral nature,  that  Courts  of  common  law  jurisdiction  could 
afford,  in  an  action  at  law,  one  of  the  remedies  peculiar  to 
Courts  of  equity,  which  in  its  nature  is  analogous  to  a  decree 
for  a  specific  performance;  and  it  restricted  the  additional 
relief  to  a  specified  class  of  cases.  That  Act  is  not  applicable 
to  this  case,  for  it  provides,  that  a  judgment  of  the  character 
of  the  one  before  us  may  be  entered  in  an  action  on  a  contract 
or  obligation  in  writing  made  payable  in  a  "specific  kind  of 
money  or  currency,''  or  in  an  action  for  the  recovery  of  money 
received  in  a  fiduciary  capacity,  or  to  the  use  of  another,  and 
no  authority  is  given  to  the  Court,  in  any  other  case,  to  render 
a  judgment  in  an  action  at  law,  to  be  paid  in  a  specific  kind 
of  money. 

That  portion  of  the  judgment  that  requires  the  amount  of 
the  judgment  and  costs  to  be  paid  and  collected  in  current  gold 
and  silver,  is  erroneous. 

It  is  ordered  that  the  cause  be  remanded  to  the  Court  below 
with  directions  to  modify  the  judgment,  by  striking  out  those 
portions  of  it  requiring  the  defendant  to  pay  the  sums  therein 
specified  in  gold  and  silver  coin  only,  and  ordering  an  execu- 
tion to  be  issued,  and  requiring  the  Sheriff  to  receive  in  its 
satisfaction  nothing  but  current  gold  and  silver  coin. 
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MOSES  ELLIS  v.  CHAELES  B.  POLHEMUS,  Adminis- 

TBATOB  OF  THE  EsTATE  OF   H.   P.   JaNES,  DECEASED. 

Bati  or  iNTmunT  on  Claims  against  Inbolybnt  Estates. —  If  the  estate  ot 
the  deceased  is  Insolyent,  the  administrator  cannot  pay  more  than  ten  per 
cent  interest  per  annum,  from  and  after  the  time  of  issuing  letters,  on  any 
claim  against  the  estate  contracted  after  May  20th,  1861,  even  if  the  rate 
of  interest  specified  in  the  contract  Is  more  than  ten  per  cent  per  annum^ 
and  the  claim  is  secured  by  a  mortgage. 

Claim  against  an  Estate. —  Per  Sanderson,  O.  J. —  The  word  "claim"  as 
used  in  the  Act  concerning  the  estates  of  deceased  persons,  when  it  speaks 
of  claims  against  an  estate,  is  broad  enough  to  include  a  mortgage. 

Cases  Coumbntbd  on. —  The  cases  of  Fallon  ▼.  B»tler,  21  Cal.  24,  and  El- 
listen  T.  Halleck,  6  Cal.  386,  and  Faulkner  v.  Folsom*s  Ewecuiors,  6  Cal. 
412,  commented  on. 

Per  Rhodes,  J. —  A  note  secured  by  mortgage  is  a  claim  against  the  estate, 
but  the  mortgage  given  to  secure 'the  note  is  not  such  claim. 

Psr  Bhafier,  J.,  Batcper,  J.,  concurring. —  The  word  *'  claim,"  as  used  in  the 
one  hundred  and  thirty-first  section  of  the  Act  concerning  the  estates  of 
deceased  persons,  Includes  mortgages  as  well  as  claims  at  large  against  the 
estate. 

Appeal  from  the  Probate  Court,  City  and  County  of  San 
Prancisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Mastick  &  Gray,  and  John  T.  Doyle,  for  Appellant. 

The  question  presented  is  simply  whether  the  Act  of  May 
20,  1861,  section  forty,  (Laws,  p.  637,)  applies  to  such  a  case 
as  this  or  not  The  words  of  the  statute  are  broad  enough  to 
cover  it,  if  such  was  clearly  the  intent;  andj  on  the  other 
hand,  no  violence  will  be  done  to  the  words  of  the  Act  by 
excluding  it,  if  such  was  not  the  intent.  The  meaning  and 
intent,  then,  of  that  amendment  to  the  Probate  Act  are  what 
we  have  to  ascertain.  To  arrive  at  the  true  intent  of  the 
amendment  here  in  question,  we  must  read  it  in  connection 
with  the  rest  of  the  Act,  and  the  decisions  of  this  Court 
expounding  and  interpreting  its  other  parts.  The  question 
naturally  resolves  itself  into  a  consideration  of  the  import  of 
the  words  "  claim  against  the  estate,"  and  the  term  "  insolvent," 
as  used  in  this  Act.  Is  a  mortgage  or  lien  on  specific  prop- 
erty a  "  claim  against  the  estate  "  within  the  meaning  of  this 
Act?      Is  the  e^tate  of  the  deceased  "insolvent"  quoad  this 
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claim  within -the  meaning  of  the  Aott  These  are  the  ques- 
tions. 

A  mortgage  is  not  a  claim  against  the  estate,  because  it  may 
be  and  frequently  is  less  than  a  daim.  For  example:  A  mere 
dry  mortgage,  not  founded  on  or  collateral  to  a  debt  to  be 
paid,  but  simply  a  mortgage  of  the  land  conditioned  for  the 
payment  of  so  much  money,  for  which  there  is  no  personal 
promise.  Suppose  the  appellant's  mortgage  had  been  of  this 
character — ^he  would  not  have  had  a  claim  against  the  estate, 
for  he  would  not  have  had  a  right  to  receive  from  the  admin- 
istrator anything  save  out  of  the  proceeds  of  the  land  mort- 
gaged. Suppose  a  note  secured  by  mortgage,  and  the  mort- 
gagee afterwards  releases  the  personal  liability  of  the  mortga- 
gor, agreeing  to  look  to  the  land  alone  for  his  payment;  in 
such  case,  if  the  mortgagor  dies  insolvent,  the  mortgagee's 
right  to  his  interest  cannot  be  affected;  because,  by  express 
contract,  he  has  renounced  and  released  all  claims  against  the 
deceased,  his  heirs,  executors,  and  administrators.  If  the 
learned  Judge  below  was  right  in  his  decision,  it  would 
appear  to  follow  as  a  corollary  from  it,  that  an  administrator 
would  have  no  right  to  accept  a  release  of  the  personal  liability 
of  the  deceased  on  a  debt  secured  by  a  mortgage,  or  that  in 
doing  so  he  took  the  risk  of  the  solvency  of  the  estate.  If 
this  be  so,  it  is  about  the  only  imaginable  case  wherein  a 
release  would,  in  effect,  become  a  cause  of  action  in  favor  of 
the  releasor  against  the  releasee. 

The  decision  of  the  Supreme  Court  in  Fallon  v.  Butler,  21 
Cal.  24,  is,  in  oup  judgment,  conclusive  of  the  question  here 
involved.  The  meaning  of  the  words,  "  claim  against  the 
estate,"  as  used  in  the  Probate  Act,  are  there  examined,  and 
it  is  held  that  they  are  to  be  deemed  synonymous  with  "  debts 
and  demands  against  the  decedent,  which  might  have  been 
enforced  against  him  in  his  lifetime  by  personal  action  for  the 
recovery  of  money,  and  upon  which  only  a  money  judgment 
could  have  been  rendered,^' 

W.  H,  L.  Barnes,  for  Respondent. 
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It  Is  urged  that  this  claim  is  uot  subject  to  the  pTOviaions 
of  section  one  hundred  and  thirty-one  of  the  Probate  Act, 
because  it  is  a  claim  which  was  secured  by  mortgage,  and  did 
not  run  against  the  body  of  the  estate  in  the  first  instance; 
that,  therefore,  it  is  not  a  claim  against  the  estate  within  the 
meaning  of  the  Probate  Act. 

Jfothing  can  be  found  in  the  Probate  Act  itself  to  justify 
this  view.  In  providing  the  mode  in  which  claims  against 
estates  shall  be  presented  and  allowed,  it  makes  no  distinction 
between  secured  and  unsecured  claims,  except  that  it  reqniros^ 
in  the  case  of  a  claim  secured  by  mortgage  of  real  estate,  a 
description  of  the  security^  and  a  reference  to  the  date,  vol-* 
ume,  and  page  of  its  record  in  the  office  of  the  County  Recorder 
of  tlie  county  where  the  land  mortgaged  lies.  (Probate  Act, 
§  133.)  This  being  done,  and  the  claim  having  been  allowed, 
approved,  and  filed,  it  is  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  the  due  course  of  adbninis- 
tration.  (lb.)  The  claim,  thus  filed,  may  be  paid  as  a  daim 
against  the  body  of  the  estate  in  the  due  course  of  administra* 
tion,  and  the  lien  discharged  or  released,  as  would  of  course 
be  the  proceeding  in  a  solvent  estate;  or,  if  a  sale  is  made  of 
land  subject  to  mortgage,  or  other  lien,  which  is  a  valid  claim 
against  the  estate  of  the  deceased,  the  purchase  money  shall 
be  applied,  after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or  lien, 
and  the  residue  in  the  course  of  administration.  (lb.  §  186.) 
So  that,  so  far  as  the  Probate  Act  is  concerned,  there  is  no 
discrimination  between  unsecured  and  secured  debts;  both  are 
claims  against  the  estate  and  the  whole  of  it,  save  that  the 
secured  debt  shall  have  the  proceeds  of  the  security  applied 
to  its  payment,  if  the  security  is  sold.  The  secured  debt  is 
still  a  claim  against  the  estate,  having  rights  as  to  a  specific 
portion  of  it  in  certain  contingencies,  but  whidi,  it  is  presumed, 
will  be  paid  in  the  due  course  of  administration.  The  pre* 
sentation,  allowance,  and  filing  of  such  a  claim  are  not  steps 
to  foreclose  a  specific  lien  on  a  part  of  an  estate  in  the  control 
of  the  Probate  Court,  with  no  reference  to  anything  but  the 
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lien  and  its  forecloeure.  These  acts  simply  place  such  claim 
before  the  Court,  precisely  as  any  other.  The  language  of 
the  section  in  question  (§  131)  is  very  broad,  "broad  enough 
to  cover  the  present  case,  if  such  was  clearly  the  intent,"  say 
the  learned  counsel  on  the  other  side.  We  may  add  to  this 
that  while  the  statute  is  broad  enough  to  cover  this  case,  there 
is  no  provision  to  be  found  which  takes  the  case  out  of  the 
operation  of  the  rule  so  broadly  laid  down. 

By  the  Court,  Sandbeson,  C.  J. 

On  the  first  day  of  April,  1862,  Horace  P.  Janes  gave  to 
Hoses  Ellis  his  promissory  note  for  twenty-five  thousand  dol- 
lars, payable  one  year  from  date,  with  interest  at  the  rate  of 
one  and  one  quarter  per  cent  per  month,  payable  monthly; 
and  to  secure  its  payment  gave  a  mortgage  on  certain  real 
estate  in  the  City  of  San  Francisco.  Janes  died  before  the 
note  matured.  It  was  duly  presented  to  the  administrator  of 
the  estate  of  Janes,  was  allowed  by  him,  and  approved  by  the 
Probate  Judge,  and  thereupon  filed  in  the  Probate  Court,  on 
the  12th  of  August,  1863,  as  a  valid  claim  against  the  estateu 

The  administrator  paid  the  interest  on  the  claim,  at  the  rate 
of  one  and  one  quarter  per  cent  per  month,  to  December  28, 

1863.  Subsequent  to  the  last  payment  of  interest,  the  admin- 
istrator sold  the  mortgaged  premises,  and  the  proceeds  of  the 
sale  were  more  than  sufficient  to  pay  the  debt  and  interest  at 
the  rate  specified  in  the  note.  Whereupon  Moses  Ellis  filed 
his  petition  in  the  Probate  Court,  and  sought  to  compel  the 
administrator  to  account  for  his  proceedings  in  the  matter  of 
the  sale,  and  to  pay  to  the  petitioner  twenty-five  thousand 
dollars,  with  interest  at  the  rate  of  one  and  one  quarter  per 
<;ent  per  month  from  the  28th  day  of  December,  1863. 

The  foregoing  facts  were  admitted  by  the  administrator; 
lut  it  further  appeared  that  the  estate  of  the  deceased  was 
insolvent;  and  that  the  fact  of  such  insolvency  was  not  dis- 
covered by  the  administrator  until  the  6th  day  of  January, 

1864.  The  Court  ordered  the  administrator  to  pay  the  peti- 
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tioner  twenty-five  thousand  dollars,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  only>  from  the  date  of  the  letters 
of  administration,  to  wit :  November  9,  1862,  less  all  sums  of 
money  which  had  been  paid  as  interest  since  that  day.  The 
petitioner  appealed,  and  now  claims  that  the  Court  below  erred 
in  holding  that  he  wa5  entitled  to  ten  per  cent  per  annum  only 
instead  of  one  and  one  quarter  per  cent  per  month  according 
to  the  terms  of  the  note. 

The  one  hundred  and  thirty-first  section  of  the  Probate  Act 
provides,  among  other  things,  that  "In  case  the  estate  is  in- 
solvent, no  claim  contracted  after  the  passage  of  this  Act  shall 
bear  greater  interest  than  ten  per  cent  per  annum  from  and 
after  the  time  of  issuing  letters."  The  foregoing  became  a 
part  of  the  law  of  the  land  on  the  20th  of  May,  1861^ — nearly 
a  year  before  the  note  and  mortgage  in  question  were  made. 

But  it  is  insisted  that  this  note  is  not  a  claim  within  the 
meaning  of  the  foregoing  provision,  and  is  not  subject  to  it^ 
because  it  is  secured  by  mortgage,  and  therefore  does  not  run: 
against  the  body  of  the  estate  in  the  first  instance;  and  in. 
support  of  this  view  the  case  of  Fallon  v.  Butler,  21  Cal.  24,. 
is  cited.  Whether  that  case  states  the  law  as  correctly  a» 
Ellison  V.  Halleck,  and  Fatdkner  v.  Folsom's  Execviors,  6- 
Cal.  386  and  412,  which  it  overrules,  admits  of  serious  doubt. 
The  meaning  of  the  word  "  claim  "  is  broad  enough  to  embrace 
a  mortgage  or  any  other  lien,  and  in  the  one  hundred  and 
eighty-sixth  section  of  the  Act,  mortgages  and  other  liens  are 
expressly  mentioned  as  valid  claims  against  the  estate.  Thiar 
section  received  no  special  notice,  though  it  was  cited  in  the 
brief  of  counsel,  at  the  hands  of  the  Court  in  Fallon  v.  Bviler, 
yet  it  seems  to  have  a  very  significant  bearing  upon  the  ques- 
tion there  discussed  and  determined.  But  be  that  as  it  mav^ 
it  is  clear  that  Fallon  v.  Butler  does  not  decide  that  a  note 
when  secured  by  a  mortgage  is  not  a  claim  against  the  estate^ 
On  the  contrary,  it  goes  no  further  than  the  naked  lien  of  the 
mortgage,  whicii,  for  the  purposes  of  the  question  then  before 
the  Court,  was  regarded  as  something  "distinct"  from  the 
note^  and  I  am  not  disposed  to  extend  the  doctrine  of  that  case 
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beyond  its  exact  limits.  The  word  "  claim  "  is  not  only  broad 
enough  to  include  a  mortgage,  but  if  there  was  any  doubt 
upon  that  point  it  would  seem  to  be  removed  by  the  language 
of  the  one  hundred  and  thirty-third  section,  which  provides 
that  "if  the  claim  be  founded  on  a  bond,  bill,  note  or  other 
instrument,  the  original  shall  be  presented,"  etc.  This  lan- 
guage was  added  to  the  section  in  1861.  When  the  case  of 
Fallon  V.  Butler  was  tried  in  the  Court  below  does  not  appear 
from  the  report,  and  it  is  possible  that  it  was  tried  before  sec- 
tion one  hundred  and  thirty-three  was  so  amended. 

The  note  in  question  was  presented  for  allowance  to  the. 
administrator  and  the  Probate  Judge,  and  thereupon  filed  in 
the  Probate  Court  It  was  a  valid  claim  against  the  estate, 
and  having  been  allowed  and  filed,  took  rank,  in  the  language 
of  section  one  hundred  and  thirty-three,  "  among  the  acknowl- 
edged debts  of  the  estate,  to  be  paid  in  due  course  of  admin- 
istration," under  the  direction  of  the  Probate  Court.  The 
estate  being  insolvent,  this  claim,  as  well  as  all  others,  became 
subject  to  the  provisions  of  section  one  hundred  and  thirty- 
one,  and  the  petitioner  only  entitled  to  interest  at  the  rate  of 
ten  per  cent  per  annum,  from  and  after  the  date  of  the  letters 
of  administration,  and  there  was  no  error  on  the  part  of  the 
Court  in  so  holding. 

Per  Rhodes,  J.,  concurring  specially. 

I  concur  in  the  judgment  affirming  the  order  of  the  Probate 
Court;  and  I  agree  with  the  Chief  Justice  in  the  opinion  that 
a  promissory  note,  executed  by  the  deceased  in  his  lifetime, 
whether  it  is  secured  by  a  mortgage  or  not,  is  a  claim  against 
the  estate;  but,  in  my  opinion,  the  mortgage,  which  is  but  a 
security  for  the  payment  of  the  note — a  mere  incident  to  the 
debt — is  not,  in  any  just  sense,  a  claim  against  the  estate  to  be 
presented  for  payment. 

The  mortgage  debt  is  required  to  be  presented  for  payment, 
and  when  paid  either  by  the  administrator  or  on  proceedings 
to  foreclose  the  mortgage,  it  operates  as  a  satisfaction — ^not 
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V  jayment — of  the  mortgaga  The  mortgage  or  aa  abstract 
thereof  may  be  required  to  be  filed  in  the  Probate  Court  with 
llie  debt^  for  the  purpose  of  euabling  the  Court^  to  make  the 
proper  order  for  the  payment  of  the  claims^  and  give  the 
requisite  preferwjce  to  lienB  upon  any  of  lie  assets  of  the 
estate.  The  statute  as  amended  in  1861  (Probate  Act,  Sec. 
133)  seems  to  recognize  the  distinction  between  a  claim  and 
its  security,  for  it  says:  "If  the  claim  or  any  part  thereof  be 
secured  by  a  mortgage  or  other  lien,  such  mortgage  or  other 
evidence  of  lien  shall  be  attached  to  the  claim  and  filed  there- 
with, unless  the  same  be  recorded,"  etc, 

I  The  provisions  of  this  section  may  at  first  view  seem  to 
conflict  with  section  one  hundred  and  eighty-six,  where  pro- 
vision is  made  for  the  appropriation  of  the  proceeds  of  the 
sale  of  "land  subject  to  any  mortgage  or  other  lien,  which  is 
a  valid  claim  against  the  estate  of  the  deceased,"  but  the 
apparent  conflict  vanishes  when  it  is  remembered  that  a  mort- 
gage is  not,  in  fact,  a  debt  against  the  estate.  The  meaning 
and  evident  intent  of  the  Legislature  was  to  provide  for  the 
appropriation  of  the  purchase  money  arising  from  the  sale  of 
"lands  subject  to  any  mortgage  or  other  lien  [given  to  secure 
the  payment  of  a  debt]  which  is  a  valid  claim  against  the 
estate  of  the  deceased,"  etc.  It  is  further  provided  in  the  sec- 
tion that  the  money  arising  from  the  sale  of  the  land,  after  the 
payment  of  the  expenses, 'shall  be  first  applied  to  the  payment 
of  the  mortgage  or  lien,  meaning,  of  course,  the  debt,  the  claim 
secured  by  the  mortgage  or  other  lien. 

The  judgment  affirming  the  order  of  the  Probate  Court, 
directing  that  the  note  should  bear  interest  at  the  rate  of  ten 
per  cent  per  annum  from  the  date  of  the  letters  of  administra- 
tiooa,  does  not  conflict  vnih  the  opinion  of  the  Court  in  Fallon 
V.  Butler,  21  Cal.  24,  which  holds  that  a  mortgage  is  not  a 
claim  in  the  sense  in  which  that  term  is  employed  in  the  Pro- 
bate Act.  The  note  was  filed  as  a  claim  against  the  estate, 
and  payment  was  sought  from  the  administrator  out  of  the 
general  assets  of  the  estate,  and  as  the  note  was  made  after 
the  passage  of  the  amendments  of  1861,  and  the  estate  was    '^ 
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iuBolyent,  the  note  must  be  subject  to  the  same  rule,  in  respect 
to  the  interest  to  be  paid,  as  other  ne^tes  filed  ee  claims,  which 
are  to  be  paid  by  the  administrator  in  due  course  of  adminis- 
tration. Although  sudi  is  tiie  law  in  respect  to  the  note  and 
the  interest  to  be  paid,  in  case  Ae  esrtate  is  insolvent,  I  see  no 
inconsistency  in  holding  at  the  same  time  that  the  mortgage  is 
not  a  daim  against  the  estate,  and  that  an  action  may  be  brought 
in  the  District  Court  for  the  enforcement  of  the  mortgage  lien 
by  a  foreclosure  and  a  sale  of  the  premises  for  the  payment  of 
the  debt  and  interest,  but  what  rate  of  interest,  I  do  not  under* 
take  to  determine. 

Per  Shaftkb  J.,  Sawybb  J.,  concurring. 

There  is,  in  my  judgment,  no  ambiguity  affecting  the  word 
*'  claim  "  as  used  in  the  one  himdred  and  thirty-first  section  of 
the  Probate  Act.  However  it  may  be  in  other  sections,  still 
in  that  section  it  is  not  limited  to  claims  against  the  estate  at 
large,  as  distinguished  from  claims  secured  by  mortgage  upon 
a  part  or  upon  the  whole  of  it.  The  substance  of  the  provi- 
sion is  that  all  claims  having  their  origin  in  contract  shall 
draw  only  ten  per  cent  per  annum,  after  letters  of  administra- 
tion have  been  issued,  if  the  estate  of  the  decedent  shall  have 
been  insolvent  The  appellant  in  this  case  had  two  distinct 
claims  —  the  note  and  the  mortgage  —  and  as  each  of  them  had 
its  origin  in  contract,  both  of  them  are  within  the  scope  of  lie 
word  "daim"  as  limited  in  the  section;  and  whether  consid- 
ered severally,  or  in  their  relations  to  each  other,  they  are 
directly  within  the  ten  per  cent  provision  of  the  section;  and 
as  no  other  question  than  that  has  been  raised  by  counsel  for 
our  consideration  'I  concur  in  the  afBrmance  of  the  order,  on 
the  ground  stated  in  this  opinion. 
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E.  H.  VANCE  V.  GEO.  OLINGEE  and  JOS.  LAYCOCK. 

FOBMBR  Suit  Pending  as  a  Dbfbnsb  in  Bjbctmbnt. —  A  defendant  In  an 
action  to  recoyer  the  possession  of  land  Is  not  entitled  to  a  Judgment  of 
dismissal  on  the  ground  that  a  former  suit  between  the  same  parties, 
brought  for  the  recovery  of  the  same  land,  Is  still  pending,  unless  It  Is 
averred  In  the  answer  that  the  second  action  Is  for  the  same  injury  as  the 
first,  and  that  the  same  matters  are  in  issue  that  were  in  Issue  and  might 
have  been  tried  in  the  first  action. 

Suits  in  Ejectment. —  A  party  may  have  two  suits  against  the  same  defend- 
ant for  the  recovery  of  the  same  land  pending  at  the  same  time,  if  the 
second  is  brought  on  a  title  acquired  after  the  commencement  of  the  first. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Wheafon,  and  Hartley,  for  Appellants, 

John  Reynolds,  for  Respondent. 

By  the  Court,  Sawyer,  J. 

This  is  an  action,  for  the  recovery  of  land. 

The  complaint  was  filed  December  29,  1859.  The  defend- 
ant, Olinger,  in  his  answer,  alleges  that,  "on  or  about  the  2d 
of  March,  1857,  the  said  Robert  H.  Vance  brought  an  action 
of  ejectment  in  this  Court  against  this  defendant  and  one  John 
McComb  for  the  same  tract  or  parcel  of  land  now  sued  for  in 
this  action,  and  to  which  the  said  defendants  appeared,  and 
this  defendant  says  the  former  suit  so  brought  by  the  said 
plaintiff  is  still  pending  in  this  Court,  and  has  never  been 
determined,'*  and  he  prays  to  be  hence  dismissed. 

The  jury  found  a  general  verdict  for  plaintifl,  and  in  addition 
thereto  found  specially  as  follows,  to  wit:  "We,  the  jury, 
find  that  the  plaintiff  commenced  a  former  action  in  this  Court, 
on  ihe  7th  day  of  Jilarch,  1857,  to  recover  possession  of  the 
same  land  described  and  sued  for  in  this  cause,  against  the 
defendant,  George  dinger,  and  one  McComb ;  that  said  action 
is  still  pending  and  undetermined  in  this  Court     That  both 
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•defendants  in  that  action  appeared  in  that  action,  and  filed  the 
-answers  which  appear  on  file  in  that  action." 

Both  parties  moved  for  judgment  on  the  verdict.  Plaintiff 
prevailed,  and  defendants  appealed.  It  is  claimed,  that,  on 
the  special  finding,  defendants  were  entitled  to  judgment  of 
dismissal,  on  the  ground  that  there  was  another  action  pending 
for  the  same  cause  of  action.  The  case  of  Caperton  v.  Schmidt, 
26  Cal.  479,  is  relied  on  as  settling  the  law  in  this  State,  that 
in  an  action  to  recover  lands,  as  well  as  in  other  actions,  a 
former  recovery  is  a  har.  But  the  difficulty  is,  neither  the 
answer,  nor  the  special  verdict,  states  facts  sufficient  to  show 
that  the  cause  of  action  in  the  second  suit,  is  the  same  as  that 
involved  in  the  first.  It  is  a  suit  to  recover  the  same  land,  it 
is  true,  but  it  nowhere  appears  that  the  same  title  is  in  ques- 
tion, or  that  the  same  injury  is  complained  of.  There  is  no 
averment  to  that  effect  in  the  answer,  and  nothing  of  the  kind 
appears  in  the  special  verdict.  For  aught  that  appears,  the 
plaintiff  may  have  acquired  the  title  since  the  commencement 
of  his  former  action.  Suppose  the  first  action  had  been  tried 
and  determined  in  favor  of  the  defendants,  and  the  answer  had 
averred  that  fact,  instead  of  averring  that  the  suit  was  still 
pending,  but  averred  nothing  more.  It  certainly  would  not 
be  pretended  that  such  an  answer  would  be  sufficient  to 
show,  that  the  matters  in  controversy  in  this  action  had  been 
adjudicated.  The  second  action  was  commenced  nearly  three 
years  after  the  first.  The  plaintiff  might  not  have  had  the 
title  at  the  time  of  the  commencement  of  the  first  action,  and 
for  that  reason  he  might  have  failed  to  recover;  yet  he  may 
have  acquired  the  title  since,  and,  upon  such  newly  ac(mired 
title  he  may  be  entitled  to  recover  in  his  present  sult/It  is 
not  sufficient  that  the  second  action  is  brought  to  recover  the 
same  land.  It  must  be  for  the  same  injury,  and'  the  same 
matters  must  be  in  issue  that  were  in  issue  and  might  have 
been  tried  in  thefirst  action,  otherwise  the  causes  of  action 
are  not  identicairj  If  a  judgment  in  the  first  suit  would  not 
be  conclusive  in  tSe  second,  the  pendency  of  the  former  action 
cannot  defeat  the  second.    Neither  the  answer,  nor  the  special 


390  AuMSLtcA^tf  Oo.  V.  BltAl^FOBD.  [Sup.  Ot. 


Points  flecMed. 


verdict  states  facts  erofficient  le  show  that  the  ^uses  of  action 
in  the  two  suits  are  ihe  same,  and  judgment  was  f>*ope!rly  en- 
tered upon  the  verdict  for  the  plaintiff. 

This  is  the  only  error  assigned  on  the  judgment  toB.  The- 
appeal  is  from  the  judgment  only,  and  there  is  no  statement 
on  appeal.  As  we  are  <5onfined  to  the  judgment  roll  on  this 
appeal,  the  questions  arising  <m  the  motion  for  new  trial  ar& 
not  before  us. 

Judgment  aflSrmed, 

Mr.  Justice  Oubrbt,  being  disqualified,  did  not  participate- 
in  the  decision  of  this  case. 


THE  AMEETCAN  COMPANY  v.  G.  F.  BKADFORD,  A. 
J.  McGUIRE,  JAMES  MOYLE,  A.  McOORMICK,  D. 
McKINI^^E,  FRED.  W.  PARKER,  SAMUEL  HARRIS, 
WILLIAM  STEGEMAN,  and  THOMAS  WHITE. 

Special  Verdict  of  a  Jubt. —  It  Is  the  province  of  the  Court  to  determine 

as  to  what  particular  facta  the  Jary  shall  find  apecially,  and  neither  party 

has  the  right  to  dictate  the  terms  of  any  particular  question  to  be  submitted 

to  the  Jury. 

r     Acquisition  of  Right  to  use  Water  by   Prescription. —  The  use  of  water 

/  in  any  particular  way  for  a  period  corresponding  to  the  time  limited  by 

I  statute  within  which  an  action  must  be  commenced  to  determine  the  right 

j  to  it,  raises  a  presumption  of  title  to  the  same  in  the  person  enjoying  the 

!  same  as  against  a  right  in  any  other  person,  which  might  have  been  but 

was  not  asserted;  but  in  order  that  this  presumption  of  title  may  be  oon- 

dusiye,  the  right  to  the  use  of  the  water  must  have  been  asserted  under  a 

claim  of  title  with  the  knowledge  and  acquiescence  of  the  person  haying  a 

t  prior  right  and  must  have  been  uninterrupted. 

\      Bctrdbn  of  Proving  Riobt  to  Wactr  bt  Adverse  Use. —  The  burden  of  ptov^ 
\  ing  an  adverse  uninterrupted  use  of  water  for  five  years,  with  the  knowledge 

'  and  acquiescence  of  the  person  having  a  prior  right,  is  cast  on  the  party 

claiming  it;  and  if  he  leaves  It  doubtful  whether  the  use  was  adverse, 
known  to  the  owner,  and  uninterrupted.  It  Is  not  conclusive  in  his  favor. 
\  FixiiURE  TO  PLEAD  FivB  YEARS  ADVERSE  C8E  OF  WATER. —  The  party  Claiming 
a  right  to  the  use  of  water  by  five  years  adverse  possession,  must  set  up  the 
same  as  a  defense  in  his  answer;  and  if  he  does  not,  he  loses  the  right  in. 
introduce  evidence  in  support  of  it,  and  to  have  the  Court  Instruct  the  Jury 
in  relation  to  it.  * 

ZtoCREB  Enjoining  Use  of  Water. —  A  decree  enjoining  the  owners  of  a  min- 
ing claim,  situated  on  a  creek  below  a  dam  at  the  head  of  a  ditch,  from 
diverting  any  water  from  or  in  any  manner  interfering  with  the  waters  of 
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the  cMtk  that  rim  mbof*  ttie  idu^  abes  not  prereBt  the  ewnera  of  the  min- 
tng  claim  from  juOng  the  waten  of  the  creek  which  may  flow  down  the  same 
after  the  ditCb  le  supidled. 

Appi:al  fcom  the  Distriot  Court,  Tenth  Judioial  District, 
Sierra  Ooimty. 

The  facts  are  stated  in  the  opinion  of  the  Oburb 

WilUatM  £  Johnson,  &r  Appellants. 

We  admit  that  in  the  case  of  lands  adverse  possession  onlj 
affects  the  remedy;  and  that  a  party  could  never,  by  adverse 
possession,  acquire  the  legal  title,  though  he  could  acquire  the 
legal  right  to  possession,  and  that  therefore  the  Statute  of 
Limitations  would  have  to  be  pleaded. 

But  we  contend  the  rule  is  very  different  in  case  of  the  use 
of  the  waters  of  a  running  stream.  In  case  of  such  use,  llio 
right  thereto  is  by  lapse  of  time  ripened  into  an  absolute  title ; 
and  as  we  need  not  plead  the  kind  of  title,  or  the  number  of 
titles  we  have  and  rely  on,  it  is  not  necessary  to  set  up  the 
Statute  of  Limitations.  It  is  only  where  the  remedy  is  affected 
by  adverse  enjoyment  that  we  must  plead  the  Statute  of  Lim- 
itations; we  need  do  no  such  thing  where  an  absolute  right  is 
conferred. 

We  contend,  also,  that  under  the  doctrine  "that  the  jury 
may  presume  a  grant,"  we  may  set  up  title  in  ourselves,  or 
right  by  purchase;  and  if  our  deed  is  lost,  or  if  we  never  had 
one,  we  may  show  by  the  evidence  that  we  have  enjoyed  the 
use  of  the  waters  for  a  time  corresponding  to  the  local  Statutes 
of  Limitation,  and  that  is  of  itself  evidence  that  such  deed 
was  given,  and  is  just  as  good  evidence  as  the  deed  itself 
would  be.  And  again,  if  we  show  a  deed  was  given,  as  in 
this  case,  and  then  show  that  we,  under  that  deed,  used  the 
water  for  five  years,  plaintiffs  acquiescing  in  our  right  under 
that  deed,  that  will  be  conclusive  that  the  party  making  the 
deed  had  the  power  to  sell  and  convey  all  the  rights  we  enjoyed 
under  that  deed. 

Mr.  Washbume,  in  his  able  work  on  Easements  and  Servi- 
tudes, (p.  20,)  says:  "It  may  therefore  be  stated  as  a  general 
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proposition  of  law,  that  if  there  had  been  an  uninterrupted 
user  and  enjoyment  of  an  easement  —  a  stream  of  water  for 
instance  —  in  a  particular  way,  for  more  than  twenty-one  or 
twenty,  or  such  other  period  of  years  as  answers  to  the  local 
period  of  limitations,  it  affords  conclusive  presumption  of  right 
in  the  party  who  shall  have  enjoyed  it;  provided  such  use 
and  enjoyment  be  not  by  authority  of  law,  or  by  or  under 
some  agreement  between  the  owner  of  the  inheritanx^  and  the 
party  who  shall  have  enjoyed  it." 

Then  it  would  seem  from  the  law  that  if  we  have  a  deed, 
and  that  we  have  used  the  waters  in  question  for  a  time  cor- 
Tesponding  to  our  Statute  of  Limitations,  that  our  right  to 
continue  the  use  of  the  waters  is  perfect,  unless  we  had  first 
ignored  our  deed,  or  unless  we  had  b^an  the  use  of  the  waters 
by  an  agreement  with  the  plaintiffs.  {Crary  y.  Union  Water 
Company,  25  Gal.  504.) 

Vanclief  &  Oear,  for  Respondent 

By  the  Court,  Cubeey,  J. 

The  plaintiff,  composing  a  joint  stock  company,  under  the 
name  and  style  of  the  "  American  Company,"  brought  its  action 
in  June,  1863,  against  the  defendants,  alleging  in  its  complaint 
that  for  more  than  ten  years  then  last  past  it  had  been  the 
owner  and  in  possession  of  a  certain  ditch  called  the  "Dead- 
wood  Ditch,"  leading  and  extending  and  conducting  the  waters 
from  Deadwood  Creek,  in  Sierra  County,  to  Craig's  Flat  and 
Morristown,  in  the  same  county,  for  mining  purposes.  The 
plaintiff  alleged  that  by  means  of  the  ditch  and  a  dam  at  the 
head  of  it  across  the  creek,  it  had,  during  the  period  named, 
except  when  wrongfully  prevented  by  the  defendants,  diverted, 
as  it  lawfully  might,  from  the  creek,  at  the  dam,  sufficient  of 
its  waters  to  fill  the  ditch,  which  quantity  of  water  had  been, 
during  all  such  period,  appropriated  and  used  by  the  plaintiff 
for  mining  purposes;  and  further  alleged  that  plaintiff  was 
still  entitled  to  the  rights  which  the  company  had  so  acquired* 
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The  rights  and  property  thus  acquired,  the  plaintiff  alleged, 
had  been  obstructed  by  the  defendants,  who  had  from  time  to 
time,  without  right,  entered  upon  the  ditch  and  dam,  and  uiwn 
the  creek  above  the  dam,  and  by  ditches,  sluices  and  dams  of 
their  construction,  diverted  large  quantities  of  the  waters  of 
the  creek  from  the  ditch,  by  reason  of  which  a  sufficient  quan- 
tity of  water  to  fill  the  plaintiflFs  ditch  could  not  and  did 
not  flow  through  it,  whereby  the  plaintiff  had  sustained  dam- 
age in  a  sum  specified.  The  plaintiff  also  alleged  a  threat- 
-endd  continuance  by  the  defendants  of  the  wrongs  of  which 
they  complain,  and  they  show  by  allegations  that  remedies  at 
law  were  inadequate  for  the  redress  of  the  injuries  threatened, 
and  then  pray  for  judgment  for  damages  and  for  an  injunc- 
tion restraining  the  defendants  pending  the  suit,  and  that  such 
injunction  might,  on  the  final  determination  of  the  case,  be 
made  perpetual. 

All  the  defendants  but  one  appeared  and  answered.  They 
first  admitted  that  plaintiff  owned  the  ditch  described,  and 
then  denied  that  plaintiff  was  at  any  time  entitled  to  so 
much  of  the  water  of  the  creek  as  would  fill  its  ditch,  except 
when  there  was  sufficient  in  the  creek  for  that  purpose  after 
supplying  the  defendants'  mining  claims  below  the  dam.  The 
defendants  also  denied  that  during  "  the  whole "  of  the  period 
of  ten  years  the  plaintiff  had  diverted  as  much  of  the  waters 
of  the  creek  as  would  fill  its  ditch,  or  ever  was  entitled  to 
divert  therefrom  that  quantity,  except  when  a  surplus  sufficient 
therefor  remained  after  the  defendants  were  supplied.  The 
defendants  further  denied  that  they  or  either  of  them  at  any 
time  "wrongfully,  injuriously  or  unlawfully,"  diverted  or 
turned  any  water  of  the  creek  out  of  or  from  the  ditch,  and  in 
the  same  connection  they  denied  that  any  water  by  them  at 
any  time  diverted  from  tiie  creek  of  right  ought  to  have  flowed 
into  or  through  plaintiff's  ditch,  and  in  conclusion  they  denied 
that  the  plaintiff  had  sustained  any  damage  by  the  acts  of  the 
defendants. 

For  an  affirmative  defense,  the  defendants  answered  that 
long  prior  to  the  location  of  the  plaintiff's  ditch  and  dam^ 
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certain  mining  claims  wsn  located  and  'worked  in  the  bed  and 
banks  of  Deadwood  Oeek,  by  persons  from  whom  the  defend- 
ants have  derived  tiieir  right  and  title  whereiby  liie  defendants^ 
grantors  became  and  were  entitled  to  the  use  and  possession 
of  all  the  waters  of  the  creek,  or  so  mnch  thereof  as  might 
became  necessary  to  the  working  of  these  miniaig  claims,  as 
the  prior  appropriators  ci  the  waters  of  the  creek.  And  they 
also  averred  that  the  waters  diverted  by  them  from  Dead- 
wood  Creek  naturally  flowed  down  its  bed  upon  defendants' 
mining  claims  until  wrongfully  obstructed  and  diverted  by  the 
plaintiff,  and  that  the  same  were  necessary  to  the  working  of 
such  mining  claims. 

A  preliminary  injunction  was  granted  in  the  case,  and  when 
the  cause  was  tried  a  judgment  was  rendered  for  the  plaintiff^ 
and  the  injunction  was  made  perpetual.  The  appeal  is  from 
the  judgment  and  from  an  order  of  the  Court  overruling  a 
motion  made  by  the  defendants  for  a  new  trial* 

The  questions  of  fact  in  issue  between  the  parties  were  tried 
by  a  jury.  At  the  trial  the  defendants  requested  the  Court  to 
instruct  the  jury  to  find  specially  in  respect  to  certain  facts* 
This  the  Court  refused  to  do,  but  submitted  to  them  the  fol- 
lowing questions,  with  directions  to  respond  to  them  in  writing: 

First — Is  plaintiff  entitled  to  all  the  waters  of  Deadwood 
Creek  at  the  point  where  the  same  is  diverted  by  its  ditch  ? 

Second — Are  defendants  entitled  to  any  portion  of  the 
waters  of  Deadwood  Creek  which  rise  above  the  dam  of  plaintiff^ 
and  if  they  are  so  entitled,  to  how  much  and  at  what  times  ? 

The  Court  also  directed  the  jury  to  return  a  general  verdict^ 
and  to  fix  the  amount*  of  damages  if  their  verdict  should  be  for 
the  plaintiff. 

The  defendants  excepted  to  the  Court's  refusal  to  submit  to 
the  jury  the  questions  of  fact  propounded  on  their  behalf,  and 
also  to  the  submission  of  the  two  propositians  set  forth  and  to 
the  direction  to  the  jury  to  fix  the  amount  of  damages  in  case 
their  verdict  should  be  for  the  plaintiff. 

The  jury  rendered  a  general  verdict  for  the  plaintiff  and 
assessed  the  damages  at  three  hundred  dollars,  and  to  the  first 
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question  they  answered :  "  That  plaintiff  is  entitled  to  all  the 
waters  of  Deadwood  Creek  at  the  point  where  the  same  is 
diverted  by  its  ditch,"  and  to  the  second  question  they 
-answered :  "  That  defendants  are  not  entitled  to  any  portion  of 
the  waters  of  Deadwood  Creek  which  rise  above  the  dam  of 
plaintiff." 

The  one  hundred  and  seventy-fourth  section  of  the  Practice 
Act  defines  the  nature  and  character  of  a  general  verdict,  and 
also  of  a  special  verdict ;  and  the  next  section  provides  that  in 
sn  action  for  the  recovery  of  money  only,  or  specific  real  prop- 
-erty,  the  jury,  in  their  discretion,  may  render  a  general  or 
apecial  verdict.  But  in  all  other  cases,  the  Court  may  direct 
the  jury  to  find  a  special  verdict  upon  all  or  any  of  the  issues, 
And  in  all  cases  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 

It  is  the  Court's  province  to  determine  as  to  what  particular 
dfacts  the  jury  shall  find  specially,  and  neither  party  has  the 
right  to  dictate  the  terms  of  any  particular  question  to  the 
jury,  and  for  refusing  to  comply  with  such  a  request  no  error 
<»n  properly  be  assigned. 

At  the  request  of  the  plaintiff,  the  Court  gave  to  the  jury 
■certain  instructions,  which  it  is  not  necessary  to  notice  in  detail. 
The  instructions  so  given  are,  in  our  judgment,  a  just  exposi- 
tion of  the  law  on  the  subjects  to  which  they  relate. 

The  defendants  on  their  part  requested  the  Court  to  instruct 
the  jury  to  the  effect  that  if  they  believed  from  the  evidence 
that  the  ditch  was  located  before  the  defendants'  mining  claims, 
and  that  plaintiff  had  a  good  title  to  tbe  waters  of  the  creek 
above  the  dam,  and  had  never  entered  into  any  agreement  as 
to  the  quantity  of  water  to  be  used  by  eaeh  of  the  parties, 
but  also  still  believed  from  the  evidence  that  the  defendants 
had  used  a  portion  of  the  waters  adversely  to  the  plaintiff  for 
more  than  five  years  before  the  commencement  of  the  action, 
that  then,  to  the  extent  of  the  water  so  used  by  the  defend- 
ants, the  jury  should  find  in  their  favor.  The  Court  refused 
to  so  instruct  the  jury,  and  the  defendants  excepted. 
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The  instruction  requested  proceeds  upon  the  theory  that  the 
plaintiff  acquired  by  prior  appropriation  of  the  waters  of  the 
creek  a  property  therein  of  which  it  could  not  be  divested 
otherwise  than  by  a  grant  or  by  operation  of  law;  and  assum- 
ing this,  the  defendants  claimed  that  by  their  adverse  use  and 
enjoyment  of  a  portion  of  the  waters  of  the  stream  for  the 
period  stated,  the  presumption  had  arisen  that  they  had  de- 
rived from  the  plaintiff  by  grant  the  right  to  the  use  of  the 
water  to  the  extent  which  they  had  during  such  period  used 
the  stream. 

The  general  and  established  doctrine  is  that  an  exclusive 
and  uninterrupted  enjoyment  of  water,  in  any  particular  way, 
for  a  period  corresponding  to  the  time  limited  by  statute  within 
which  an  action  must  be  commenced  for  the  recovery  of  the 
property  or  of  the  assumed  right  held  and  enjoyed  adversely^ 
becomes  an  adverse  enjoyment  sufficient  to  raise  a  presumption 
of  title  as  against  a  right  in  any  other  person  which  might 
have  been,  but  was  not  asserted.  (3  Kent's  Com.  441  to  446 ; 
Bealey  v.  Shaw,  6  East,  214;  Shaw  v.  Crawford,  10  John.  236; 
Johns  V.  Stevens,  8  Vermont,  316 ;  Union  Water  Co.  v.  Crary, 
25  Cal.  504.) 

The  right  which  the  defendants  claim  under  the  grant,  which 
they  assumed  to  exist,  as  evidenced  by  their  adverse  use  and 
enjoyment  of  the  water  for  five  years,  they  denominate  an 
easement.  An  easement  or  servitude  may  be  created  by  grant 
or  prescription,  and  when  created  it  will  pass  by  conveyance 
with  the  dominant  estate  (that  is,  with  the  estate  to  which  it 
IS  appurtenant,  as  an  incorporeal  hereditament)  attached  to  the 
servient  estate,  subjecting  the  latter  to  the  benefit  of  the  for- 
mer. But  the  owner  of  the  easement  or  servitude  has  no  gen- 
eral property  in  nor  seizin  of  the  servient  estate,  though  he 
may,  by  holding  a  fee  in  the  dominant  estate,  have  an  estate 
of  inheritance  in  the  easement  or  servitude.  (Wash,  on  Ease- 
ments and  Servitudes,  Ch.  1,  Sec  1 ;  Ersk.  Inst.  352 ;  Wolf  v. 
Frost,  4  Sand.  Ch.  E.  89.) 

A  grant  of  an  estate  in  lands,  whether  corporeal  or  incor- 
poreal, may  be  presumed  from  an  adverse  enjoyment  for  the 


Jan.,  1865.]       Amekicak  Co.  t;.  Bradford.  867 

Opinion  of  the  Court 

period  corresponding  to  the  Statute  of  Limitations  within  which 
an  action  might  have  heen  maintained  against  the  person  hold- 
ing and  enjoying  adversely.  But  what  must  be  the  circum- 
stances under  which  such  presumption  may  arise?  In  order 
that  the  enjoyment  of  an  easement  in  another's  land  may  be 
conclusive  of  the  right  claimed,  it  must  have  been  adverse  in 
the  legal  sense  of  the  term;  that  is,  the  right  must  have  been 
asserted  under  a  claim  of  title,  with  the  knowledge  and  acqui- 
escence of  the  owner  of  the  land,  and  uninterrupted.  The 
burden  of  proving  this  is  on  the  party  claiming  the  easement. 
If  he  leaves  it  doubtful  whether  the  enjoyment  was  adverse,, 
known  to  the  owner  and  uninterrupted,  it  is  not  conclusive  in 
his  favor.  (2  Greenleaf's  Ev.  Sec.  539;  Greenleaf's  Cruise,. 
Tit.  31,  Ch.  1,  note  1  to  Sec.  21,  and  cases  therein  cited.) 

According  to  the  conmion  law  system  of  pleading  a  defend- 
ant could  not  give  in  evidence  under  the  general  issue,  in 
excuse  or  justification  of  an  alleged  trespass,  a  right  of  com- 
mon, or  a  public  or  private  right  of  way  or  a  right  to  an 
easement,  nor  any  interest  in  land  short  of  property  or  right 
of  possession.  (Saunders  v.  Wilson-,  15  Wend.  338 ;  Babcoch 
V.  Lamh,  1  Cow.  239;  Rouse  v.  Bardin,  1  Hen.  Black.  352; 
2  Saund.  PI.  and  Ev.  856;  1  Chitty  PI.  505.)  A  defense  of 
the  kind  mentioned  had  to  be  pleaded  specially  The  reason 
of  the  rule  was  to  prevent  surprise.  {JDemich  v.  Chapman,  11 
John.  132.) 

The  rule  of  the  common  law  here  referred  to  has  not  been 
changed  so  as  to  obviate  the  necessity  of  pleading  specially 
such  defense.  By  the  law  of  this  State  the  defendants  were 
bound  to  interpose  their  alleged  right  by  answer  as  well  aa  by 
evidence,  provided  it  be  conceded  that  plaintiff  had  the  prior 
right  and  title  to  the  waters  of  the  creek,  as  the  requested 
instructions  assumed  as  the  predicate  for  the  presumption  that 
a  grant  of  a  portion  of  the  waters  had  been  made  to  the 
defendants.  This  defense  was,  within  the  language  of  the 
forty-sixth  section  of  the  Practice  Act,  Tiew  matter,  which  it 
was  necessary  to  plead  in  order  to  become  available  for  the 
defendants.     (McKyring  v.  Bvll,  16  N.  T.  807.)     The  defend- 
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ants  having  failed  to  tender  by  answer  an  issue  as  to  their 
right  to  a  portion  of  the  water  as  an  easement  or  servitude 
•derived  from  the  plaintiff  by  grant  to  be  presumed  from  an 
adverse  user  and  enjoyment  of  it  for  five  years,  the  Court 
properly  refused  to  instruct  the  jury  as  requested. 

But  the  requested  instruction  was  properly  refused  (A 
another  ground.  All  the  conditions  on  which  a  grant  may  be 
presumed  were  not  stated.  The  defendants  may  have  used  a 
portion  of  the  waters  to  which  the  plaintiff  was  of  right  enti- 
tled, adversely  to  the  company  for  five  years  before  the  action 
was  commenced,  but  still  without  the  knowledge  or  acquies- 
cence of  the  plaintiff,  and  not  without  interruption.  If  the 
jury  had  been  instructed  as  requested  it  would  have  been 
erroneous,  aside  from  the  objection  that  the  defense  was  not 
pleaded,  because  an  adverse  use  and  enjoyment  may  have 
been  interrupted  or  may  have  been  without  the  knowledge 
and  acquiescence  of  the  plaintiff,  in  either  of  which  events  no 
presumption  of  a  grant  could  have  arisen.  (Wash,  on  Ease- 
ments and  Servitudes,  86.) 

The  remaining  alleged  •  error  is,  that  the  decree  in  the  case 
goes  beyond  the  relief  sought  by  the  complaint.  By  the  com- 
plaint the  plaintiff  makes  no  claim  of  right  to  the  waters  of 
the  creek  beyond  an  amount  sufficient  to  fill  its  ditch ;  and  the 
wrongful  acts  of  the  defendants,  of  which  the  plaintiff  com- 
plains, are  limited  to  an  invasion  of  its  right  to  the  water  to 
the  extent  stated.  The  creek  may  furnish  an  amount  of  water 
in  excess  of  the  quantity  necessary  to  fill  the  ditch,  to  which 
the  plaintiff  has  no  right  but  to  which  the  defendants  may  be 
entitled  as  the  owners  of  mining  claims  on  the  stream  below 
the  dam.  The  decree  of  the  Court  forever  enjoins  and  restrains 
the  defendants  from  diverting  any  water  from  or  in  any  man- 
ner interfering  with  the  waters  of  the  creek  that  rise  above  the 
plaintiff's  dam,  and  from  diverting  any  of  the  waters  of  the 
creek  that  would  otherwise  flow  into  and  through  the  ditch, 
and  from  in  any  manner  interfering  with  the  plaintiff's  ditch 
and  dam. 

The  decree  enjoining  the  defendants  against  interference 
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\\^th  the  waters  of  the  creek  which  rise  above  the  dam^  we 
understand  to  mean,  as  the  language  fairly  imports,  not  to 
prohibit  the  use  and  enjoyment  by  the  defendants  of  the 
waters  of  the  creek  which  may  remain  and  flow  down  the 
creek  after  the  plaintiflPs  ditch  is  supplied  with  the  quantity 
necessary  to  fill  it,  but  to  prevent  them  from  interfering  with 
the  water  above  the  dam  or  disturbing  the  plaintiffs  right  to 
a  quantity  sufficient  to  fill  and  supply  the  ditch;  as  to  the 
surplus,  it  does  not  appear  the  plaintiff  has  the  right  to  detain 
or  divert  it  from  the  defendants. 
Judgment  affirmed. 


TOWNSEKD   BAGLEY   v.   GEORGE    E.    WARD,    and 
FREDERICK  MEBIUS. 

LiSN  OF  A  JcsTica'B  JUDGMENT  ON  RoAL  BsTATB. —  A  Judgment  rendered  by 
a  Justice  of  the  Peace  does  not  become  a  Hen  on  the  real  estate  of  the  judg- 
ment  debtor  until  a  copy  of  the  Judgment,  certified  by  the  Justice,  has  been 
recorded  in  the  office  of  the  County  Recorder. 

Ebcordino  of  Dockbt  Entries  of  a  Justice. —  The  filing  and  recording  in 
the  Recorder's  office  of  the  copies  of  doclcet  entries  made  by  a  Justice  of  the 
Peace,  does  not  constitute  the  Judgment  a  lien  on  the  real  estate  of  the 
judgment  debtor. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment,  and  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Sianley  <&  Hayes,  for  Appellants. 

The  alleged  transcripts  do  not  themselves  profess  to  be  '^  a 
transcript  of  the  judgment ;"  they  are  certified  to  be  "  a  true 
and  correct  transcript  of  the  judgment  docket/'  A  Justice  of 
the  Peace  has  no  authority  by  law  to  keep  a  book  denomi- 
nated a  "judgment  docket;*'  the  only  book  he  is  authorized 
to  keep  is  one  called  a  "docket,"  and  the  statute  specifies  in 
detail  what  entries  are  to  be  made  in  it  (Practice  Act,  Sec. 
Vol.  xxvii.— 24 
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604.)     None  of  these  entries  correspond  with  the  alleged  tran- 
scripts. 

0.  F.  &  W.  ff .  ShATf,  ioT  Eeepondent 

By  the  Court,  Bhodbs,  J. 

This  is  an  action  of  ejectment  to  recover  the  undivided  half 
of  a  lot  in  San  Francisco.  The  complaint  is  in  the  usual  form, 
and  the  answer  denies  most  of  the  material  allegations  of  the 
complaint,  and  sets  up  title  in  the  lessor  of  one  of  the  defend- 
ants, but  the  parties  have  narrowed  the  issues  by  their  stipu- 
lation made  August  30,  1860,  by  which  it  was  agreed  "that 
on  the  5th  of  November,  1855,  Sanders  and  Brenham  owned 
and  possessed  one  equal  undivided  half  of  hundred  vara  lot 
Number  Two  Hundred  and  Fifty-Three.  That  plaintiff  claims 
to  have  Sanders'  and  Brenham's  title  to  said  undivided  half  of 
said  lot  under  attachments  and  judgment  sales  against  Sanders 
and  Brenham,  and  not  otherwise;  and  said  defendant  claims 
to  have  Sanders'  and  Brenham's  title  to  said  undivided  half  of 
said  lot  under  attachments  and  judgment  sales  against  said 
Sanders  and  Brenham,  and  not  otherwise;  and  that  the  sole 
issue  to  be  tried  herein  is  —  which  party  to  this  suit  has  suc- 
ceeded to  the  title  of  Sanders  and  Brenham?" 

The  plaintiff  introduced  in  evidence  two  judgments  against 
Sanders  and  Brenham,  rendered  January  14, 1856,  by  a  Justice 
of  the  Peace,  imder  each  of  which  the  premises  were  sold 
January  20,  1858;  also  a  judgment  in  the  case  of  Center  v. 
Sanders  and  Brenham^  rendered  by  the  District  Court,  Janu-  . 
ary  25,  1856j  under  which  the  plaintiff  redeemed  the  premises 
from  the  sales  made  under  the  Justice's  judgments.  A  Sher- 
iff's deed  was  executed  to  the  plaintiff  as  such  redemptioner, 
October  19,  1858. 

The  plaintiff,  in  order  to  show  that  the  Center  judgment 
was  a  lien  on  the  premises,  subsequent  to  that  of  the  two 
judgments  rendered  by  the  Justice  of  the  Peace,  introduced 
in  evidence  copies  of  the  record  in  the  County  Beoorder's 
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office,  which  were  copies  of  original  papers  filed  and  recorded 
therein  as  transcripts  of  the  judgment  docket  of  the  Jus- 
tice of  the  Peace,  of  the  two  judgments  rendered  by  him, 
the  transcripts  being  in  form  quite  similar  to  the  docket 
entries  required  to  be  made  in  the  judgment  dockets  kept  by 
County  Clerks  of  judgments  rendered  in  the  District  Court, 
but  they  were  not  copies  of  the  judgments  of  the  Justice 
of  the  Peace.  The  defendants  objected  to  the  admission 
of  the  Recorder's  copies  of  the  Justice's  docket  entries  on 
several  grounds,  and  among  others  that  they  were  not  tran- 
scripts of  the  judgments  which  were  required  by  law  to  be 
filed  in  the  Recorder's  office,  to  constitute  liens  upon  the  real 
estate  of  the  judgment  debtor,  but  the  Court  overruled  the 
objections.  We  consider  the  objection  well  taken.  The  law 
does  not  recognize  a  Justice's  judgment  docket  for  any  pur- 
pose, and  in  order  to  create  a  lien  upon  the  real  estate  of  the 
judgment  debtor,  a  transcript  of  the  judgment  —  which  is  a 
copy  of  the  judgment  —  certified  by  the  Justice,  must  be  filed 
and  recorded  in  the  County  Recorder's  office.  (Practice  Act, 
Sec.  699.)  The  filing  and  recording  in  the  Recorder's  office 
of  the  copies  of  the  Justice's  judgment  docket  entries  did 
not  constitute  the  judgment  a  lien  on  the  real  estate  of  San- 
ders and  Brenham.  It  follows,  therefore,  that  the  Center 
judgment  was  not  a  lien  upon  the  premises,  subsequent  to 
that  of  the  judgments  rendered  by  the  Justice  of  the  Peace, 
and  that  the  holder  of  the  Center  judgment  was  not  a 
redemptioner  from  the  sales  made  under  the  Justice's  judg- 
ments. (Practice  Act,  Sec  230.)  The  deed  executed  by  the 
Sheriff  to  the  plaintiff  as  such  redemptioner  was  without 
authority  of  law  and  is  void. 

It  appears  from  the  statement  that  the  Court  found  for  the 
plaintiff  on  the  ground  that  the  filing  in  the  Recorder's  office 
of  the  copies  of  the  Justice's  judgment  docket  created  a  lien 
upon  the  premises,  and  it  is  therefore  improper  for  us  to 
attempt  to  ascertain  whether  the  remaining  evidence  intro- 
duced by  the  plaintiff  was  sufficient  to  have  authorized  the 
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Court  to  find  for  the  plaintiff,  for  it  is  the  province  of  the 
Court  below  to  find  the  facte  in  the  case. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Mr.  Justice  Oubkkt  expressed  no  opiniiHi. 


WILLIAM  A.  ELGIN  v.  JAMES  HILL. 

Datb  of  Cbbtificati  to  Deposition. —  If,  at  the  end  of  a  deporttlon  takaa 
by  a  Commissioner  out  of  the  State,  there  Is  a  jurat  giving  the  date  when 
the  deposition  was  subscribed  and  sworn  to,  it  is  not  necessarj  that  the 
further  certificate  of  a  compliance  with  the  fonr  hundred  and  thirtieth  see- 
tlon  of  the  Practice  Act  should  be  dated. 

DEPOSITION  TAKiN  BT  STIPULATION. —  If  the  parties  stipulate  that  a  Com- 
missioner may  take  a  deposition  upon  written  interrogatories,  and  the  stipu- 
lation says  nothing  about  the  day  the  same  may  be  taken  by  the 
CommlBsloner,  It  is  not  necessary  that  the  Commissioner  state  in  his  certifi- 
cate the  day  tbe  same  was  taken. 

Intkbestsd  Witness. —  One  whose  interest  is  equally  balanced  between  plain- 
tiff and  defendant  is  a  competent  witness. 

PUBCHASB  OF  NoTB  PAST  Dui. —  One  who  purchases  a  promissory  note  past 
due,  but  which  has  been  paid  before  the  purchase,  takes  it  subject  to  the 
defense  of  payment,  even  if  he  was  ignorant  at  the  time  of  his  purchase 
that  it  had  been  paid. 

Appeal  from  the  District  Oourt||  Seventh  Judicial  District, 
Napa  County. 

The  deposition  spoken  of  in  the  opinion  was  taken  in  the 
Territory  of  Nevada  by  a  Commissioner  for  this  State^  pur^ 
suant  to  the  following  stipulation : 

^'  It  is  hereby  stipulated  and  agreed^  by  and  between  the 
parties  hereto,  that  the  deposition  of  Wm.  H.  James,  a  resi- 
dent of  Nevada  Territory,  be  taken  in  answer  to  the  interrog- 
atories, direct  and  cross,  hereto  attached,  before  some  person 
authorized  to  take  depositions,  subject  to  all  legal  objections 
and  exceptions,  except  as  hereby  waived.  Notice,  order,  com- 
mission and  channel  of  conveyance  are  not  required  to  be  in 
aocordance  with  statutory  provisions,  and  all  objections  to  p^v 
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Qmiflsion,  informality  or  irr^ularity  in  thoee  r^ardfl,  are  here- 
by waived. 

'*  Feb.  16th,  1864.        Whitman  &  Wells,  for  Plaintiff. 

"  Wallace  &  Raylb, 

"Attorneys  for  Defendant" 

The  suit  was  brought  on  a  promissory  note  given  by  defend- 
ant Hill  to  one  William  Hudson  or  order,  at  Napa  Valley,  on 
the  first  day  of  April,  1859,  payable  on  the  IBth  day  of  April, 
1859. 

The  complaint  averred  the  endorsement  of  the  note  by 
Hudson,  and  that  plaintiff  Elgin  was  the  owner  and  holder. 
The  action  was  commenced  September  8th,  1862. 

The  answer  averred  that  the  note  was  paid  by  the  defendant 
after  it  became  due,  and  before  plaintiff  received  it. 

The  deposition  of  James  tended  to  show,  that  after  Hudson 
had  received  HilFs  note,  the  two  firms  of  W.  H.  James  &  Co. 
and  L.  H.  Murray  &  Co.,  who  were  doing  business  as  mer- 
chants in  Napa  County,  purchased  the  same  from  Hudson,  and 
gave  him  their  note  in  exchange  therefor,  and  that  afterwards, 
and  about  April,  1860,  and  while  the  firms  still  owned  the 
note,  Hill  paid  W.  H.  James  &  Oo.  the  full  amount  due  on  the 
note,  and  that  Hill  asked  to  have  his  note  delivered  up,  but 
James  told  him  it  was  at  the  store  of  L.  H.  Murray  &  Co., 
and  he  would  get  it.  Elgin,  the  plaintiff,  afterwards  received 
the  note  from  Murray. 

Defendant  recovered  judgment,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Cburti 

Whitman  A  Wells,  for  Appellant. 

Wallace  A  Rayle,  for  Respondent 

By  the  Court,  Sandekson,  0.  J. 

The  Court  below  did  not  err  in  admitting  the  deposition  of 
W.  H.  James.  The  omission  of  the  Commissioner  before  whom 
it  was  taken  to  append  a  date  to  his  final  certificate,  was  of 
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no  consequence.  At  the  end  of  the  deposition  there  is  a  certi- 
ficate signed  by  the  Commissioner,  in  the  ordinary  fonn  to  the 
effect  that  the  deposition  was  sworn  to  and  subscribed  by  the 
witness  on  the  5th  day  of  March,  1863.  Then  follows  imme- 
diately thereafter,  without  further  date,  a  further  certificate  as 
to  a  compliance  with  the  provisions  of  the  four  hundred  and 
thirtieth  section  of  the  Practice  Act,  which  directs  the  Com- 
missioner to  read  the  deposition  to  the  witness,  in  order  that 
he  may  have  an  opportunity  to  correct  it  if  any  mistake  has 
been  made.  The  two  are  to  be  read  together,  and  if  it  was 
important  to  have  the  date  at  which  the  deposition  was  taken 
appear,  it  is  clearly  and  sufficiently  shown  by  the  first  certifi- 
cate, and  a  repetition  of  the  date  in  the  last  was  wholly  unneces- 
sary. But,  independent  of  the  foregoing,  the  date  was  a 
matter  of  no  consequence.  The  deposition,  as  appears  upon 
its  face,  was  taken  pursuant  to  settled  interrogatories  direct 
and  cross,  and  a  stipulation  between  the  parties  annexed  thereto, 
in  which  there  is  no  mention  of  any  date  at  which  the  same 
should  be  taken.  The  date,  doubtless,  was  designedly  (knitted, 
in  order  that  the  deposition  might  be  taken  at  such  time  as 
might  suit  the  convenience  of  the  witness  and  the  Commis- 
sioner.' Such  being  the  case,  we  are  unable  to  perceive  how 
the  date  could  have  been  of  any  consequence  to  either  party, 
or  how  its  absence  from  the  certificate,  had  such  been  the  fact, 
could  affect  any  question  as  to  the  admissibility  of  the  deposi- 
tion. 

Nor  was  the  witness  James  incompetent  on  the  ground  of 
interest  As  we  understand  the  evidence  the  plaintiff  received 
the  note  in  suit  in  payment  of  a  debt  due  to  him  from  the 
firms  of  W.  H.  James  &  Co.  and  L.  H.  Murray  &  Cb.,  of  both 
of  which  the  witness  was  a  member.  His  interest,  therefore, 
if  he  had  any,  was  equally  balanced  between  the  plaintiff  and 
defendant.  If  his  testimony  tended  to  discharge  him  from 
liability  to  the  defendant,  it  also  tended  to  charge  him  with 
liability  to  the  plaintiff,  and  vice  versa. 

The  deposition  of  James  being  in,  the  correctness  of  the 
verdict  does  not  admit  of  debate.     The  jury  could  not  have 
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found  otherwise  without  a  total  disregard  of  the  evidence. 
The  note  was  paid  long  before  it  came  into  the  hands  of  the 
plaintiff,  and  there  can  be  but  little  doubt  but  that  he  knew  it 
had  been  paid  when  he  received  it  But^  be  that  as  it  may, 
the  note  was  long  past  due  when  he  became  the  holder,  and  he 
therefore  took  it  subject  to  all  existing  defenses. 

The  exceptions  to  some  of  the  instructions  upon  the  ground 
that  they  were  irrelevant  and  calculated  to  mislead  the  jury, 
are  not  well  taken. 

Judgment  affirmed. 


BKIDGET  MoEVOY  v.  JAMES  IGO. 

Complaint  in  Fobcibli  Bntbt  and  Dbtaimbb. —  A  complaint  In  an  action 
nnder  the  Forcible  Entry  and  Detainer  Act,  other  than  actions  against  ten- 
ants holding  over  as  provided  In  said  Act,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  unless  it  allege  a  forcible  entry  or  a  forcible 
detainer. 

Appkat.  from  the  Coimty  Court,  City  and  County  of  San 
Francisco. 

Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Courts 

William  M,  Pierson,  for  Appellant. 

Gardner  &  Woodson,  for  Kespondent. 

By  the  Court,  Sawyer,  J. 

The  complaint  in  this  case  does  not  state  facts  sufficient  to 
entitle  plaintiff  to  recover  in  an  action  under  the  Forcible 
Entry  and  Detainer  Act.  If  plaintiff  is  entitled  to  recover  in 
this  action  on  the  evidence  introduced,  it  is  on  the  ground, 
that,  there  was  a  forcible  entry,  or  a  forcible  detainer  after  an 
unlawful  entry,  or  both.  The  evidence  was,  perhaps,  sufficient 
to  show  a  forcible  entry  within  the  principle  of  Minium  v. 
Burr.  16  Cal.  107,  and  20  Cal.  49,  but  no  force,  either  in  tho 
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entry,  or  detainer,  is  alleged.  After  stating  possession  of  the 
land,  the  complaint  proceeds  as  follows:  "Plaintiff  further 
alleges,  that,  being  so  in  quiet  and  peaceable  possession  of  said 
described  premises,  and  entitled  to  the  possession  of  the  same, 
the  said  defendant,  on  or  about  the  25th  day  of  February, 
1863,  unlawfully  entered  upon  the  said  described  premises, 
and  took  possession  of  the  same,  and  the  said  defendant  has 
ever  since  illegally  and  unlawfidly  detained  possession  of  the 
same  from  the  plaintiff  against  the  form  of  the  statute  in  such 
case  made  and  provided,  to  her  great  damage,  to  wit,  the  sum 
of  fifty  dollars."  This  is  the  entire  averment  with  respect  to 
the  character  of  the  entry  and  detainer.  The  facts  alleged 
are  sufficient  to  authorize  a  recovery  in  the  action  formerly 
denominated  ejectment  —  nothing  more.  It  is  unnecessary  to 
add,  that  neither  a  Justice  of  the  Peace,  nor  the  Ciounty  Court 
on  appeal,  has  jurisdiction  in  such  an  action. 
Judgment  reversed  and  cause  remanded. 


GEORGE  T.  CROWTHER  v.  THOMAS  ROWLANDSON, 
AND  ELIZA  J.  D.  ROWLANDSON. 

Pboo^  of  Insanity. —  Proof  that  at  the  time  a  grantor  delivered  a  convey- 
ance of  property  to  the  grantee,  he  was  Incapacitated  from  taking  a  rational 
care  of  hie  property  by  reason  of  mental  delusion,  is  sufficient  to  Justify  a 
Court  in  setting  aside  the  conveyance  on  the  ground  of  the  insanity  of  the 
grantor.  A  total  loss  of  understanding  is  evidence  of  an  imbecile  rather 
than  of  an  insane  mind. 

Limitation  of  Action  to  skt  abidb  Dbbd  of  Insamb  Mak. —  If  a  person, 
while  insane,  is  fraudulently  induced  to  execute  a  conveyance  of  his  prop- 
erty to  another,  the  Statute  of  Limitations  will  not  commence  rmming 
against  the  grantor's  right  to  commence  an  action  to  set  aside  the  deed, 
until  he  recovers  his  reason  and  discovers  what  he  has  done. 

JfOTXOM  FOB  Nbw  Tbial  aftbb  Rbfbbbncb. —  If,  after  the  Court  has  filed  Its 
findings  of  fact,  and  made  an  order  sending  the  case  to  a  referee  to  take 
and  state  an  account,  a  motion  is  made  for  a  new  trial,  the  motion  will  not 
stay  the  proceedings  pending  before  the  referee. 

Whbn  Notice  to  movb  fob  Nbw  Tbial  should  bi  Oitbn. —  If  the  case  Is 
tried  by  the  Court,  and  findings  of  fact  are  made  and  filed,  and  the  case  Is 
then  sent  to  a  referee  to  take  and  state  an  account,  the  necessary  steps  to 
apply  for  »  Qew  trial  should  not  be  taken  until  the  final  report  of  the 
referee  is  filed. 

Statement  must  Sfbcifx  Bbbob. —  On  appeal  from  an  order  denying  a  new 
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trial,  the  appellate  Court  will  not  entertain  an  objection,  howoTer  well 
founded,  unless  It  is  specified  as  an  error  In  the  statement. 

Vakimq  am  Account  bt  l  Rkfbbxb. —  If  a  conTeyance  Is  set  aside  at  the  salt 
•f  the  grantor,  beeaose  of  his  Insanity  at  the  time  of  tta  delivery,  the  ae- 
eount  taken  under  the  decree  should  Include  such  property  only  as  passed 
Into  the  hands  of  the  grantee  under  the  transfer. 

Abtofpbl  im  Rblation  to  DnposmoN. —  If  a  commission  to  take  the  depo- 
sition of  a  wltncMi  out  of  this  State  la  Issued,  on  the  application  of  one 
party  without  the  consent  of  the  other,  to  a  person  who  Is  not  a  Jadge,  or 
Justice  of  the  Peace,  or  a  Commissioner  appointed  by  the  Goyernor  of  this 
State,  and  the  party  who  does  not  consent,  after  the  appointment,  flies  cross 
Interrogatories,  and  stipulates  as  to  the  manner  in  which  the  deposition  shall 
be  returned,  he  is  estopped  from  saying  that  the  Commissioner  was  hnprop- 
•rly  appointed. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  in  this  case  sets  forth  substantially  that  the 
plaintiff,  after  a  residence  of  some  years  in  the  City  of  San 
Francisco,  was,  on  the  16th  of  April,  1856,  possessed  of  real 
and  personal  property  to  the  amount  of  about  forty  thousand 
dollars.  That  the  defendant,  Eliza  J.  D.  Rowlandson,  is  the 
sister  of  the  plaintiff,  and  the  defendant,  Thomas  Rowlandson, 
her  husband.  That  the  defendants  emigrated  from  England  to 
California,  and  arrived  in  San  Francisco  about  the  first  of 
March,  1856;  that  they  were  poor  when  they  left  England, 
and  when  they  arrived  in  San  Francisco  were  destitute  of 
means;  that  when  they  arrived  the  plaintiff  was  in  ill  health, 
which  affected  his  mind,  and  that  he,  soon  after  their  arrival, 
became  insane;  that  while  in  this  condition  the  defendants 
instigated  him  to  embark  in  the  steamship  for  New  York,  on 
the  21st  of  April,  1866;  that  he  reached  the  East  in  that 
situation,  and  did  not  recover  so  as  to  be  fit  for  business  for  a 
period  of  two  and  a  half  to  three  years  from  that  time;  that 
he  returned  to  San  Francisco  in  November,  1860;  that  at  the 
time  he  left,  his  property  consisted:  First — Of  the  stock  in  a 
store  carried  on  by  him  in  San  Francisco,  with  a  lease  of  the 
same,  amounting  in  all  to  about  ten  thousand  dollars  in  value, 
and  bills  receivable  amounting  to  about  fifteen  thousand  dol- 
lars.   Second  —  A  piece  of  land  at  San  Francisco,  near  Mission 
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Dolores.    Third — A  house  and  improvements  on  Sutter  street. 
Fourth  —  Some  articles  of  household  furniture. 

The  plaintiff  avers  that  a  bill  of  sale  of  the  stock,  or  first 
item  mentioned,  was  executed  by  him,  while  he  was  insane, 
to  Thomas  Eowlandson  a  few  days  before  he  left,  or  on  the 
day  he  left;  that  on  the  same  day  he  executed  a  deed  of  the 
land  near  Mission  Dolores,  the  second  piece  of  property  above 
mentioned,  to  the  other  defendant,  Eliza  J.  D.  Rowlandson, 
and  also  the  bill  of  sale  of  the  house  and  improvements  on 
Sutter  street,  and  of  the  articles  of  household  furniture,  being 
the  third  and  fourth  pieces  of  property  above  mentioned. 

He  further  states  that  no  consideration  was  paid  for  those 
instruments ;  that  he  was  insane  when  they  were  executed ;  that 
the  defendant  knew  him  to  be  then  insane,  and  fraudulently 
procured  himTb  execute  those  instruments,  and  when  he  left 
took  possession  of  the  property. 

The  consideration  expressed  on  the  face  of  those  instruments 
is  as  follows,  viz: 

In  the  bill  of  sale  to  the  defendant,  Thomas  Rowlandson, 
of  the  stock  in  trade,  five  thousand  dollars.  In  the  bill  of  sale 
to  Mrs.  Rowlandson  of  house  and  iraproveni?nts  on  Sutter 
street^  and  the  furniture,  one  thousand  dollars,  and  in  the  deed 
of  the  real  estate  near  Mission  Dolores,  to  !Mrs.  Rowlandson, 
one  dollar. 

The  complaint  prays  that  those  instruments  be  declared  null 
and  void;  that  the  defendants  be  adjudged  to  reconvey  the 
property  thereby  granted  or  transferred,  and  that  they  account 
for  all  moneys  received  by  them  for  the  rents,  and  from  the 
personal  property. 

The  answer  of  the  defendants  denies  their  pecuniary  inability 
in  England,  or  their  want  of  means  on  their  arrival  in  San 
Prancisco.  They  deny  the  alleged  insanity  of  the  plaintiff  at 
the  time  of  the  execution  of  the  several  instruments;  they 
aver  that  the  bill  of  sale  of  the  house  and  improvements  was 
executed  on  the  15th  August,  1866,  instead  of  the  16th  April, 
1S66,  and  was  delivered  to  defendant,  Mrs.  Rowlandson, 
immediately  on  her  arrival.     The  consideration  for  the  sale 
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of  the  stock  is  particularly  set  out,  and  they  deny  that  the 
several  instruments  were  executed  without  any  consideration; 
they  deny  that  the  plaintiff  became  insane  before  he  left  San 
Francisco,  and  that  instead  of  inducing  him  to  leave,  he  went 
away  against  their  urgent  request  and  remonstrance.  It  is 
also  alleged  that  the  plaintiff  recovered  the  entire  use  of  his 
reason  in  1857,  and  they  plead  the  Statute  of  Limitations, 
the  action  not  having  been  commenced  till  the  2d  October, 
1861,  more  than  three  years  from  the  time  of  his  recovery. 

A  replication  was  filed  in  which  plaintiff  admits  that  he 
made  a  mistake  in  the  complaint  as  to  the  date  of  the  bill  of 
Bale  of  the  honse  and  furniture  to  Mrs.  Eowlandson,  but  he 
denies  on  his  information  and  belief  that  it  was  delivered  to 
her  immediately  on  her  arrival  at  San  Francisco. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  0.  Buchan,  for  Appellants, 

The  law  on  the  question  of  insanity  or  mental  imbecility 
affecting  civil  contracts,  is  well  settled. 

No  degree  of  physical  or  mental  imbecility  which  does  not 
deprive  one  of  legal  competency  to  act  is  of  itself  sufficient  to 
avoid  a  contract.      (Famham  v.  Brooks,  9  Pick.  212.) 

A  contract  with  a  man  of  weak  mind  is  binding,  if  no  fraud 
or  undue  advantage  is  taken  of  his  situation.  (Somes  v.  Skin- 
ner,  16  Mass.  358.) 

In  order  to  avoid  a  deed,  an  entire  loss  of  the  understanding 
must  be  shown.  Proof  of  a  weak  or  impaired  mind,  or  a  want 
of  understanding  on  some  occasion  only,  is  not  enough.  (Per- 
son V.  Warren,  14  Barb.  N".  T.  458;  Jackson  v.  King,  21 
Cowen,  207;  Petrie  v.  Shoemaker,  24  Wend.  45.) 

Mere  imbecility  is  not  sufficient.  (Blanchard  v.  Nestle,  8 
Denio,  37;  see  also  the  celebrated  Parrish  case  in  the  25th 
New  York  Reports,  recently  published,  where  the  whole  doc- 
trine is  fully  discussed.) 

Hoge  &  Wilson,  for  Kespondent,  referred  to  Stock  on  Non 
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Compos  Mentis,  25  Law  Lib.  1-12 ;  and  Shelf ord  an  Lunacy, 
1-49;  and  Halsam  on  Madnees,  41^  42.) 

By  the  Court,  Shaftbe,  J. 

The  plaintiff  executed  to  his  sister,  Mrs.  Eowlandson,  a  deed 
of  a  lot  situate  near  the  Mission  Dolores,  in  the  City  and 
County  of  San  Francisco,  and  a  bill  of  sale  of  a  house,  and 
other  improvements,  on  a  lot  on  Sutter  street,  including  also 
certain  household  furniture.  The  conveyance  bears  date  April 
15,  1856,  and  the  bill  of  sale,  August  15,  1855,  but  both  were 
acknowledged  on  the  same  day,  viz:  April  15,  1856.  The 
plaintiff  also  sold  to  Thomas  Eowlandson,  at  or  about  the  same 
date,  a  warehouse  situate  on  Leidesdorff  street,  together  with 
the  plaintiff's  stock  in  trade  therein,  and  assigned  to  Rowland- 
son  the  lease  of  the  lot  on  which  the  warehouse  stood,  and  the 
good  will  of  the  plaintiff's  business  as  a  wholesale  and  retail 
liquor  merchant,  and  certain  book  debts  and  bills  receivable  — 
all  of  the  aggregate  value  of  twenty-five  thousand  dollars. 
The  plaintiff  left  for  the  East  by  the  steamer  of  April  21,  1856, 
and  Eowlandson  on  that  day  took  possession  of  all  and  sin- 
gular the  property  before  named,  and  proceeded  in  the  conduct 
of  the  liquor  business,  and  in  the  management  of  all  the  prop: 
erty,  in  his  own  name.  The  plaintiff  returned  to  this  State 
November  24,  1860,  and  on  the  2d  of  October,  1861,  com- 
menced this  action  for  the  purpose  of  setting  aside  the  con- 
veyance, bills  of  sale  and  assignments  aforesaid,  on  the  ground 
that  he  was  incapacitated  by  insanity  from  transacting  business 
at  the  time  the  papers  were  executed.  The  answer  denies  the 
allegation  of  insanity,  and  sets  up  the  Statute  of  Limitations 
in  bar.  The  trial  was  by  the  Court,  who  found  for  the  plain- 
tiff on  both  issues.  The  defendants  moved  for  a  new  trial,  on 
the  ground  that  the  evidence  did  not  justify  the  decision,  and 
also  on  the  ground  of  certain  alleged  errors  of  law  occurring 
at  the  trial.  A  new  trial  was  denied,  and  the  defendants' 
appeal  is  from  the  order. 

First — Afl  to  the  suflSciency  of  the  evidence  to  justify  the 
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finding  that  the  plaintiff  was  insane  at  the  time  the  convey- 
ance and  the  other  instruments  were  executed. 

The  appellants  insist  that  there  is  no  evidence  in  the  case 
tending  to  prove  that  the  plaintiff  was  insane  at  the  time  the 
execution  of  the  papers  was  perfected  hy  delivery ;  or  if  there 
was,  still  that  the  evidence  on  the  other  side  was  so  over- 
whelming, as  to  justify  the  interposition  of  this  Court  under 
the  rules  by  which  its  practice  in  such  cases  is  governed. 

The  only  point  which  we  are  here  called  upon  to  consider, 
is,  whether  there  was  a  sensible  conflict  in  the  evidence  bear- 
ing upon  the  question  of  insanity. 

The  counsel  of  the  appellants  is  mistaken  in  supposing  that 
the  plaintiff's  alleged  insanity  could  be  established  only  by 
proof  that  he  was  "entirely  destitute  of  understanding." 
Loss  of  understanding  would  be  proof  of  an  imbecile  rather 
than  of  an  insane  or  disordered  mind.  Fatuity  is  one  thing, 
and  madness  is  another;  and  an  answer  to  the  larger  part  of 
the  argument  submitted  for  the  appellants,  is  found  in  the  fact, 
that  the  distinction  between  the  two  has  been  overlooked.  To 
establish  the  insanity  alleged,  it  was  suflScient  for  the  plaintiff 
to  prove  that  at  the  time  he  delivered  the  instruments  referred 
to,  he  was  incapacitated  from  a  rational  care  of  his  property 
by  reason  of  mental  delusion.     (Bond  v.  Bond,  7  Allen,  1.) 

It  appears  that  sometime  before  the  instruments  in  question 
Vere  executed,  the  plaintiff  became  involved  in  lawsuits,,  which 
were  pending  on  the  21st  of  April,  1856,  the  day  on  which  he 
left  for  the  East ;  and  the  purpose  and  drift  of  the  plaintiff's 
evidence,  was,  to  show  that  the  merely  natural  concern  awak- 
ened in  his  mind  by  the  litigation,  in  the  first  instance,  had, 
in  the  progress  of  events,  taken  on  the  form  ajid  impress  of  an 
insane  fear  that  he  was  in  danger  of  losing,  or  of  being 
"robbed'*  of  his  property  through  the  lawsuits  so  pending 
against  him;  and  that  under  the  influence  of  that  delusion  he 
transferred  all  of  his  property  without  consideration  to  his 
sister  and  her  husband. 

It  may  be  true  that  Orowther,  when  he  first  conceived  the 
purpose  of  transferring  his  property,  was  perfectly  sane,  and 
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that  he  was  also  sane  when  he  opened  a  sham  account  with 
Mrs.  Eowlandson  before  her  arrival  here  from  England;  still, 
if,  as  matter  of  fact,  he  finally  executed  the  papers  in  ques- 
tion under  the  influence  and  ascendency  of  the  delusion  named^ 
it  is  enough.  Though  one  of  the  instruments  bears  date 
August  15,  1855,  and  the  others  April  15,  1856,  yet  there  waa 
evidence  introduced  tending  to  prove  that  they  were  not  in 
fact  delivered  until  the  2l8t  of  that  month  —  the  day  when  they 
were  all  acknowledged.  On  that  day,  the  plaintiff  embarked 
for  New  York  on  board  the  steamer  Sonora.  A  fellow  passen- 
ger, who  had  known  Crowther  for  some  years,  testified,  that 
on  the  evening  of  the  21st,  his  conversation  was  rambling  and 
incoherent,  and  was  still  more  so  the  next  day ;  that  he  talked 
about  his  troubles  —  asked  the  witness  if  "he  thought  they 
would  rob  him,"  and  said  he  "did  not  know  but  that  they 
would  ruin  him,*'  He  said  he  came  away  all  of  a  sudden  — 
talked  about  his  lawsuits,  was  confused,  and  the  witness  thought 
he  was  drunk  "because  he  talked  so  foolish."  There  waa  no 
evidence  that  plaintiff  drank  anything  on  board,  and  none  even 
that  he  ever  indulged  in  the  use  of  liquor.  It  further  appeared^ 
that  on  the  third  or  fourth  day  out,  the  plaintiff  "became  a 
perfect  maniac,"  stripped  himself  of  his  clothing  and  attempted 
to  jump  overboard.  After  this  he  was  kept  in  a  close  room 
until  the  arrival  of  the  steamer  at  Panama.  At  Panama, 
Crowther  was  put  in  the  custody  of  a  man  hired  for  the  pur- 
pose by  the  Captain  of  the  steamer,  and  was  accompanied  by 
him  to  New  York  and  thence  to  his  friends  in  the  State  of 
Maine.  On  his  arrival  there,  he  was  placed  by  his  friends  in 
the  Insane  Asylum  at  Augusta. 

We  need  not  remark  upon  the  tendency  of  this  testimony,, 
nor  upon  the  question  of  its  force.  The  particular  facts  which 
it  discloses  are  recognized  indications  of  insanity  —  the  appar- 
ent inebriation  being  one  of  the  most  significant.  ( Shelf ord 
on  Lunacy,  pp.  49,  67.)  And  it  is  to  be  borne  in  mSnd  that 
these  indications  were  developed,  and  in  a  remarkable  degr.^e,. 
on  the  very  day  when  the  instruments  in  question  were  exe- 
cuted, and  but  two  or  throe  days  before  the  plaintiff  became 
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lunatic  beyond  question.  Were  there  no  other  testimony  than 
that  which  we  have  referred  to,  the  motion  for  new  trial  would 
have  to  be  denied.  But  there  is  other  testimony  tending  to 
prove  that  Crowther  was  under  the  influence  of  the  particular 
delusion  referred  to,  at  the  time  when  the  papers  were  deliv- 
ered, and  at  least  for  some  days  before.  It  was  in  proof  that 
Crowther  was  of  a  highly  nervous  temperament;  that  he  had 
been  in  the  charge  of  his  physician  for  some  twelve  months 
before  he  left  for  the  East ;  that  "  his  disease  was  more  mental 
than  bodily;"  that  this  mental  disease  increased  gradually; 
that  the  disease  threatened  to  terminate  in  lunacy,  and  might 
have  been  brought  on  by  excitement  at  any  moment;  that  a 
judgment  for  five  thousand  dollars  in  a  slander  suit  had  boon 
recovered  against  him,  and  that  he  had  been  confined  to  his 
room  for  some  ten  days  before  he  left  for  the  East;  that  he 
was  irritable,  wakeful,  and  given  to  nightwalking ;  that  "  prior 
to  his  leaving  he  was  in  the  most  excited  state  of  nervous 
irritability,"  and  so  much  so  that  the  defendant  Kowlandson 
"dreaded  the  effect  of  the  voyage,  and  opposed  it,  only  ceas- 
ing to  do  so  when  he  found  that  his  staying  might  probably  be 
productive  of  more  injury  than  taking  the  voyage."  Kow- 
landson, in  a  letter  addressed  to  the  superintendent  of  the 
Maine  Asylum,  says:  "He  (Crowther)  was  rapidly  recovering 
before  he  left  San  Francisco,  a  relapse  being  occasioned  by  the 
excitement  of  a  forthcoming  trial."  Crowther^s  physician  tes- 
tified that  he  "  called  on  Crowther  the  day  the  boat  was  about 
to  leave.  Was  sent  for  by  Rowlandson,  but  came  away  with- 
out seeing  him  (Crowther).  Was  told  by  Rowlandson  that 
Crowther  was  up  stairs,  very  excitable,  and  it  perhaps  would 
be  better  not  to  see  him.  Heard  him  walking  to  and  fro  over- 
head." The  testimony  on  the  part  of  the  plaintiff  further 
tended  to  prove  that  Crowther  was  worth  some  forty  thousand 
dollars,  and  was  in  good  standing  and  credit  as  a  merchant, 
and  there  was  little  or  no  proof  that  his  apprehensions  of  ruin^ 
as  the  result  of  his  lawsuits,  had  any  rational  basis.  The  evi- 
dence of  the  plaintiff  runs  largely  into  detail,  but  the  sub- 
stance of  it  is  contained  in  the  foregoing  summary.     This  tes- 
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timony  of  the  plaintiff,  had,  in  our  judgment,  a  manifest  ten- 
dency to  prove  the  insanity  alleged.  The  evidence  introduced 
by  the  defendants  in  support  of  their  denial  of  the  allegation  of 
insanity,  was  very  far  from  being  destitute  of  weight,  and  if 
the  Court  had  foimd  the  point  against  the  plaintiff  instead  of 
for  him,  we  could  not  have  disturbed  the  judgment  on  the 
ground  of  a  false  finding. 

Second  —  As  to  the  defense  of  the  Statute  of  Limitations. 

The  complaint  not  only  alleges  insanity  on  the  part  of  the 
plaintiff,  but  contains  allegations  of  fraud  on  the  part  of  the 
defendants,  and  the  replication  meets  the  bar  of  the  statute  on 
the  ground  that  the  action  was  brought  before  the  expiration 
of  three  years  from  the  time  when  the  fraud  was  discovered. 
We  have  examined  the  testimony  bearing  upon  the  question 
raised  by  the  replication,  and  have  considered  the  arguments 
of  counsel.  The  evidence  tends  to  prove  that  the  plaintiff 
recovered  his  reason  in  February,  1867,  and  it  is  admitted  that 
he  returned  to  the  State,  November  24,  1860.  Assuming  that 
the  plaintiff  was  insane  at  the  time  when  the  conveyance  and 
bills  of  sale  were  executed,  there  can  be  no  doubt  that  the 
point  in  controversy  might  well  have  been  found  in  the  plain- 
tiff's favor  on  the  ground  of  that  fact  alone.  All,  or  some  at 
least,  of  the  instruments  were  recorded,  but  it  cannot  be  in- 
ferred from  that  that  the  plaintiff  was  advised,  before  his  re- 
turn to  the  country,  of  what  he  had  done  while  insane.  Nor 
does  it  appear  that  either  of  the  defendants,  in  the  frequent 
letters  written  by  them  to  Crowther,  or  his  friends  during  his 
absence,  made  any  disclosures  on  that  subject.  A  power  of 
attorney,  executed  by  the  plaintiff  to  Rowlandson  at  or  about 
the  21st  of  April,  1856,  is  referred  to  in  the  correspondence, 
and  the  prominent  idea,  presented  in  all  the  letters,  is,  that 
Kowlandson  was  managing  the  property  and  business,  as  the 
agent  of  the  plaintiff,  to  whom  it  still  belonged,  and  to  whom 
he  held  himself  accountable.  There  was  also  evidence  tend- 
ing to  prove  that  the  defendants  had  availed  themselves  of  the 
plaintiff's  insanity  to  procure  the  execution  of  the  instruments 
in  question.     The  weight  of  this  evidence  was  with  the  Court 
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that  tried  the  cause,  and,  under  the  settled  practice  of  this 
Court,  we  cannot  review  its  finding. 

Third  —  The  findings  were  filed  March  19,  1863,  and  the 
case  was  referred  to  a  Master  to  take  and  state  an  account. 
On  the  30th  of  the  same  month,  the  defendants  filed  and  served 
a  notice  of  motion  for  a  new  trial.  On  the  27th  of  April 
following,  the  defendants  moved  for  a  stay  of  proceedings 
then  pending  before  the  referee,  on  the  ground  of  the  pendency 
of  the  motion  for  new  trial.  The  motion  was  denied,  and  the 
denial  is  assigned  for  error. 

By  the  one  hundred  and  ninety-fifth  section  of  the  Act  of 
1863,  it  is  provided  that  when  "an  action  has  been  tried  by 
the  Court,  or  by  a  Commissioner  or  a  referee,"  the  party 
intending  to  move  for  a  new  trial  shall  give  a  written  notice 
thereof  within  ten  days  after  receiving  written  notice  of  the 
findings  of  the  Judge,  or  the  report  of  the  Commissioner  or 
referee.  The  issues  in  this  case  were  tried  in  part  by  the 
Court  and  were  in  part  committed  for  trial  to  a  referee;  and 
therefore,  the  case  does  not  fall  within  either  of  the  express 
allotments  of  the  section.  But  it  is  apparent  that  the  inten- 
tion of  the  Legislature,  was,  that  proceedings  in  new  trials 
should  be  postponed  until  cases  had  been  "tried."  The  trial 
of  this  case  was  not  complete  until  the  final  report  of  the 
referee  was  filed.  As  the  defendants  renewed  their  notice  of 
motion  for  new  trial  after  the  report  was  filed,  and  on  a  new 
statement,  a  decision  of  the  point  upon  which  we  have  just 
passed,  is  of  no  practical  consequence,  except,  as  it  bears 
upon  the  rcfi^ilarity  and  effect  of  the  referee's  report  as  a  pro- 
ceeding in  the  case. 

Fourth  —  It  is  objected  that,  on  the  evidence  in  the  case,  the 
plaintiflF  was  entitled  to  an  allowance  of  five  hundred  dollars 
only  as  advance  to  the  defendants  by  Brown  Brothers  &  Co., 
in  New  York.  This  objection  cannot  be  entertained,  however 
well  founded  it  may  be,  for  the  reason  that  it  is  not  specified 
as  an  error  of  fact  in  the  statement  on  motion  for  new  trial. 

Fifth  — As  to  the  seven  hundred  dollars  advanced  by  the 
plaintiff  to  the  defendant  Rowlandson  before  he  left  England 
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for  tliis  country,  it  was  improperly  allowed.  The  only  account 
that  could  be  taken,  in  the  theory  of  the  action,  was  of  the 
property  which  passed  into  the  hands  of  the  defendants  under 
the  transfer,  or  by  virtue  of  the  power  of  attorney,  made  by 
the  plaintiff  while  insane. 

Sixth  —  It  is  urged  that  the  Court  erred  in  overruling  the 
objection  taken  to  the  deposition  of  J.  W.  Crowther. 

We  are  satisfied  that  the  transactions  connected  with  the 
taking  of  the  deposition  preclude  the  defendants  from  sayinjj; 
that  the  Commissioner  was  not  a  person  competent  to  take  it. 
Cross  interrogatories  were  filed  after  the  order  designating  tlie 
Commissioner  was  made,  and  were,  together  with  the  inter- 
rogatories in  chief,  annexed  to  the  commission.  Subsequently 
the  defendants  stipulated  that  the  commission  "authorizing 
the  Hon.  George  Evans  to  take  the  deposition  of  John  W. 
Crowther,  at  the  City  of  Portland,  in  the  State  of  Maine, 
to  be  read  in  evidence  on  the  trial  of  said  action,"  should 
be  returned  by  Wells  &  Fargo's  Express.  The  defendants 
also  obtained  a  stipulation  from  plaintiff's  attorneys  granting 
further  time  within  which  to  file  cross  interrogatories,  and 
themselves  stipulated  that  the  deposition  might  be  opened  by 
the  plaintiff  without  prejudice  to  his  right  to  read  it  in  evidence 
at  the  trial  of  the  action.  The  filing  of  the  cross  interroga- 
tories after  the  Commissioner  had  been  appointed,  coupled 
with  the  first  stipulation,  in  our  judgment  estopped  the  defend- 
ants from  saying  that  the  Commissioner  was  improperly 
appointed. 

In  the  event  that  the  plaintiff  shall,  within  fifteen  days,  file 
with  the  Clerk  of  this  Court  a  release  of  the  personal  judg- 
ment against  the  defendants  of  sixteen  thousand  seven  hundred 
and  ninety-nine  dollars  and  forty-two  cents,  to  the  extent  of 
seven  hundred  dollars  parcel  thereof,  the  judgment  will  stand 
as  affirmed,  otherwise  the  judgment  is  reversed  and  new  trial 
granted. 

And  it  is  so  ordered. 
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Mr.  Justice  Sawyeb  being  disqualified  did  not  participate 
in  the  decision  of  this  case. 

By  the  Court,  Shafteb,  J.,  on  petition  for  rehearing. 

Motion  for  rehearing. 

In  the  opinion  filed  in  this  action  at  the  last  term,  we  held 
there  was  evidence  in  the  case  tending  to  prove  that  the  bill 
of  sale  of  the  house  and  improvements  on  Sutter  street, 
though  dated  August  15,  1855,  was  not  in  fact  delivered  until 
the.  21st  of  April,  1856.  We  so  held  under  the  impression 
that  it  appeared  by  the  record  that  the  instrument  was  in  the 
hands  of  Crowther  on  the  day  named,  and  that  he  then  per- 
sonally appeared  before  a  notary  and  acknowledged  its  execu- 
tion. We  were  mistaken,  in  that  particular,  however.  The 
bill  of  sale,  instead  of  being  acknowledged  by  Crowther,  was 
proved  before  the  notary  by  the  attesting  witness.  A  rehear- 
ing is  granted,  in  so  far  as  the  question  of  the  validity  of  said 
bill  of  sale  is  concerned,  unless  the  plaintiff  within  fifteen 
days  shall  file  with  tho  Clerk  of  this  Court  a  release  fully  dip- 
charging  the  property  embraced  in  said  bill  of  sale  from  the 
operation  of  the  decsree;  whereupon  the  decree  will  be  and 
stand  as  reversed  in  bo  far  as  it  avoids  and  annuls  said  bill 
of  sale,  and  will  be  and  stand  as  affirmed  as  to  the  residue 
thereof,  except  in  the  particidar  wherein  it  has  already  bejn 
modified — the  appellants  to  recover  the  costs  of  appeaL 

And  it  is  so  ordered. 

Sandekson,  C.  J.,  dissenting. 

In  order  to  entitle  a  party  to  the  relief  sought  in  this  case, 
upon  the  ground  alleged,  it  mus^  be  made  to  appear,  by  satis- 
factory evidence,  that  he  was,  at  the  time  of  the  execution 
and  delivery  of  the  several  instruments  sought  to  be  cancelled, 
non  compos  mentis,  within  the  legal  meaning  of  those  words. 
It  is  not  sufficient  to  show  a  partial  want  of  reason  or  under- 
standing, for  an  entire  and  total  absence  must  -be  shown  in 
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order  to  authorize  the  avoidance  of  a  deed  where  there  is  no 
fravd  apparent  on  the  part  of  the  grantee.  In  Osterhout  v. 
Shoemaker,  (reported  in  Note  a  to  Blanchard  v.  Nestle,  3 
Denio,  37,)  Mr.  Chief  Justice  Bronson  said:  "Our  law  does 
not  distinguish  between  different  degrees  of  intelligence.  It 
does  not  deny  to  a  man  of  a  very  feeble  mind  the  right  to  make 
contracts  and  manage  his  own  affairs.  In  the  absence  of  fraud, 
proof  of  mere  imbecility  of  mind  in  the  grantor,  however 
great  it  may  be,  will  not  avoid  his  deed.  There  must  be  a 
total  want  of  understanding." 

The  legal  presumption  is  that  every  man  is  compos  mentis, 
and  the  burden  of  proof  that  he  is  non  compos  mentis  rests  on 
the  party  who  alleges  it.  Unless,  therefore,  it  appears  from 
the  testimony  in  the  case  that  the  plaintiff  was  a  lunatic,  or 
entirely  deprived  of  his  reason  and  understanding  at  the  time 
the  several  instruments  mentioned  in  the  complaint  were  exe- 
cuted and  delivered  by  him  to  the  defendants,  he  has  failed  to 
sustain  his  action,  for  the  charge  of  fraud  is,  in  my  judgment, 
without  foundation  in  the  evidence.  It  is  agreed  that  all  the 
evidence  bearing  upon  the  question  is  contained  in  the  tran- 
script 

The  plaintiff  alleges  that  his  insanity  commenced  soon  after 
the  first  of  March,  1856,  which  was  the  date  of  the  defendants' 
arrival  in  San  Francisco.  The  bill  of  sale  of  the  house  and 
improvements  on  Sutter  street  to  the  defendant  Mrs.  Rowland- 
eon  was  made  on  the  15th  of  August,  1855,  more  "than  six 
months  prior  to  the  alleged  date  of  the  plaintiff's  insanity. 
The  only  testimony  as  to  the  delivery  of  this  bill  of  sale  is 
that  of  the  defendant  Thomas  Rowlandson,  who  stated  that 
the  plaintiff  delivered  it  to  his  wife  at  breakfast  on  the  morn- 
ing after  their  arrival  in  San  Francisco,  which  was  the  second 
of  March,  1856,  and  according  to  the  plaintiff's  own  statement, 
prior  to  the  date  of  his  insanity.  The  other  instruments  were 
executed  on  the  15th  of  April,  1856,  and  acknowledged  on  the 
21st  of  the  same  month,  the  latter  being  the  same  day  on  which 
the  plaintiff  sailed  for  Xew  York. 

The  only  witness  examined  by  the  plaintiff  for  the  purpose 


Jan.,  1865.]         Ceowthbb  v.  Eowlandson.  889 

Opinion  of  Sanderson,  C  J.,  dlBsentlng. 

of  establishing  his  insanity  at  or  prior  to  the  15  th  of  April, 
was  Dr.  Mackintosh,  who  had  known  the  plaintiif  for  about 
twelve  years,  and  for  several  years  prior  to.  his  departure  for 
the  Atlantic  States  in  1856  had  been  his  attending  physician. 
Dr.  Mackintosh  stated  that  he  last  saw  the  plaintiff  in  1856, 
about  fifteen  days  before  his  departure ;  that  plaintiff  had  been 
confined  to  his  bed  about  ten  days  some  short  time  prior  to  his 
departure  East ;  that  his  disease  was  more  mental  than  bodily ; 
that  his  symptoms  were  alarming,  showing  a  tendency  to 
insanity.  Upon  cross  examination  Dr.  Mackintosh  stated  that 
he  could  not  say  that  the  plaintiff  was  non  compos  mentis 
during  any  portion  of  the  time  he  saw  or  attended  him;  but 
on  re-examination  he  testified  that  his  condition  was  such  that 
he  might  have  become  insane  at  any  moment  from  any  excit- 
ing cause ;  that  any  prostration  in  his  business  or  change  in  his 
property  might  have  brought  on  mental  alienation.  Dr.  Mack- 
intosh was  examined  not  only  as  the  plaintiff's  attending  phy- 
sician, but  as  a  medical  expert.  The  most  that  can  be  claimed 
for  his  testimony  is  that  it  establishes  a  condition  of  health  on 
the  part  of  the  plaintiff,  at  or  about  the  time  of  his  departure 
for  the  East^  threatening  future  insanity  upon  any  exciting 
cause  affecting  his  business;  but  his  testimony  utterly  fails  to 
show  that  at  any  time  prior  to  his  departure  the  plaintiff  had 
passed  from  sanity  to  insanity.  If  there  is  any  other  testimony 
than  that  of  Dr.  Mackintosh  tending  to  establish  insanity  prior 
to  the  plaintiff's  departure  for  the  East,  it  has  escaped  my 
notice. 

On  the  part  of  the  defense,  several  witnesses  were  examined 
for  the  purpose  of  showing  that  up  to  that  time  the  plaintiff 
was  perfectly  sane.  Among  them  was  Mr.  Richards,  the  con- 
fidential clerk,  bookkeeper  and  business  man  of  the  plaintiff, 
who  drew  the  instruments  in  question,  and  Thibault,  the 
notary  who  took  the  acknowledgments.  Also,  Clement  Nixon, 
who  was  the  plaintiff's  barkeeper,  and  William  McDonald,  who 
was  his  drayman,  and  several  others,  who,  as  is  shown,  were 
on  terms  of  intimacy  with  the  plaintiff  up  to  or  within  a  short 
time  of  his  departure^  all  of  whom  testified  that  they  never 
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saw  anything  in  the  plaintiff's  manner  or  conduct  indicative 
of  insanity.  It  is  true  that  the  testimony  of  these  witnesses 
is  of  a  negative  character,  but  in  view  of  their  long  acquain- 
tance with  the  plaintiff,  and  their  means  of  observation  and 
knowledge,  it  is  entitled  to  great  weight,  especially  when  sus- 
tained by  the  evidence  of  a  medical  attendant  who  negatives 
the  idea  of  present  insanity.  In  this  connection,  it  is  well 
to  call  attention  to  the  following  note,  written  by  the  plain- 
tiff four  days  after  leaving  San  Francisco,  and  addressed  to  the 
steward  of  the  steamship  Sonora,  on  board  of  which  the  plain- 
tiff sailed : 

"Mr.  Thomas  Harris —  Dear  Sir:  Should  anything  happen 
to  me  on  this  passage,  you  will  please  take  charge  of  all  my 
things  and  deliver  them  to  my  brother-in-law,  Mr.  Thomas 
Kowlandson,  of  San  Francisco,  on  your  return.  He  will  pay 
you  any  charge  y9u  have  on  them.  I  send  my  best  love  to  my 
dear  sister  and  all  the  folks. 

"  I  am,  dear  sir,  yours  truly, 
j  "George  T.  Ceowtheb. 

"Friday  morning,  steamer  Sonora,  on  her  passage  to  Pan- 


The  plaintiff  was  cettainly  sane  when  he  wrote  this  note, 
but  seems  to  h&ve  had  at  that  time  a  presentiment  of  the  calam- 
ity which  soon  after  befell  him. 

For  the  purpose  of  showing  that  the  plaintiff  was  insane 
when  he  sailed  from  San  Francisco,  or  became  so  soon  after, 
Joseph  H.  Lyon,  a  fellow  passenger,  was  examined  on  the  part 
of  the  plaintiff,  who  testified  to  what  are  shown  to  have  been 
symptoms  of  insanity,  commencing  with  the  day  of  his  depar- 
ture and  continuing  until  the  third  or  fourth  day,  at  which 
time  he  became,  in  the  language  of  the  witness,  "a  perfect 
maniac.'^  On  the  part  of  the  defendants  the  purser  of  the 
ship,  Mr.  Qoddard,  was  examined,  who  testified  that  he  had 
been  previously  acquainted  with  the  plaintiff.  That  he  saw 
him  on  the  second  day  out  and  two  or  three  times  a  day  there- 
after until  he  became  insane,  and  did  not  observe  for  the  first 
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five  days  of  the  voyage  anything  in  the  manner  and  appearance 
of  the  plaintiff  different  from  what  he  had  observed  in  his 
previous  acquaintance  with  him.  It  was  his  impression  that 
the  ship  was  approaching  the  tropics,  about  five  days  after 
starting,  before  anything  was  discovered  or  appeared  to  be  the 
matter  with  the  plaintiff.  According  to  the  testimony  of  both 
these  witnesses  there  was  a  cabin  passenger  by  the  name  of 
Lazard  on  board  who,  according  to  Lyon,  occupied  a  room 
adjoining  that  of  the  plaintiff,  and  according  to  Goddard  a  room 
in  the  same  part  of  the  ship.  Lazard  had  a  keeper  and  was 
very  violent  and  noisy.  As  to  the  effect  of  going  into  a  warm 
climate  and  a  close  proximity  with  a  raving  maniac  upon  a 
person  having  a  tendency  to  insanity,  Dr.  Mackintosh  was 
examined  as  an  expert,  and  testified  that  these  circumstances 
would  have  a  tendency  to  produce  an  exaltation  of  the  dis- 
ease, and  also  to  confirm  it.  Such  is,  in  substance,  all  the  tes- 
timony bearing  upon  the  question  of  insanity  except  the  fact 
that  tie  instruments  were  executed  without  consideration. 

The  Court  below  found  that  the  plaintiff  conveyed  the  prop- 
erty in  question  to  the  defendants  without  any,  consideration, 
and  I  think  that  the  finding  in  this  respect  is  sustained  by  the 
evidence.  The  fact  that  a  man  has  conveyed  away,  without 
consideration,  all  or  nearly  all  of  his  property,  unexplained, 
might  afford  ground  to  suspect  his  sanity,  and  if  the  other 
testimony  in  this  case  failed  to  explain  the  plaintiff's  conduct 
in  this  respect,  I  should  be  strongly  inclined  to  hold  that  the 
finding  of  the  Court  below  was  correct.  It  is  very  difficult, 
if  not  impossible,  to  show  by  testimony  the  precise  point  of 
time  at  which  sanity  ends  and  insanity  begins;  and  where  it 
is  clearly  shown,  as  in  the  present  case,  that  insanity  actually 
existed  within  a  short  time  after  the  events  alleged  to  have 
been  produced  by  it  occurred,  we  should  be  justified  in  hold- 
ing that  the  actor  was  at  the  time  insane,  when  his  acts  are 
contrary  to  human  experience  and  can  be  explained  upon  no 
rational  theory.  But  I  think  that  the  conveyance  of  nearly  all 
of  his  property  by  the  plaintiff  to  his  sister  and  her  husband 
<5an  be  explained  upon  a  rational  theory  deducible  from  the 
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evidence  in  the  case,  and  that  it  can  be  shown  that  such  theory 
is  consistant  with  a  sane,  though  not  with  an  honest  purpose^ 
and  that  such  conveyance,  instead  of  being  one  of  the  effects 
of  insanity,  was  a  link  in  the  chain  of  circumstances  by  which 
it  was  induced. 

It  appears  from  the  evidence  that  at  the  time  these  convey- 
ances were  made  there  were  several  suits  at  law  pending 
against  the  plaintiff  for  large  amounts  of  money,  one  of  which 
had  already  ripened  into  judgment  for  the  sum  of  five  thou- 
sand dollars  and  was  standing  on  appeal.  These  suits  were  a 
source  of  constant  annoyance  and  apprehension  to  the  plaintiff 
and  the  staplo  of  his  thoughts  and  conversation.  Suffering 
more  or  less  from  illness  and  the  depression  of  spirits  thereby 
induced  it  is  not  surprising  that  he  should  have  regarded 
them,  as  he  seems  to  have  done,  as  threatening  financial  ruin. 
Nor  is  it  altogether  contrary  to  human  experience  to  find  him, 
under  such  circumstances,  preparing  to  avoid  the  conse- 
quences of  the  coming  storm  in  a  manner  in  which  neither 
law  nor  good  morals  can  justify.  It  further  appears,  as  we 
have  already  seen,  that  he  commenced  the  work  of  transfer- 
ring his  property  as  early  as  August,  1855,  by  executing  to 
his  sister  a  bill  of  sale  of  the  house  and  improvements  on 
Sutter  street,  at  a  time  when  there  is  no  pretense  that  he  was 
insane,  and  without  any  consideration,  as  he  himself  alleges. 
And  in  January,  1856,  he  caused  his  bookkeeper  to  open  an 
account  with  his  sister,  who  had  not  yet  arrived  in  the  coun- 
try, and  from  whom,  according  to  his  own  account,  he  had 
never  received  a  dollar,  commencing  with  a  credit  of  one 
thousand  five  hundred  and  thirty-seven  dollars,  cash  loaned. 
He  also  bought  a  buggy  for  the  sum  of  three  hundred  and 
fifty  dollars  in  his  sister's  name;  also,  some  property  at  the 
sale  of  the  Folsom  estate;  all  of  which  was  done  at  a  time 
long  prior  to  the  date  at  which  he  alleges  he  became  insane. 
When  his  sister  arrived,  he  delivered  the  bill  of  sale,  and 
afterwards  proceeded  and  fully  executed  the  design  which  he 
Beems  to  have  formed  six  months  previous,  by  convoying  his 
real  estate  to  his  sister,  and  transfering  his  mercantile  busi- 
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ness,  including  stock  in  trade,  to  her  husband,  and  soon  after 
departed  from  the  State.  Bodily  illness,  care  and  anxiety  on 
account  of  his  business  affairs,  apprehension  of  ruinous  results 
following  from  the  pending  lawsuits,  in  connection  with  the 
fear  that  he  had  placed  himself  too  much  in  the  power  of  his 
sister  and  her  husband,  soon  thereafter  resulted  in  temporary 
insanity. 

This  theory,  that  the  plaintiff  transferred  his  property  to 
his  sister  and  brother-in-law  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,  is  moreover  fully  sustained 
by  letters  written  by  Eowlandson  to  the  brother  of  the  plain- 
tiff, residing  in  Maine,  and  introduced  in  evidence  by  the 
plaintiff.  In  those  letters  Eowlandson  represents  himself  as 
carrying  on  the  business  for  the  plaintiff,  and  desires  that  the 
plaintiff  may  be  assured  that  his  affairs  are  not  suffering  in 
consequence  of  his  absence.  This  language,  used  at  a  time 
*  when  the  pending  controversies  could  not  have  been  antici- 
pated, is  in  perfect  harmony  with  the  view  which  I  have  taken 
of  this  transaction,  but  it  is  widely  at  variance  with  the  theory 
upon  which  this  action  is  sought  to  be  maintained.  Had  Row- 
landson  fraudulently  taken  advantage  of  the  plaintiff^s  alleged 
insanity  for  the  purpose  of  robbing  him  of  his  estate,  under  the 
pretense  of  a  purchase,  he  would  not  afterwards  have  spoken 
in  letters  to  the  brother  of  the  plaintiff  of  the  business  and 
estate  as  being  conducted  an^  managed  by  him  as  the  agent 
of  the  plaintiff  and  for  his  use  and  benefit 

Thus,  the  fact  that  the  conveyances  were  made  without  con- 
Bideration  is  explained  by  the  testimony  in  the  case,  and  shown 
to  be  consistent  with  the  idea  of  sanity.  Leaving  this  fact, 
therefore,  out  of  view,  the  question  of  insanity  is  made  to 
depend  for  its  solution  solely  upon  the  testimony  of  Dr.  Mack- 
intosh, and  Lyon,  on  the  part  of  the  plaintiff,  and  Goddard, 
Richards,  Thibault,  Nixon,  McDonald  and  others,  whose  testi- 
mony was  of  a  like  character  with  that  of  the  last  four  named, 
and  the  plaintiff's  note  to  the  ship's  steward,  on  the  part  of 
the  defendants.  This  testimony  shows  that  the  plaintiff  be- 
came insane  four  or  five  days  after  he  left  San  Francisco,  but 
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in  my  judgment  utterly  fails  to  show  that  he  was  insane  on 
the  15th  of  August^  1855,  when  he  executed  the  bill  of  sale 
of  the  house  on  Sutter  street,  or  on  the  2d  of  March,  1856, 
when  he  delivered  it  to  his  sister,  or  on  the  15th  of  April,  1856, 
when  he  executed  the  other  papers,  or  on  the  21st  of  the  same 
month,  when  he  acknowledged  their  execution.  On  the  con- 
trary, there  is  in  this  testimony  no  conflict,  and  it  all  tends  to 
prove,  if  it  proves  anything,  that  the  plaintiff  at  these  several 
dates  was  sane,  or  at  least  that  he  was  not  non  compos  mentis 
within  the  legal  meaning  of  those  words. 

Such  being  my  views  upon  the  controlling  question  involved 
in  this  case,  I  am  compelled  to  dissent  from  the  judgment  pro- 
nounced by  a  majority  of  the  Court 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 


THE  PEOPLE  V.  J  AMIES  A,  SHOTWELL. 

Discharge  of  Jury  in  Criminal  Case. —  If,  after  the  Jary  in  a  criminal 
case  haye  retired  to  deliberate  on  their  yerdlct,  the  Conrt  directs  the 
Sheriff  to  dlscharp:e  them  if  they  do  not  agree  on  their  yerdlct  by  a  certain 
honr,  and  then  adjonrns,  and  at  the  hour  named  the  Sheriff  discharges  the 
jury,  this  will  not  operate  as  an  acquittal  of  the  defendant,  hut  another 
trial  may  be  had. 

Charob  of  Two  Offenses  in  Indictment. —  If  an  Indictment  for  forgery  con- 
tains two  counts,  In  each  of  which  a  copy  of  the  Instrument  alleged  to  haye 
been  forged  is  set  out,  and  the  copies,  are  alike,  it  wUl  not  be  presumed  that 
each  is  a  copy  of  only  one  and  the  same  original  Instrument,  without  an 
allegation  to  that  effect  In  the  second  count. 

When  Several  distinct  Offenses  may  conbtitutb  a  Single  Crime. —  A 
person  guilty  of  forging  a  check,  and  also  of  an  attempt  to  pass  it,  or  of 
passing  it  as  true  and  genuine  with  Intent  to  damage  and  defraud  another 
person,  may  be  Indicted,  tried,  and  conylcted  for  all  these  connected  and 
consecutive  acts  as  constituting  one  transaction  and  one  crime ;  or  if  guilty 
of  but  one  of  such  acts,  he  may  be  indicted,  tried,  and  convicted  for  its 
commission  as  constituting  a  distinct  crime. 

How  Objection  to  Indictment  to  be  taken. —  If  there  Is  more  than  one 
offense  charged  In  the  indictment,  the  defect  should  be  taken  advantage  of 
by  demurrer.  If  the  objection  be  not  taken  by  demurrer.  It  cannot  be  con- 
sidered on  motion  in  arrest  of  judgment. 

IBlbction  as  to  Count  on  which  Accdsed  shall  be  tried. —  If  the  indict- 
ment contains  more  than  one  count,  each  charging  a  distinct  offense,  the 
Court  is  not  required  to  compel  the  prosecutor  to  elect  upon  which  connt 
of  the  Indictment  he  will  try  the  accused. 
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SiNTBNCB  WHBBE  INDICTMENT  criAROES  Two  OFFENSES. —  If  the  Indictment 
contains  more  than  one  count,  each  charging  a  distinct  offense,  and  th« 
▼erdlct  Is  general,  finding  the  defendant  guilty,  the  presumption  will  be  that 
the  Judge  who  tried  the  case  pronounced  Judgment  for  the  offense  to  which 
the  eyidence  was  directed  and  was  properly  applicable. 

Appeal  from  the  County  Court,  City  and  Counly  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  Vanarman,  for  Appellant 

The  practice  in  criminal  cases  in  California  is  very  minutely 
regulated  by  statute,  leaving  very  little  scope  for  the  opera- 
tion of  the  common  law  in  mere  matters  of  practice. 

A  jury  once  charged  with  a  criminal  case  shall  not  be  dis- 
charged before  verdict  except  for  reasons  specified  in  the  stat- 
ute, (Wood^s  Digest,  Sec.  410,  p.  302,)  "unless  by  consent  of 
both  parties,  entered  in  the  minutes,  or  unless  after  such  a 
time  as  the  Court  shall  deem  proper,  it  satisfactorily  appear 
that  there  is  no  reasonable  prospect  of  an  agreement." 

The  reasons  specified  in  said  section  are,  in  brief,  inability 
from  sickness  or  other  inevitable  accident.  No  such  accident  is 
here  pretended,  and  the  only  question  is  whether  the  jury  were 
discharged  regularly  on  account  of  inability  to  agree. 

"After  such  time  as  the  Court  shall  deem  proper,  it  must 
appear  (to  the  Court)  that  there  is  no  reaaonable  probability  of 
an  agreement" 

The  discretion  here  vested  is  given  to  the  Court  to  decide 
whether  there  is  a  probability  of  agreement,  not  to  the  Sheriff 
or  any  other  officer.  It  is  a  judicial  discretion  as  much  as  any 
other  required  to  be  exercised  in  the  course  of  the  trial,  and 
according  to  elementary  principles,  cannot  be  delegated  or  exe- 
cuted by  proxy. 

Suppose  the  Judge  should  leave  the  whole  question  of  how 
long  the  jury  should  be  kept  together,  and  when  it  had  become 
apparent  that  the  jury  could  not  agree,  and  should  direct  the 
Sheriff  to  keep  the  jury  together  until  he  was  satisfied  that 
they  could  not  agree,  and  then  discharge  them.     Would  this 
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constitute  a  compliance  with  the  law  ?  The  duties  of  the  Sher- 
iff and  of  the  Judge  cannot  be  thus  confounded  consistently 
with  either  law  or  the  safety  of  the  citizen. 

The  question  of  discharging  or  retaining  the  juiy  is  a  judi- 
cial question,  and  cannot  be  del^ated  or  decided  by  proxy. 

Hoge  &  Wilson,  for  the  People. 

It  was  originally  doubted  whether  at  common  law,  a  jury, 
when  once  given  in  charge  of  a  case,  could  be  discharged  by 
the  Court  without  a  verdict  But  the  dictum  of  Coke  to  the 
effect  that  the  Court  had  no  such  power,  has  been  long  since 
overruled  and  held  not  to  be  law.  And  it  is  now  settled,  both 
in  England  and  the  United  States,  that  the  Courts  may,  in 
their  discretion,  discharge  a  jury  without  verdict,  when  satis- 
fied that  the  proper  administration  of  justice  requires  it.  The 
whole  doctrine  rested  upon  the  principle  of  the  common  law, 
that  no  man  should  be  twice  put  in  jeopardy  of  life  or  limb 
for  the  same  offense.  This  principle  of  the  common  law  has 
been  made  the  subject  of  constitutional  provision  in  our  organic 
law  as  well  as  in  that  of  the  United  States.  It  is  at  this  day 
well  settled,  that  the  discharge  of  a  jury  in  a  criminal  case,  and 
putting  the  prisoner  upon  a  second  trial,  is  not  a  violation  of  the 
constitutional  provision,  is  not  a  putting  in  jeopardy  a  second 
time,  and  does  not  entitle  him  to  a  discharge.  It  was  at  one 
time  thought  that  a  distinction  existed  between  capital  cases  and 
other  felonies,  but  that  distinction  has  not  been  maintained,  and 
the  better  authority  sustains  the  power  of  the  Court  to  discharge 
the  jury  for  want  of  agreement,  or  other  proper  cause,  wthout 
regard  to  the  character  or  magnitude  of  the  offense.  As  has 
been  well  said,  to  admit  it  in  any  case,  or  for  any  cause,  is  to 
yield  the  whole  principle,  and,  of  necessity,  leave  it  discretion- 
ary with  the  Court  when  and  under  what  circumstances  the 
power  should  be  exercised. 

The  Court  will  find  the  whole  doctrine  thoroughly  discussed 
and  settled  in  the  following  cases:  People  v.  Ooodwin,  18 
John.  199,  and  fol. ;  People  v.  Olcott,  2  Johns.  Cases,  301; 
People  V.  Green,  13  Wendell,  55;  United  States  v.  Haslcell, 
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4  Wash.  O.  C.  408,  410;  United  States  v.  Perez,  9  Wheaton, 
579 ;  Commonwealth  v.  Bowden,  9  Mass.  494 ;  Commonwealth 
V.  Purchase,  2  Pick,  521;  Commonwealth  v.  Roby,  12  Pick. 
496;  United  States  v.  Shoemaker ,  .2  McLean,  114;  Commonr 
wealth  V.  Townsend,  5  Allen,  Mass.  216 ;  United  States  v.  Cool- 
edge,  2  Qallison,  363 ;  People  v.  March,  6  Cal.  546. 

By  the  Court,  Curbey,  J. 

The  defendant  was  indicted  for  forgery,  to  which  he  pleaded 
not  guilty.  He  was  twice  tried.  At  the  first  trial  the  jury 
disagTecd  and  were  discharged;  on  the  second  trial  he  wa£ 
found  guilty  and  sentenced  to  be  imprisoned  in  the  State 
Prison  for  the  term  of  six  years.  The  indictment  consists  of 
two  counts.  By  the  first  count  the  defendant  is  accused  with 
having  on  the  26th  of  January,  1864,  at  the  City  and  County 
of  San  Francisco,  in  the  State  of  California,  feloniously  and 
falsely  forged  and  counterfeited  a  certain  check  —  a  copy  of 
which  is  set  forth  in  such  count  —  with  intent  to  prejudice  and 
defraud  the  drawees  therein  named.  The  second  count  of  the 
indictment  charges  that  the  defendant,  on  the  same  day  and 
year,  and  at  the  same  place,  did  feloniously  and  falsely  attempt 
to  pass,  and  did  alter  and  pass,  as  true  and  genuine,  a  certain 
forged  and  counterfeit  check  —  a  copy  of  which  is  set  forth  in 
said  second  coimt,  and  is  in  the  identical  words  and  figures  of 
that  described  in  the  first  count  —  with  intent,  well  knowing 
the  same  to  be  forged  and  counterfeit,  then  and  thereby  to 
prejudice,  damage  and  defraud  the  drawees  therein  named. 

The  defendant  relies  on  three  grounds  for  a  reversal  of  the 
judgment,  as  follows: 

First — That  the  jury  first  impanelled  to  try  the  defendant 
were  irregularly  and  illegally  discharged. 

Second  —  That  the  indictment  charges  against  the  defendant 
the  commission  of  several  distinct  offenses,  and  that  the  Court 
refused  to  require  the  prosecution  to  elect  on  which  charge  to 
try  him,  though  requested  to  make  such  order. 

Third  —  That  the  verdict  of  the  jury  is  general,  convicting 
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the  defendant  of  several  distinct  offenses,  while  the  evidence 
is  confined  to  one  of  the  charges. 

We  will  examine  these  points  in  the  order  in  which  they 
are  stated. 

I.  Upon  the  first  trial  the  cause  was  finally  submitted  to 
the  jury  at  four  o'clock  in  the  afternoon  of  the  day  when  they 
retired,  and,  not  having  agreed  upon  a  verdict  at  eleven  o'clock 
in  the  night  of  the  same  day,  the  Court,  in  the  absence  of  the 
defendant,  but  in  the  presence  of  one  of  his  counsel,  directed 
the  Sheriff  that  in  case  the  jury  failed  to  agree  by  two  o'clock 
of  the  following  morning,  then  to  discharge  them.  The  jury 
not  having  agreed  at  that  hour,  they  were  discharged  as 
directed.  The  defendant's  counsel  claims  that  this  operated 
as  an  acquittal  of  the  defendant.  The  course  pursued  in  this 
particular  is  not  to  be  commended.  It  was  an  irregularity, 
but  it  does  not  therefore  follow  that  the  effect  of  it  was  to 
acquit  the  defendant.  The  four  hundred  and  eleventh  section 
of  the  Criminal  Practice  Act  reads  as  follows:  "In  all  cases 
where  a  jury  are  discharged,  or  prevented  from  giving  a  ver- 
dict by  reason  of  any  accident  or  other  cause,  except  when 
the  defendant  is  discharged  from  the  indictment  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to  them, 
the  cause  mtiy  be  again  tried  at  the  same  or  another  term." 

By  subjecting  the  defendant  to  the  trial  at  the  time  he  was 
foimd  guilty,  it  cannot  be  said  he  has  been  twice  put  in 
jeopardy  for  the  same  offense  in  violation  of  a  constitutional 
right.  On  this  point  Courts  have  been  often  called  upon  to 
interfere  for  the  protection  of  persons  accused  of  crimes,  where 
upon  the  first  trial  the  jury  has  been  discharged  without  hav- 
ing rendered  a  verdict.  In  the  case  of  The  People  against 
Ooodwirij  18  John.  187,  the  subject  was  ably  and  elaborately 
considered  by  Mr.  Chief  Justice  Spencer,  and  the  conclusion 
to  which  he  arrived  was  that,  where  a  jury  in  a  criminal  case 
is  discharged  without  having  found  a  verdict,  the  accused  may 
be  tried  again  by  another  jury,  and  that  he  is  not  thereby  put 
in  jeopardy  the  second  time  for  the  same  offense.  To  the 
same   effect  are  many   other   judgments  of  high   authoHty. 
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(United  States  v.  Shoemaker,  2  McLean,  114;  United  States  v. 
Perez,  9  Wheat  517 ;  United  States  v.  Haskell,  4  Wash.  0.  C. 
R  402 ;  People  v.  Olcott,  2  John.  Gas.  301 ;  Com.  v.  Purchase, 
2  Pick.  521 ;  Com.  v.  Rohy,  12  Pick.  496.) 

In  the  case  of  Com.  v.  Townsend,  5  Allen,  216,  the  Jnry 
after  having  been  out  seven  hours,  were  discharged  in  the 
absence  of  the  Judge,  as  in  this  case,  by  the  officer  having 
them  in  charge,  who  acted  by  order  of  the  Court;  but  the 
jury  did  not  accept  the  discharge,  but  continued  together  and 
afterward  found  a  verdict  of  guilty,  sealed  it  up,  and  the  next 
morning  brought  it  into  Court.  The  defendant  moved  to  set 
it  aside  because  it  was  made  after  the  jury  were  discharged. 
The  Court,  in  which  the  trial  was,  denied  the  motion,  but  on 
writ  of  error  the  Supreme  Court  of  Massachusetts  held  that 
the  verdict  ought  to  have  been  set  aside  for  the  reason  that 
before  the  jury  agreed  upon  it  they  had  been  lawfully  dis- 
charged from  the  consideration  of  the  case.  The  Court  in  the 
case  here  cited  say:  "We  do  not  doubt  the  authority  of  the 
Court  in  its  discretion  to  make  the  order  for  the  discharge  of 
a  jury  after  seven  hours  disagreement,  yet  a  much  preferable 
course  would  be  to  direct  the  officer,  who  had  charge  of  them, 
that  if  they  would  not  agree  by  a  certain  hour  he  should 
inquire  of  them  whether  they  were  likely  to  agree,  and  if  told 
by  them  that  they  were  not,  then  to  discharge  them."  The 
authorities  cited  and  the  reasons  on  which  they  are  founded, 
IS  a  full  answer  to  the  defendant's  objection  and  application 
for  a  discharge. 

II.  The  seventy-third  section  of  the  Act  concerning  crimes 
and  punishments  (Laws  1850,  p.  237)  declares  the  forging  or 
counterfeiting  of  a  check  for  the  payment  of  money  by  any 
person  with  intent  to  damage  or  defraud  any  person  or  per- 
sons, to  constitute  the  crime  of  forgery.  The  same  section 
also  declares  the  uttering,  publishing,  passing,  or  attempting 
to  pass  as  true  and  genuine  a  forged  or  counterfeit  check  by 
any  person,  knowing  the  same  to  be  forged  or  counterfeited* 
with  intent  to  prejudice,  damage  or  defraud  any  person  or 
persons^  to  constitute  the  crime  of  forgery  also,  and  that  the 
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offender,  upon  conviction  of  the  crime,  shall  be  punished  by 
imprisonment  in  the  State  Prison  for  a  term  not  lees  than  ono 
nor  more  than  fourteen  years. 

The  defendant  is  accused  by  the  indictment  of  having  com- 
mitted each  of  these  distinct  criminal  acts,  without  showing 
that  the  check  described  in  the  first  was  the  same  as  that 
described  in  the  second  count.  But  it  would  seem  upon  read- 
ing the  second  count  of  the  indictment  that  the  check  which 
it  is  alleged  that  the  defendant  attempted  to  pass  and  did  pass 
was  a  different  check  from  the  one  described  in  the  first  count, 
for  it  is  distinguished  as  the  "last  mentioned"  check.  It  is 
not  possible,  from  the  face  of  the  indictment,  to  say  that  the 
same  check  was  intended  to  be  described  in  both  counts;  and 
though  the  copies  are  alike  verbatim  et  literatim,  it  is  not  to  be 
presumed  that  each  is  a  copy  of  only  one  and  the  same  origi- 
nal instrument. 

If  it  appeared  from  the  indictment  that  the  check  described 
in  the  second  count  was  the  same  as  that  described  in  the  first, 
the  objection  that  several  offenses  were  charged  in  the  indict- 
ment could  not  be  maintained;  for  if  the  same  person  be 
guilty  of  making  a  forged  or  counterfeit  cheek,  and  also  of 
attempting  to  pass  it,  or  of  passing  it  (which  involves  the 
attempt),  as  true  or  genuine,  with  the  intent  to  damage  or 
defraud  another,  he  might  be  indicted  and  tried  for  all  these 
connected  and  consecutive  acts  as  constituting  one  transaction, 
or  he  might  be  indicted  and  convicted  for  each  distinct  crime 
of  which  he  might  be  proved  to  be  guilty.  The  doctrine  on 
this  subject  is  laid  down  in  Wharton's  Criminal  Law  (141),  as 
follows:  "Where  a  statute  makes  two  or  more  distinct  acts, 
connected  with  the  same  transaction,  indictable,  each  one  of 
which  may  be  considered  as  representing  a  stage  in  the  same 
offense,  it  has  in  many  cases  been  ruled,  they  may  be  coupled 
in  one  count.  Thus  setting  up  a  gaming  table,  it  has  been 
said,  may  be  an  entire  offense;  keeping  a  gaming  table  and 
inducing  others  to  bet  upon  it,  may  also  constitute  a  distinct 
offense;  for  either,  unconnected  with  the  other,  an  indictment 
will  lie.     Yet,  when  both  are  perpetrated  by  the  same  per- 
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Bon,  at  the  same  time,  ihej  oonstitute  but  one  o£Fense^  for  which 
•one  oonnt  is  sufficient^  and  for  which  bat  one  penalty  can  be 
inflicted^'  (Com.  v.  Eaton,  16  Pick.  273;  Com.  v.  Tuck,  20 
Pick.  360;  Com.  v.  Hope,  22  Pick.  1;  State  v.  Johnson,  3 
Hill's  S.  Car.  R.  1 ;  Buck  v.  State,  2  Harr.  &  John.  426 ;  State 
T.  Coleman,  6  Porter,  40;  Hinckley  v.  Com.,  4  Dana,  618.) 

The  two  hundred  and  forty-first  section  of  our  Criminal 
Practice  Act  provides  that  an  indictment  shall  charge  but  one 
offense,  but  it  may  set*  forth  that  offense  in  different  forms 
under  different  counts. 

According  to  the  common  law  the  defendant  could  not 
properly  be  charged  in  the  same  count  with  two  or  more  dis- 
tinct offenses.  (Wharton's  Cr.  Law,  139;  Com.  v.  Eaton,  15 
Pick.  274.)  Such  a  defect  would  be  fatal  on  motion  to  quasfa 
or  on  demurrer,  but  it  is  said  the  better  opinion  is  that  it  would 
not  be  ground  for  arresting  the  judgment.  (Wharton's  Cr, 
law,  141  and  683 ;  Commomvealth  v.  Tuck,  20  Pick.  360-362.) 

By  the  two  hundred  and  eighty-ninth  section  of  our  crim- 
inal code  of  procedure  it  is  provided  that  the  defendant  may 
demur  to  the  indictment  on  various  grounds  appearing  on  the 
face  of  it,  among  which  is  ^^that  more  than  one  offense  has 
been  charged  in  the  indictment."  The  two  hundred  and  ninety- 
seventh  section  provides :  "  When  the  objections  mentioned  in 
section  two  hundred  and  eighty-nine  appear  upon  the  face  of 
the  indictment  they  can  only  be  taken  advantage  of  by  de- 
murrer, except  that  the  objection  to  the  jurisdiction  of  the 
Oourt  over  the  subject  of  the  indictment,  or  that  the  facts 
stated  do  not  constitute  a  public  offense,  may  be  taken  at  the 
trial  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment'' 
If  this  section  is  to  have  full  force  and  effect,  then  the  objec- 
tion that  the  indictment  charged  the  defendant  with  having 
committed  several  distinct  offenses  camiot  be  supported.  He 
failed  to  demur  and  the  statute  says  this  objection  so  appear* 
ing  on  the  face  of  the  indictment  can  only  be  taken  advan- 
tage of  by  demurrer. 

But  after  verdict  of  guilty,  the  defendant  may  move  in 
arrest  of  judgment;  and  the  four  hundred  and  forty-second  seo- 
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tion  of  the  same  Act  provides  in  terms  that  such  motion  "  may 
be  founded  on  any  of  the  defects  in  the  indictment  mentioned 
in  section  two  hundred  and  eighty-nine."  If  to  the  language 
here  employed  the  fullest  effect  be  given,  it  necessarily  works 
a  complete  abrogation  of  section  two  hundred  and  ninety- 
seven —  a  consequence  which  should  be  avoided,  if  consistent 
with  legal  rules  of  construction  and  interpretation.  It  is  & 
familiar  doctrine  that  an  Act  of  the  Legislature  should  be  so 
construed  and  expounded  as  to  give  some  effect,  if  possible,  to 
every  portion  of  it;  and  it  is  the  duty  of  Courts,  as  far  as 
practicable,  so  to  reconcile  the  different  provisions  as  to  make 
the  whole  Act  consistent  and  harmonious.  (Com.  v.  Duane,  1 
Binney,  601;  Com,  v.  Alger,  7  Cush.  53  and  89;  Attorney- 
General  v.  Road  Company,  2  Mich.  138.)  Every  interpreta- 
tion that  leads  to  an  absurdity  ought  to  be  rejected;  or,  in 
other  words,  a  construction  should  not  be  put  upon  a  statute 
from  which  an  absurd  consequence  would  follow.  (Vattel  B. 
2,  Ch.  17,  Sec.  282;  Smith's  Com.  Sec.  486.)  It  is  not  to  be 
presumed  that  the  Legislature  intended  that  the  two  hundred 
and  ninety-seventh  section  before  quoted  should  prove  of  no 
effect,  or  practically  a  nullity.  We  repeat  that  where  a  par- 
ticular interpretation  would  be  attended  with  such  a  conse- 
quence, it  should  be  rejected,  and  that  construction  adopted 
which,  in  consonance  with  the  true  office  of  interpretation, 
will  avoid  the  entire  sacrifice  of  one  portion  of  the  statute  for 
the  purpose  of  giving  the  broadest  effect  to  another.  (Smith's 
Com.  Sections  487,  488.) 

If  the  four  hundred  and  forty-second  section  which  provides 
that  a  motion  in  arrest  of  judgment  may  be  founded  on  any  of 
the  defects  of  the  indictment  mentioned  in  section  two  hun- 
dred and  eighty-nine,  be  read  without  any  reference  to  section 
two  hundred  and  ninety-seven,  its  language,  it  may  be  con- 
ceded, is  comprehensive  enough  to  embrace  the  objection 
made.  But  we  are  not  at  liberty  to  disregard  the  two  hundred 
and  ninety-seventh  section  of  the  Act,  inasmuch  as  the  four 
hundred  and  forty-second  section  may  be  interpreted  as  refer- 
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ring  only  to  the  causes  for  arresting  the  judgment,  which  stand 
unaffected  by  section  two  hundred  and  ninety-seven. 

The  defendant  having  omitted  to  demur  to  the  indictment 
for  the  defect  objected  to,  it  cannot  properly  be  considered  on 
motion  in  arrest  of  judgment. 

The  defendant  also  complains  that  the  Court  erred  in  refus- 
ing to  compel  the  public  prosecutor  to  elect  upon  which 
coimt  of  the  indictment  he  would  try  the  accused.  If  the 
Court  has  the  right  to  require  the  election  to  be  made,  the 
exercise  of  the  authority  is  a  matter  of  discretion,  (2  Russ.  on 
Crimes,  774;  People  v.  Baker,  3  Hill,  159,)  and  where  it  does 
not  appear  that  the  defendant  sustained  any  injury  by  the 
ruling  of  the  Court  in  this  respect,  it  cannot  be  held  erroneous. 
But  under  our  statute  it  m^y  be  doubted  whether  the  Court 
has  the  right  to  compel  the  prosecution  to  elect  in  such  cases, 
because  the  statute  is  positive  that  the  objection  suggested  can 
only  be  taken  advantage  of  by  demurrer. 

III.  The  point  is  made  that  the  verdict  of  the  jury  is  gene- 
ral, convicting  the  defendant  of  several  distinct  offenses,  while 
the  evidence  is  confined  to  only  one  of  the  offenses  charged. 

In  Crowley  v.  Commonwealth  and  Kite  v.  Commonwealth,  11 
Metcalf,  575  and  581,  Mr.  Chief  Justice  Shaw  holds  that 
where  an  indictment  charges  in  one  count  a  breaking  and  en- 
tering a  building  with  intent  to  steal,  and  in  another  count  a 
stealing  in  the  same  building,  on  the  same  day,  and  the  defend- 
ant is  found  guilty  generally,  the  sentence,  whether  that  which 
is  proper  for  burglary  only,  or  for  burglary  and  larceny  also, 
cannot  be  reversed  on  error,  because  the  record  does  not  show 
whether  one  offense  only,  or  two,  were  proved  on  the  trial; 
and  as  this  must  be  known  by  the  Judge  who  tried  the  ca.se, 
the  sentence  will  be  presumed  to  have  been  according  to  the 
law  that  was  applicable  to  the  facts  proved. 

If  the  defendant  was  proved  to  be  guilty  of  both  offenses 
charged,  he  cannot  justly  complain  of  the  judgment.  If  he 
was  proved  to  be  guilty  of  only  one  of  them,  it  must  be  pre- 
sumed the  Judge  who  tried  the  case  pronounced  judgment 
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against  him  as  upon  a  verdict  for  the  offense  to  which  the  evi- 
dence was  directed  and  was  properly  applicable. 
Judgment  affirmed. 


THE  PEOPLE  V.  JUATT  ANTONIO. 

Act  cokcbbninq  Indians. — ^Tbe  Act  of  April  22d,  1850,  for  the  protectioo 
and  punishment  of  Indians,  was  intended  to  be  applied  to  Indians  in 
tribes,  or  when  Hying  in  separate  communities  or  companies,  and  not  to  a 
ease  where  an  Indian  has  bejen  llTlng  among  white  men. 

BSPBAL     OF     ACT     PRBSCRIBING     WHIPPING     FOB     LABCBNY. — ^The     ACt     Of     April 

22d,  1850,  conferring  on  Justices  of  the  Peace  the  power  to  punish  Indians 
convicted  of  larceny  by  Shipping,  is  repealed  by  the  Act  of  1856,  which 
prescribes  the  punishment  for  both  grand  and  petit  larceny. 

JVBTICB'a     JUBIBDICTION     TO     TB7     INDIAN     FOB     GBAND     LABCENT. — The     Act     Of 

April  20th,  1863,  concerning  Courts  of  Justice  in  this  State,  takes  away 
from  Justices  of  the  Peace  the  power  to  try  and  punish  Indians  for  grand 
larceny  conferred  upon  them  by  the  Act  of  April  22d,  1850,  for  the  protec- 
tion and  punishment  of  Indians. 
Bdbobn  of  Pboying  how  Stolen  Pbopbbtt  was  Obtained. — ^The  burden  of 
proving  that  stolen  property  found  in  his  possession  came  honestly  into  his 
hands  is  not  east  upon  a  defendant  In  a  criminal  case,  unless  the  prosecution 
has  introduced  evidence,  either  direct  or  presumptive,  sufficient  to  prove 
that  he  came  dishonestly  by  it. 
•  Qbnebal  OB  Special  Verdict  in  Cbiminal  Casbs. — ^The  Court  cannot 
direet  a  Jury,  in  a  trial  for  larceny,  to  render  a  special  verdict,  but,  upon 
the  request  of  either  party,  it  should  instruct  them  that  they  have  the 
discretion  to  render  either  a  general  or  special  verdict. 

Appeal  from  the  County  Court,  Santa  Cruz  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

D.  E.  Allison,  for  Appellant, 

J.  G,  McCullough,  Attomey-Qeneral,  for  the  People. 

By  the  Court,  Rhodes,  J. 

The  defendant  was  indicted  and  convicted  of  grand  larceny. 
It  was  admitted  by  the  District  Attorney  and  waa  proven  that 
ihe  defendant  was  an  Tndian. 

The  most  important  question  in  the  case  arises  upon  the 
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zefusal  of  the  Court  to  give  the  jury  the  following  instruction : 
^*  That  the  defendant  cannot  be  convicted  of  larceny  under  the 
law  as  it  is  applied  to  Indiana. ''  The  counsel  for  the  defend- 
ant claims  that  the  defendant,  being  an  Indian,  is  liable  to  be 
prosecuted  and  punished  for  the  offense  charged  against  him, 
according  to  the  provisions  of  an  Act  for  the  protection  and 
punishment  of  Indians,  passed  April  22,  1850,  and  not  under 
the  general  statutes  concerning  crimes  and  punishments.  The 
Act  of  1850  for  the  protection  and  punishment  of  Indians 
was,  in  our  opinion,  obviously  intended  to  be  applied  to 
Indians  in  tribes,  or  when  living  in  separate  communities  or 
companies,  and  not  to  a  case  where  an  Indian  has  been  living, 
as  in  this  case,  for  years  among  white  men. 

But  if  this  view  is  incorrect,  there  are  other  reasons  mili- 
tating against  the  defendant's  proposition. 

The  first  section  provides  that  "  Justices  of  the  Peace  shall 
have  jurisdiction  in  all  cases  of  complaints  by,  for  or  against 
Indians,  in  their  respective  townships  in  this  State,"  and  the 
sixteenth  section  provides  that  "an  Indian  convicted  of  steal- 
ing horses,  mules,  cattle  or  any  valuable  thing,  shall  be  subject 
to  receive  any  number  of  lashes  not  exceeding  twenty-five,  or 
shall  be  subject  to  a  fine  not  exceeding  two  hundred  dollars, 
at  the  discretion  of  the  Court  or  jury,"  and  section  seventeen 
gives  the  Justice  the  discretion  to  appoint  a  white  man  or  an 
Indian  to  do  the  whipping  in  his  presence. 

The  Attorney-General  asks  if  the  punishment  prescribed  is 
not  "  cruel  and  unusual,"  and  therefore  unconstitutional  ?  We 
think  it  is  liable  to  that  objection,  notwithstanding  it  is 
directed  by  the  Act  that  the  Justice  "  shall  not  permit  unneces- 
sary cruelty  in  the  execution  of  the  sentence." 

Besides  this,  the  Act  of  1866,  (Wood's  Digest,  337,)  defines 
both  grand  and  petit  larceny  and  prescribes  the  punishment 
to  be  inflicted  upon  conviction;  and  as  the  Act  by  its  terms 
is  applicable  to  all  cases  of  larceny,  it  repeals  by  necessary 
implication  previous  Acts  providing  a  different  mode  of  pun- 
ishment. The  Act  of  April  20,  1863,  concerning  Courts  of 
justice  of  this  State  organized  under  the  amended  Constitution, 
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confers  upon  the  County  Courts  jurisdiction  to  try  tuti  deter- 
mine indictments  for  grand  larceny,  and  does  not  conUr  upon 
Justices  of  the  Peace  jurisdiction  in  such  cases,  and  f!ius  in 
effect  it  takes  from  Justices  of  the  Peace,  whose  po\r*rs  it 
is  provided  in  the  Constitution  "shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  Courts  of  record,"  the 
jurisdiction  of  grand  larceny  attempted  to  be  conferred  upon 
them  by  the  sixteenth  section  of  the  Act  of  1850,  for  the  pro- 
tection and  punishment  of  Indians. 

^  The  defendant  also  assigns  as  error  the  refusal  of  the  Court 
1:0  instruct  the  jury  "that  proof  of  possession  of  property 
•recently  stolen  is  not  of  itself  sufficient  evidence  upon  which 
to  convict  the  prisoner  of  larceny."'  This  instruction  is 
marked  "given,"  and  the  record  shows  that  the  Court  in- 
structed the  jury  that  "if  the  horse  was  stolen  and  imme- 
diately after  being  stolen,  was  found  in  the  possession  of  the 
prisoner,  and  the  prisoner  failed  to  account  for  such  possession, 
or  to  show  that  such  possession  was  honestly  obtained,  it  is  a 
circumstance  tending  to  show  his  guilt."  If  the  instruction 
upon  that  point  had  there  closed,  the  prisoner  would  have  had 
no  cause  of  complaint,  but  the  Court  immediately  added,  "  in 
fact,  in  such  a  case,  the  burden  of  proof  is  on  the  prisoner  to 
show  the  possession  to  be  lawful."  The  burden  of  proof,  in 
respect  to  any  point  in  the  case,  is  cast  upon  the  prisoner  only 
in  consequence  of  a  prima  facie  case  having  been  made  against 
him.  The  people  must  make  out  their  case  by  evidence  that 
will  amount  to  proof  of  the  facts  alleged  in  the  indictment, 
and  the  defendant  is  not  required  to  produce  evidence  to  rebut 
such  evidence  on  the  part  of  the  prosecution,  as  merely  tends 
to  prove  the  fact  in  question;  but  when  evidence  has  been 
introduced,  either  direct  or  presumptive,  sufficient  to  prove 
the  fact  in  issue,  then  the  defendant  is  called  upon  to  rebut 
the  prima  facie  case  made  against  him. 

^  The  learned  Judge  of  the  Court  below  was  not  without 
antbority  to  sustain  that  portion  of  his  charge,  for  it  is  said  in 
2  Wharton's  Am.  Crim.  Law,  Sec.  1,777,  that  "  the  poss?>=sion 
of  property  recently  stolen  is  prima  facie  evidence  of  guilt  ia 
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the  possessor  of  the  property."  But  that  doctrine  has  been 
modified  in  this  State.  In  People  v.  Chcmhers,  18  Cal.  382, 
it  is  held  that  the  possession  by  the  defendant  of  property 
recently  stolen,  is  not  of  itself  suflBcient  to  authorize  his  con- 
viction, but  is  a  circumstance  to  be  considered  in  determining 
his  guilt  (See  3  Greenl.  Ev.  Sec  31.)  In  People  v.  Ah  Ki, 
20  Cal.  177,  the  instruction  of  the  Court  below,  stating  that 
the  burden  of  proof  was  thrown  upon  the  defendant^  of  ex- 
plaining his  possession  of  goods  recently  stolen,  was  under  con- 
sideration, and  the  Court  held  the  instruction  to  be  erroneous. 
Mr.  Justice  Norton,  in  delivering  the  opinion  of  the  Court, 
after  holding  that  the  instruction  was  erroneous,  says:  "If 
this  charge  oould  be  understood  as  only  stating  that  the 
accused  was  bound  to  explain  the  possession,  in  order  to 
remove  the  effect  of  the  possession  s&  a  circumstance  to  be  con- 
sidered in  connection  with  other  suspicious  facts,  it  would  not 
be  erroneous."  The  proof  of  possession,  together  with  proof 
-of  other  circumstances  indicative  of  guilt,  would  make  a  prima 
fade  case  against  the  defendant,  and  thereupon  the  burden 
of  proof  would  be  shifted  to  the  defendant.  It  will  be  readily 
seen  that  under  the  rule  laid  down  by  the  Court  below,  a 
person  who  had  honestly  come  into  possession  of  property  re- 
cently stolen,  might  be  convicted  of  larceny  from  the  accidental 
circumstance  that  no  one  was  present  when  he  found  the  prop- 
erty dropped  by  the  thief  in  his  flight,  or  bought  it  from  the 
thief. 

It  is  to  be  regretted  that  this  inaccuracy  is  found  in  the 
instructions,  which,  in  other  respects,  are  expressed  in  terms  of 
<K>mmendable  clearness  and  precision. 

Section  four  hundred  and  seventeen  of  the  Criminal  Prac- 
tice Act  provides  that  the  jury  may  render  a  general  or  spe- 
■cial  verdict^  except  on  an  indictment  for  libel,  in  which  case 
it  shall  be  general.  It  would  have  been  improper  for  the 
Court  to  have  directed  them  to  render  a  special  verdict,  as 
asked  for  the  defendant;  but  the  Court,  upon  the  request  of 
either  party,  should  direct  them  that  they  have  the  discretion 
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as  to  lendering  a  general  or  special  rerdict^  in  accordanoe  with 

the  provisions  of  that  section. 

The  other  errors  assigned  do  not  require  .any  consideratioiL 
Judgment  reversed  and  cause  remanded  for  a  new  trial* 


PETER  EL  BUEITETT  v.  R  PACHEOO,  Tkbabubkb  of 

State. 

BTATBMmr  ON  Application  fos  Nkw  Tbial. — ^A  Btatement  on  appllcatloi» 
for  a  new  trial,  which  does  not  specify  the  particular  errors  relied  on,  or  it 
It  is  claimed  that  the  evidence  is  InsufDcient  to  warrant  the  Terdict,  the* 
particulars  In  which  the  evidence  Is  alleged  to  be  Insqffldfiit,  should  be  dis- 
regarded by  the  Court. 

Statsmbnt  on  Appbal. — ^A  Btatement  on  appeal  ftt>m  the  Judgment,  whicb 
does  not  specify  the  erroti  relied  on.  Is  InsufDcient 

Appeal  vbom  Judqmbnt^— On  an  appeal  from  a  Judgment,  the  Court  will- 
not  review  the  evidence  for  the  purpose  of  determining  whether  the  finding* 
of  fact  are  warranted  by  the  evidence. 

Place  fob  Assignment  of  Bbbors. — ^The  place  for  an  ajsiisnment  of  errors- 
Is  in  the  statement,  and  not  In  the  notice  of  appeal. 

Appeal  on  Judgment  Boll. —  If  there  is  no  statement  on  appeal,  no  speci- 
fication of  errors  is  required. 

AoBEED  Statement  of  Facts. — If  the  parties  agree  to  a  statement  of  facts» 
and  stipulate  that  it  may  be  used  by  either  party  In  any  and  all  proceed- 
ings in  the  action,  the  statement  of  facts  becomes  a  part  of  the  Jud^ 
ment  roll. 

Appeal  from  the  District  Courts  Sixth  Judicial  District^ 
Sacramento  County, 

This  action  was  brought  against  the  State  Treasurer  to  i^ 
cover  possession  of  ten  State  bonds. 

The  other  fact^are  stated  in  the  opinion  of  the  Court 

Oeorge  B.  Moore,  for  Appellant. 

C.  T.  Ryland,  of  counsel  f o»  Appellant 

^J.  O.  McCvllough,  Attomey-Gerieral,  for  Eespondent 
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By  the  Court,  Shavtss^  J. 

The  complaint  states  that  the  plaintiff,  in  the  year  1858, 
was  the  owner  of  ten  State  bonds  of  the  State  of  California, 
issued  under  the  Act  of  April  28,  1857 ;  that  in  the  year  1858, 
he  deposited  the  bonds  with  one  John  H.  Ghiss,  of  Sacramento, 
for  the  sole  purpose  of  collecting  and  receiving  the  coupons, 
or  interest,  as  the  same  should  from  time  to  time  fall  due; 
that  thereafter,  in  September,  1860,  Gass,  without  plaintiff's 
knowledge  or  consent^  and  against  the  statute  in  such  case 
made  and  provided,  and  with  intent  to  steal  said  bonds  and  the 
coupons  attached  thereto,  converted  the  same  to  his  own  use; 
that  such  conversion  first  became  known  to  the  plaintiff  in 
February,  1863 ;  that  in  January,  1862,  the  bonds  came  wrong- 
fully and  unlawfully  into  the  possession  of  D.  R.  Ashley,  who, 
on  demand  made,  refused  to  deliver  them  to  the  plaintiff.  It 
is  further  averred  that  said  Ashley,  at  the  time  when  he 
became  possessed  of  the  bonds  had  full  notice  of  the  plaintiff's 
title,  and  that  all  other  persons  through  whose  hands  said 
bonds  passed,  had  like  notice. 

The  answer  denies  all  the  allegations  in  the  complaint, 
and  avers  that  the  bonds  and  coupons  axe  the  property  of 
the  State,  and  have  been  since  the  7th  of  September,  1860; 
that  the  instruments  were  negotiable,  and  that  the  property 
in  them  passed  by  delivery ;  that  the  bonds  had  been  redeemed 
and  purchased  by  the  State,  after  due  proceedings,  for  eight 
thousand  four  hundred  and  seventy-ei^t  dollars  and  seventy- 
five  cents,  which  was  their  full  value,  and  that  immediately 
thereafter,  and  on  said  7th  of  September,  1860,  they  were  can- 
celled and  deposited  in  the  office  of  the  Treasurer  of  the  State^ 
as  a  part  and  portion  of  the  archives  and  records.  At  said  date 
Thomas  Findley  was  State  Treasurer,  from  whom  defendant 
Ashley,  as  his  successor,  received  and  has  ever  since  held  the 
papers. 

Ashley  having  gone  out  of  office,  Pacheco,  his  successor,  was 
made  party  defendant  by  stipulation. 

The  trial  was  by  the  Court.    The  decision  was  in  favor  of 
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the  defendant,  and  judgment  was  entered  thereon  December 
18,  1863.  Notice  ojf  motion  for  new  trial  was  given  in-  due 
season,  based  on  the  following  grounds  set  forth  in  the  notice : 

First — Error  in  law  occurring  at  the  trial  and  duly  excepted 
to  by  the  plaintiff. 

Second — Because  the  judgment  is  against  law. 

Third — ^Because  the  evidence  in  the  case  is  insufficient  to 
justify  the  judgment  of  the  Court,  and  that  said  judgment  is 
contrary  to  the  evidence. 

*  A  statement  of  the  case  on  nxotion  for  a  new  trial  and  on 
appeal,  was  prepared  and  filed.  The  statement  contained  a 
full  report  of  the  proceedings  at  the  trial,  including  a  report 
of  the  evidence;  but  the  statement  did  not  "specify  the  par- 
ticulars in  which  the  evidence  was  alleged  to  be  insufficient ;  *' 
nor  the  "  particular  errors  of  law  occurring  at  the  trial  "  upon 
which  the  plaintiff  would  rely  in  support  of  his  motion,  as 
required  by  the  one  hundred  and  ninety-fifth  section  of  the 
Practice  Act,  as  amended  in  1863.  The  motion  for  new  trial 
was  denied,  and  the  appeal  is  taken  from  the  order  of  denial 
and  from  the  judgment 

1.  The  motion  for  new  trial  was  properly  overruled.  Under 
ja  positive  provision  of  the  one  hundred  and  ninety-fifth  sec- 
tion of  the  Practice  Act,  as  amended  in  1863,  the  Court  was 
jbound  "  to  disregard  the  statement,"  for  the  reason  that  it  was 
no  statement  under  the  rule  established  by  that  section.  The 
statute  is  peremptory;  the  rule  is  one  of  great  practical  con- 
sequence, and  the  respondent  insists  upon  its  non-observance 
in  this  case  as  a  point  against  the  appeal.  {Hulton  v.  Reed, 
25  Cal.  478.) 

2.  The  remaining  questions  arise  tmder  the  appeal  from  the 
judgment. 

The  statement  on  new  trial  stands  as  a  statement  on  appeal 
from  the  judgment,  but  the  specification  of  grounds  therein 
contained  is  as  imperfect,  when  considered  as  a  specification 
of  errors  on  appeal  from  the  judgment,  as  when  considered  as 
a  specification  of  grounds  on  motion  for  new  trial.  (Practice 
Act,  Sec  338;  Wixon  v.  Bear  River  Co.,  24  Cal.  867.)    Fur- 
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ther,  on  an  exaniination  of  the  record,  we  do  not  find  that 
there  were  in  fact  any  "errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  plaintiff ;  *'  and  as  to  whether  the  find- 
ings of  fact  were  justified  by  the  evidence,  it  is  a  question 
which  cannot  be  reached,  under  any  circumstances,  through 
an  appeal  from  the  judgment.  (Gagliardo  v.  Iloherlin,  18  Cal. 
304.)  The  notice  of  appeal  contains  what  it  calls  an  "  assign- 
ment of  errors."  The  place  for  the  specification  of  errors,  in 
an  appeal  from  a  judgment,  is  in  the  statement,  if  there  be 
one,  (Prac.  Act,  Sec.  338,)  and  not  in  the  notice  of  appeal; 
and  if  there  be  no  statement,  then  as  'the  questions  must  neces- 
sarily arise  upon  the  judgment  roll,  no  specification  of  errors 
is  required.  The  second  assignment  contained  in  the  notice 
of  appeal  is  as  follows:  "Because  said  District  Court  erred 
in  holding  and  deciding  that  the  indorsement  '  This  bond  not 
for  sale;  Peter  H.  Burnett,'  on  the  back  of  each  of  the  bonds 
in  dispute,  was  not  sufScient  notice  to  subsequent  purchasers 
and  others  to  put  them  upon  inquiry."  The  defendant's  coun- 
sel has  stipulated  that  the  assignment  of  errors,  contained  ini 
the  notice  of  appeal,  is  a  true  copy  of  the  original  document, 
but  refuses  to  admit  the  proposition  of  fact  contained  in  the 
foregoing  specification.  As  the  parties  do  riot  agree  that  the 
Court  made  the  decision  recited  in  the  specification,  and  as  we 
cannot  discover  from  any  portion  of  the  record  that  any  such 
decision  was  made,  nor  even  that  the  Court  had  occasion  to 
consider  the  question,  it  would  be  aside  from  our  oflSce  in  error 
to  pass  upon  a  point  lying  thus  in  hypothesis. 

Aside  from  the  testimony  of  witnesses,  there  was  an  agreed 
statement  of  facts  used  on  the  trial,  and  it  was  stipulated  that 
the  statement  might  be  used  by  either  party  "in  any  and  all 
proceedings  in  the  action/*  We  consider  this  agreed  statement  f^^ 
of  facts  as  annexed  to  the  judgment  roll  by  the  effect  of  the  * 
stipulation,  and  the  question  is,  whether  the  judgment  in  favor 
of  the  defendant  is  to  be  considered  as  erroneous  in  view  of 
the  facts  set  forth  in  the  statement.  The  statement  gives  the 
number,  date  and  amount  of  each  of  the  ten  bonds,  the  title 
and  date  of  the  Act  under  which  tbey  were  issued;  states  that 
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the  bonds  and  coupons  attached  \yere  payable  to  bearer;  that 
on  the  7th  of  September,  1860,  after  due  notice,  the  bonds 
and  coupons  were  redeemed  from  D.  O.  Mills  &  Co.  at  eight 
thousand  four  hundred  and  seventy-eight  dollars  and  seventy- 
five  cents,  paid  in  coin;  that  the  bonds  and  coupons  were 
thereupon  cancelled,  and  have  since  that  time  remained  in  the 
office  of  the  State  Treasurer,  and  in  his  possession;  that  at 
the  time  of  the  redemption  there  was  on  the  back  of  each  and 
every  of  the  bonds  the  following  indorsement  in  the  hand- 
writing of  the  plaintiff,  to  wit:  "This  bond  not  for  sale* 
Peter  H.  Burnett." 

The  statement  further  contains  an  admission  of  demand  and 
refusal,  and  then  closes  as  follows :  "  The  legality  of  the  afore- 
said redemption  is  reserved  for  the  determination  of  the  Court; 
and  the  admissibility  of  the  fact  in  evidence,  as  to  whom  said 
bonds  were  originally  issued  by  the  State,  is  reserved  for  the 
Court." 

We  find  from  the  record  that  the  plaintiff  offered  evidence 
tending  to  prove  that  the  bonds  when  first  issued,  were  the 
property  of  the  plaintiff,  and  that  they  were  delivered  to  Gass 
as  his  agent.  This  evidence  was  admitted  by  the  Court,  and 
if  admitted  improperly,  the  error  was  to  the  advantage  and  not 
to  the  prejudice  of  the  plaintiff.  As  to  the  question  of  the 
"legality  of  redemption:"  when  tried  by  the  facts  of  the 
statement,  we  can  see  no  reason  to  doubt  its  legality.  The 
statement  of  facts  does  not  disclose,  nor  does  the  Court  find, 
nor  do  the  parties  stipulate,  nor  does  it  appear  in  any  manner 
as  a  factf  that  the  plaintiff  was  ever  at  any  time  the  owner  of 
the  bonds ;  nor  that  he  ever  had  any  interest  in  them ;  nor 
that  Gass  was  ever  his  agent,  nor  even  that  such  a  man  as 
Gass  ever  existed.  If  it  appeared  as  a  fact  that  the  plaintiff 
was  originally  the  o\\Tier  of  the  bonds;  that  while  holding 
them  in  possession  he  put  the  indorsement  mentioned  in  the 
statement  upon  the  back  of  each  of  them,  and  that  the  bonds 
came  to  the  hands  of  D.  O.  Mills  &  Co.  without  the  knowl- 
edge or  consent  of  the  plaintiff,  then  the  question  might  be 
presented  as  to  what  effect  the  indorsement  would  have  to 
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protect  his  title  to  the  bonds  as  against  the  redemption;  but 
as  the  case  stands^  that  question  is  not  presented,  and  therefore 
it  cannot  be  considered. 
Judgment  affirmed. 


SOLOMON  ECKSTET?^  v.  DAVID  CALDEEWOOD,  DUN- 

CAN  F.  McDonald,  Am>  j.  cavis. 

DiLiOBNca  IN  MoTiNG  FOB  Niw  Tbial. — If  a  motion  for  a  new  trial  It  not 
prosecuted  with  due  diligence  It  should  be  dismissed  on  the  application  of 
the  opposite  party. 

Appeai.  from  the  Coimty  Court,  City  and  County  of  San 
Francisco. 

Defendant  Calderwood  moved  for  a  new  trial  and  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

P.  O.  Buchan,  for  Appellant 

(?.  F.  £  W.  H,  Sharp,  for  Kespondent. 

By  the  Court,  Cukrey,  J. 

In.  August,  1862,  the  plaintiflF  commenced  an  action  of  for- 
cible entry  and  detainer  in  a  Justice's  Court  against  the  appel- 
lant and  two  other  persons  for  the  recovery  of  a  lot  of  land 
described  in  the  complaint.  The  defendants  appeared  and 
answered.  From  the  judgment  rendered  in  the  Justice's  Court 
an  appeal  was  taken  to  the  County  Court,  in  which  the 
action  was  tried  and  a  verdict  and  judgment  rendered  in  favor 
of  the  plaintiff  against  the  defendants  on  the  seventeenth  of 
January,  1863.  The  appellant  Calderwood  in  due  time  gave 
notice  of  his  intention  to  move  for  a  new  trial,  and  prepared 
a  statement  to  be  used  on  such  application,  to  which  the  plain- 
tiff proposed  amendments.  The  statement  was  settled  by  the 
Court  on  the  eleventh  of  May,  1863,  by  allowing  certain  of 
the  amendments  proposed,  and  then  the  appellant's  attorneys 
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obtained  leave  to  take  the  statement  proposed,  and  the  amend- 
ments allowed  for  the  purpose  of  engrossing  the  same.  On 
the  twenty-ninth  of  July  thereafter  the  appellant  served  on 
plaintiff's  attorneys  a  notice  challenging  the  loyalty  of  the 
plaintiff  to  the  Government.  The  plaintiff  was  at  that  time 
absent  from  the  State,  and  time  was  granted  to  procure  his 
affidavit  of  loyalty.  This  was  obtained  and  filed  on  the 
twelfth  of  November,  and  on  the  twentieth  of  that  month  the 
plaintiff^B  attorneys  gave  notice  to  the  appellant's  attorneys 
that  they  would  move  the  Court  on  the  thirtieth  day  of  said 
November  to  dismiss  the  motion  for  a  new  trial  on  the  ground 
that  appellant  had  failed  to  prosecute  the  same  with  diligence. 
On  the  twenty-seventh  of  November  the  appellant  obtained 
from  the  County  Judge  an  order  that  the  plaintiff  show  cause 
before  him  on  the  first  of  December,  1863,  why  a  resettlement 
of  the  statement  on  motion  for  new  trial  should  not  be  made 
to  conform  to  the  facts  stated  in  the  affidavits  and  the  minutes 
of  the  trial  on  which  the  order  was  made.  This  order  was 
serA-ed  on  the  plaintiff's  attorneys  on  the  same  day.  On  the 
second  of  December  both  motions  came  on  to  be  heard,  the 
motion  of  the  plaintiff  being  first  taken  up.  The  motions 
were  argued  by  the  respective  parties,  and  afterwards,  on  the 
twenty-eighth  of  December,  the  Court  made  an  order,  first 
reciting  that  it  appeared  from  the  minutes  and  files  of  the 
Court  that  on  the  eleventh  of  May,  1863,  the  appellant's  state- 
ment on  motion  for  a  new  trial  was  settled,  and  that  his  attor- 
ney on  the  same  day  took  from  the  files  of  the  Court  the  pro- 
posed aud  amended  statement  for  engrossment,  and  had  retained 
them  in  his  possession  without  engrossing  them  up  to  the  time 
when  the  motion  to  dismiss  was  niade,  and  therefore  decided 
that  the  application  for  a  new  trial  had  not  been  diligently 
prosecuted,  and  granted  the  order  dismissing  the  application  for 
a  new  trial.  The  appeal  is  from  this  order  and  from  the  judg- 
ment in  the  case. 

If  the  order  was  correct,  then  the  judgment  must  be  allowed 
to  stand,  because  by  the  judgment  roll,  without  a  statement  of 
the  evidence,  there  appears  to  be  no  objection  to  it 
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After  the  stat-ement  was  settled  by  the  Judge,  until  the 
plaintiff's  loyalty  was  questioned,  over  two  months  and  a  half 
elapsed  in  which  the  appellant  might  have  engrossed  the  state- 
ment as  settled  and  placed  it  on  file  with  the  Clerk  of  the 
Court.  During  the  time  the  plaintiff's  loyalty  stood  chal- 
lenged the  cause  was  suspended  (Laws  1863,  page  566)  ;  but 
after  his  affidavit  was  filed  the  appellant  still  remained  inac- 
tive, with  the  statement  and  amendments  which  were  allowed 
in  his  handn,  and  there  they  remained  until  the  motion  to  dis- 
miss his  application  for  a  new  trial  was  made,  and  it  appears 
that  even  then  the  ordered  engrossment  had  not  been  made. 
The  appellant's  excuse  for  this  omission  and  delay  is  that  at 
the  time  of  the  allowance  of  the  amendments  the  Judge  made 
a  memorandum  upon  the  margin  of  the  proposed  amendments, 
declaring  that  they  were  "  subject  to  any  revision  which  may 
seem  proper,  on  hearing  of  counsel,  if  a  hearing  shall  be  de- 
sired." The  effect  of  this  declaration  was  not  to  suspend  the 
proceedings  to  an  indefinite  extent,  nor  to  give  to  either  of 
the  parties  an  unlimited  period  within  which  to  express  his 
desire  to  be  heard.  If  the  appellant  desired  a  revision  of  the 
amendments,  and  wished  to  be  heard  in  reference  thereto,  he 
should  have  moved  in  the  matter  with  due  diligence.  This, 
in  our  judgment,  he  did  not  do,  and  therefore  we  cannot  over- 
rule the  discretion  of  the  Court  in  the  premises. 

Judgment  and  order  affirmed. 


PETER  G.  PARTRIDGE  v.   CITY  AND  COUNTY  OF 
SAN  FRANCISCO. 

BTATSMBirr  ow  Afplication  fob  New  Tbial. — If  a  new  trial  on  the  ground 
of  errors  occurring  at  the  trial  is  asked  for,  the  statement  should  specify 
the  particular  errors  relied  on,  and  if  it  does  not  it  should  he  disregarded 
by  the  Court. 

Act  oovernino  Statements  for  New  Trial. — ^The  Act  of  1S63,  amending 
the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act,  is  the  law 
goTernlng  the  preparation  of  statements  on  motion  for  new  trial  made 
after  its  passage. 
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Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  axe  stated  in  the  opinion  of  the  Court. 

Brooks  (6  Whitney,  for  Appellant 

Delos  Lake,  and  John  W.  Dwinelle,  for  Respondent. 

By  the  Court,  Ehodes,  J. 

This  is  one  of  the  class  of  cases  usually  called  the  City  Slip 
Cases.  The  complaint  contains  two  counts:  the  first  being 
for  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff;  and  the  second,  for  money  paid,  laid  out 
and  ecxpended  by  the  plaintiff  for  the  defendant.  Suit  was 
commenced  in  April,  1866,  and  was  brought  on  to  trial  in 
1863;  and  on  the  23d  of  June,  1863,  the  finding  of  the  Coart 
for  the  defendant  was  filed,  and  on  the  2d  of  February,  1864, 
judgment  was  entered  nunc  pro  tunc  as  of  the  2Yth  of  Febru- 
ary, 1863.  The  plaintiff  moved  for  a  new  trial,  and  the 
grounds  of  the  motion  were,  first,  "Errors  of  law  occurring 
on  the  trial  of  said  cause  and  excepted  to  by  the  said  plain- 
tiff;" and  second,  "That  the  said  decision  was  against  law/' 
The  motion  and  statement  were  filed  August  22d,  1863,  and 
the  motion  being  denied,  the  plaintiff,  on  the  first  day  of 
October,  1863,  appealed  from  the  order  denying  the  new  trial 
and  from  the  judgment. 

The  plaintiff  now  assigns  for  error  the  decision  of  the 
Oourt  refusing  to  permit  him  to  amend  his  complaint.  It 
appears  from  the  papers  copied  into  the  transcript  that  the 
plaintiff,  upon  his  affidavit  filed  April  12,  1862,  moved  the 
Court  for  leave  to  amend  his  complaint,  and  that  the  motion 
"was  denied  May  31,  1862.  It  appears  also  from  the  statement 
on  the  motion  for  a  new  trial,  that  William  H.  Taylor  pur- 
<;hased  the  lot,  that  the  deed  was  executed  to  him,  and  that 
he  paid  the  purchase  money  which  is  souglit  to  be  recovered 
back  by  the  plaintiff;  that  "on  the  10th  day  of  Mai^ch,  1855, 
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William  H,  Taylor  assigned  his  right  of  action  to  plaintiff;" 
and  that,  on  the  testimony  being  closed,  the  defendant's  coun- 
sel insisted  that  there  was  a  material  variance  between  the 
•case  presented  by  the  pleadings  and  the  evidence,  the  com- 
plaint alleging  that  the  defendant  received  the  money  to  the 
use  of  the  plaintiff,  and  the  evidence  tending  to  prove  that  it 
was  received  to  the  use  of  Taylor.  The  statement  proceeds: 
^'The  plaintiff's  counsel  contended  that  the  variance  should 
be  disregarded,  or  that  he  should  be  allowed  to  amend.  The 
Court  ruled  that  it  could  not  entertain  a  motion  to  amend,  it 
appearing  that  the  plaintiff  had  moved  for  leave  to  amend  in 
the  particular  named,  in  the  Twelfth  District  Court,  while 
«aid  action  was  pending  regularly  therein,  and  before  said 
action  was  transferred  to  this  Court,  and  that  said  motion  had 
been  denied  by  said  Twelfth  District  Court  The  Court  then 
took  the  case  under  advisement,  and  afterwards  rendered  the 
decision  that  the  said  variance  was  fatal,  and  therefore  directed 
a  finding  for  the  defendant,  to  which  decision  the  plaintiff  ex- 
cepted." This  is  all  that  is  contained  in  the  statement  respect- 
ing the  proposed  amendment. 

The  counsel  for  the  defendant,  in  answer  to  the  error 
assigned,  contends  that  the  plaintiff's  affidavit  and  notice  of 
motion  to  amend,  and  the  amended  complaint  proposed  to  be 
filed,  if  the  amendment  should  be  permitted,  must  be  disre- 
garded, because  they  are  not  included  in  the  statement  on 
motion  for  a  new  trial,  and  because  no  statement  on  appeal 
was  made  or  settled;  that  the  error  complained  of  was  not 
excepted  to;  and  that  the  statement  does  not  specify  the  par- 
ticular errors  upon  which  the  plaintiff  intended  to  rely.  These 
objections  are  fatal  to  the  plaintiff's  position.  The  first  and 
second  objections  are  apparent  upon  an  inspection  of  the 
record  in  this  Court  The  third  objection  depends  upon  sec- 
tion one  hundred  and  ninety-five  of  the  Practice  Act  as 
amended  in  1863,  and  which  took  effect  July  1,  1868.  That 
section  provides,  among  other  things,  that  "when  the  notice 
designates  as  the  ground  of  the  motion,  errors  in  law  accruing 
{occurring]  at  the  trial  and  excepted  to  by  the  moving  party, 
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the  statement  shall  specify  the  particular  errors  upon  which 
the  party  will  rely.  If  no  such  specification  shall  be  made^ 
the  statement  shall  be  disregarded."  The  amended  section  of 
1863  repealed  by  necessary  implication  the  same  section  as- 
amended  in  1861,  and  was  the  law  governing  the  preparation 
of  the  statement  on  motion  for  a  new  trial  in  this  cause;  and 
accordingly  it  became  the  duty  of  the  Court  below  to  disre- 
gard the  statement  on  account  of  its  failure  to  comply  with 
the  requirements  of  the  section. 
Judgment  affirmed. 

Mr.  Justice  Sawyeb  and  Mr.  Justice  Shafteb,  having  beent 
of  counsel^  did  not  sit  in  the  case. 


JACOB  ELIAS  V.  JULIO  VERDUGO,  MAEIA  JESUS 
VERDUGO,  HIS  Wife,  FRANCISCO  P.  RAMIREZ^ 
AND  FERNANDO  SEPULVEDA,  et  als. 

BTiDBNca  coNTBADicTiiro  ADMISSIONS  IN  Pleadinqs. — If  the  complaint  ilk 
an  action  against  hntband  and  wife  to  foreclose  a  mortgage  executed  by  the 
bnsband  alone,  avers  that  the  mortgagor,  at  the  time  of  its  execution,  owned 
the  land  described  in  the  mortgage  as  a  tenant  in  common  with  another 
person,  each  owning  an  undivided  one  half,  and  the  defendants  in  their 
answers  admit  this  allegation,  but  set  up  as  an  affirmative  defense  a  claim 
to  a  homestead,  evidence  to  show  a  parol  partition  prior  to  the  execution 
of  the  mortgage  is  irrelevant. 

Pabol  Pabtition  of  Land. — A  parol  partition  of  land  owned  by  tenants  in 
common,  could  be  made  in  California  before  the  adoption  of  the  common 
law;  but  the  agreement  for  such  partition  should  be  satisfactorily  proved, 
and  each  tenant  in  common  should  have  assigned  to  him  and  enter  upon  and 
possess  a  specific  part  of  the  land  in  severalty. 

Homestead. — A  homestead  cannot  be  carved  out  of  land  held  IB  Joint  tenancy  or 
by  tenancy  in  common. 

Dbcbeb  in  Fobbclosube  Suit. — If  any  of  the  parties  defendant  in  an  ae> 
tion  to  foreclose  a  mortgage  claim  title  to  the  mortgaged  premises,  or  any 
portion  thereof,  adversely  to  the  title  mortgaged,  their  rights  under  such 
adverse  title  should  be  saved  in  the  decree. 

Appeal  from  the  District  Court^  First  Judicial  District,  Los 
Angeles  County. 

Eamirez  and  Sepulveda,  two  of  the  defendants,  answered^ 


Jan.,  1865.]  Elias  v.  VifiBDuoo.  419 

Argument  for  Respondent!. 

setting  up  title  to  several  portions  of  the  land  claimed  to  be 
included  in  the  mortgage,  adw .     .y  to  the  mortgagor. 

The  Court  decreed  the  sale  of  any  portion  of  the  southern 
lialf  of  the  Eancho  San  Eaf ael  whidi  might  remain  after  the 
assignment  of  a  homestead  of  the  value  of  five  thousand 
dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

0.  F.  &  TF.  jff.  ShdTf,  ioi^  Appellant 

A  parol  partition  of  land  not  carried  into  effect  by  posses- 
eion  of  each  party  of  his  respective  share  according  to  the 
partition,  is  not  valid  and  binding  on  the  parties.  {Jdckson  v. 
Hardee,  4  Johns.  202 ;  Jackson  v.  Duncan,  14  Johns.  224,  and 
cases  cited  in  note  a.) 

Exclusive  possession  of  one  tenant  in  common  of  a  particu- 
lar part,  accompanied  by  a  denial  of  his  co-tenant's  right  of 
possession  in  the  part  tius  occupied,  may  grow  into  a  legal 
presumption  of  partition  having  been  made.  (Lloyd  v.  Gor- 
don, 2  Har.  &  McH.  254.) 

No  parol  partition  is  effectual  unless  accompanied  by  deeds 
from  one  co-tenant  to  the  other,  inasmuch  as  the  Statute  of 
Frauds  applies  to  such  cases.  (Porter  v.  Hill,  9  Mass.  34; 
Porter  v.  Perkins,  5  Mass.  232;  Smvely  v.  Luce,  1  Watts,  69; 
Oratz  V.  Oratz,  4  Rawl.  411.) 

Volney  E.  Howard,  for  Respondents. 

There  is  a  sufficient  part  performance  shown  in  this  case  to 
take  the  division  out  of  the  Statute  of  Frauds  in  equity. 
Julio  settled,  built  on  and  improved  his  part.  His  sister  set- 
tled and  occupied  her  part  of  the  land.  Neither  party,  and 
especially  Catarina,  could  refuse  to  execute  the  agreement 
without  a  fraud  upon  the  other.  The  principle  applies  to  a 
parol  purchase  under  the  Spanish  law.  (Tohkr  v.  Folsom,  1 
Cal.  207.) 

Taking  possession  is  such  part  performance.  {Arguello  v. 
\Edinger,  10  Cal.  158.) 
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The  fact  that  the  cattle  ran  from  one  part  to  the  other,  does 
not  aflFcct  the  question  of  possession,  especially  when  it  is 
8ho^vn  that  Julio  built  houses  and  planted  vineyards  according 
to  the  division,  and  has  resided  on  his  part  for  about  twenty 
yeai-s. 

The  position  that  there  can  be  no  homestead  in  land  held  in  a 
tenancy  in  common,  or  joint  tenancy,  is  an  unfounded 
assumption,  and  all  our  decisions  on  that  subject  go  on  that 
ground.     (Wolf  v.  FleischacJcer,  5  Cal.  244.) 

It  is  perfectly  easy  to  ascertain  the  respective  parts  of  each 
tenant.  It  is  capable  of  mathematical  ascertainment  and  cer- 
tainty. It  is  a  direct  and  palpable  violation  of  the  statute, 
which  declares  "the  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling  house  thereon  and  its  appur- 
tenances, not  exceeding  in  value  the  sum  of  five  thousand 
dollars,  to  be  selected  by  the  owner  thereof,"  etc.  There  can 
be  no  doubt  as  to  what  tract  is  intended.  And  if  two  or 
more  tenants  in  common  had  built  different  dwelling  houses 
on  the  same  tract,  a  Court,  on  division,  would  assign  to  each 
his  improvements,  with  an  equitable  division  of  the  quality 
and  quantity.  If  the  land  had  to  be  sold  to  effect  a  division, 
the  proceeds  could  be  divided  with  equal  facility.  (Brookfield 
V.  WilliamSj  1  Green's  Ch.  R.  341 ;  Thompson  v.  Hardman,  6 
J.  Ch.  R.  436 ;  Wood's  Digest,  202.) 

By  the  Court,  Sawyeb,  J. 

This  is  an  action  to  foreclose  a  mortgage  executed  by  Julio 
Verdugo  on  the  second  day  of  January,  1861,  upon  the  land 
described  in  the  complaint.  A  portion  of  the  lands  were 
known  as  the  "Rancho  of  San  Rafael."  The  principal  ques- 
tion in  the  case  is,  as  to  whether  the  defendants,  Verdugo  and 
wife,  are  entitled  to  have  a  homestead  reserved  from  the 
operation  of  t^  '^  mortgage  and  decree.  The  case  was  tried  by 
the  Court  without  a  jury,  and  the  fourth  and  fifth  findings  are 
as  follows: 

'^  4.  The  Court  also  finds  that^  at  the  time  of  the  execution. 
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of  said  mortgage,  the  soathem  portion  of  the  Eancho  of  San 
Rafael  was  the  residence  and  homestead  of  said  Julio  Verdugo 
and  wife  and  family;  that  said  Bancho  of  San  Rafael  was 
acquired  by  Jnlio  Verdugo  and  his  sister  Catarina  by  inherit- 
ance from  their  father,  and  that  there  was  a  parol  division  of 
said  Rancho  of  San  Rafael  between  said  Julio  and  Catarina 
before  the  acquisition  of  California  by  the  Gbvernment  of  the 
United  States,  followed  by  immediate  possession  of  their 
respective  portions,  and  continued  for  a  long  series  of  years 
anterior  to  the  execution  of  the  mortgage,  and  for  more  than 
ten  years  previous  to  the  change  of  Governments.  That  by 
said  division  Catarina  received  and  possessed  the  upper  or 
northern  half  of  the  rancho,  and  Julio  the  southern  or  lower 
half.  That  said  Catarina  resided  on  and  held  the  northern 
half  containing  the  old  family  residence.  That  Julio  moved 
to,  and  built  on  and  resided,  with  his  wife  and  family,  on  the 
southern  half,  where  he  resided  with  his  family  at  the  time  of 
the  execution  of  the  mortgage,  and  which  was  the  homestead 
of  himself  and  wife  at  the  time,  under  the  Act  of  the  Legisla- 
ture of  1851 ;  and  that,  the  same  was  duly  recorded  as  their 
homestead  on  the  13th  day  of  April,  1861,  in  compliance  with 
the  Act  of  April  28,  1860." 

"  5.  That  there  was  a  division  of  the  whole  mortgaged 
property  between  Julio  and  Catarina  in  1861;  but  that,  as  to 
that  poition  of  the  property,  to  wit,  the  Rancho  of  San  Rafael, 
acquired  by  inheritance,  it  was  merely  a  confirmation  of  the 
ancient  verbal  division." 

Upon  these  findings  the  Court  decreed,  that  a  homestead  of 
the  value  of  five  thousand  dollars  should  be  selected  and  set 
apart.  PlaintiiT  moved  for  a  new  trial,  which  was  denied,  and 
the  appeal  is  from  the  order  denying  the  motion. 

After  setting  out  the  note  and  mortgage,  the  plaintiff,  in  his 
complaint,  avers,  "that  at  the  time  of  the  execution,  delivery 
and  record,  as  aforesaid,  of  the  said  mortgage,  the  said  mort- 
gagor, Julio  Verdugo,  was  the  owner,  in  the  tract  described 
in  said  mortgage,  as  tenant  in  common  with  Catarina  Verdugo 
— -  the  said  Julio  and  said  Catarina  each  owning  one  undivided 
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one  half;  that  after  the  exeoution,  delivery  and  recording,  as 
Aforesaid,  of  the  said  mortgage,  the  said  Julio  Verdugo  and 
Catarina  Verdugo,  on  the  13th  day  of  April,  1861,  by  deed  of 
that  date  partitioned  and  divided  said  tract  of  land  in  the  mort- 
gage described  between  them."  These  allegations  are  not  in 
any  manner  denied,  or  put  in  issue  in  any  of  the  answers  in  the 
case.  On  the  contrary  they  are  in  express  terms  substantially 
admitted.  Defendant  Julio  Verdugo,  in  his  answer  avers, 
''that  said  defendant  and  his  wife,  being  the  owners  of  one 
half  of  premises  in  complaint  described,  recorded  their  decla- 
ration setting  apart  a  certain  portion  including  the  dwelling 
house  as  their  homestead,"  and  the  wife,  Maria  Jesus  Verdugo, 
in  her  answer,  alleges  "that  her  husband,  Julio  Verdugo, 
being  seized  in  fee  of  one  half  of  premises  as  set  out  in  said 
pretended  mortgage,  the  said  Julio  Verdugo  and  this  defend- 
ant, his  wife,  made  their  declaration  according  to  law,  setting 
apart  certain  portions,  including  their  dwelling  house,  of  said 
premises  as  their  homestead,"  etc.  They  do  not  here  aver  a 
seizin  in  severalty  of  any  particular  portion  of  the  land,  but  a 
seizin  of  one  half  of  the  whole,  a  very  remarkable  allegation 
in  view  of  the  averment  of  a  tenancy  in  common  in  the  com- 
plaint and  a  failure  to  deny  that  allegation,  if  the  defendants 
intended  at  that  time  to  rely  upon  a  seizin  of  the  entirety  of  a 
specific  portion  in  severalty.  There  is  no  attempt  in  either 
answer  to  deny,  or  take  issue  upon  any  allegation  of  the  com- 
plaint The  defendants  set  up,  as  an  affirmative  defense,  a 
claim  to  a  homestead,  and  rely  upon  the  invalidity  of  the 
mortgage  to  the  extent  of  the  homestead  value^  on  the  ground 
that  it  was  not  executed  by  the  wife.  Upon  the  pleadings, 
the  tenancy  in  common  of  the  lands  covered  by  the  mortgage 
was  not  in  issue,  and  the  evidence  to  show  a  parol  partition 
was  irrelevant  to  the  issues,  and  contrary  to  the  facts  as  they 
stood  admitted  by  the  pleadings.  But  independent  of  this, 
the  testimony  to  show  a  parol  partition  between  Julio  and 
Catarina  Verdugo  is  extremely  meagre,  vague  and  unsatisfac- 
tory. There  are  two  witnesses,  Julian  Chavis  and  Fernando 
Sepulveda,  who  testify,  that,  "  for  two  years  before  the  change 
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of  Govemment  in  California,  in  the  family  of  the  Verdugos 
the  northern  part  of  the  Kancho  of  San  Baf  ael  had  been  recog- 
nized and  regarded  as  belonging  to  Catarina  Verdugo,  and  the 
southern  part  as  belonging  to  Julio  Verdugo,  and  that  the 
-houses  and  gardens  and  other  private  property  and  peculiar 
improvements  of  each  were  on  such  respective  parts."  Sepul- 
ireda  also  testifies,  that  since  1843,  ^'  there  has  been  a  recognized 
parol  division  between  Catarina  Verdugo  and  Julio  Verdugo, 
by  which  Catarina  retained  the  old  homestead  of  the  family, 
^nd  the  upper,  or  northern  half  of  the  rancho,  on  which  she  has 
resided  since  1833.  That  Julio  took  possession  of  the  lower,  or 
southern  half  of  the  rancho,  and  has,  to  the  knowledge  of  the 
witness,  resided  on  the  same  since  1843,  when  he  had  houses 
built  by  himself,  a  vineyard  and  cultivated  fields.  That  he  has 
lieard  both  Catarina  and  Julio  state  that  the  ranch  was  divided 
And  occupied  as  above  stated  since  1843 ;  and  that  the  division 
was  always  so  recognized  in  the  family."  And  on  cross  exami- 
nation it  waa  stated  "  that  Julio  Verdugo,  the  defendant,  had 
always  exercised  care  and  control  for  his  sister  Catarina,  over 
the  northern  part  of  the  rancho  as  well  as  the  southern — they 
both  having  cattle,  which  ranged  on  the  whole  rancho,  and  were 
all  cared  for  by  Julio  Verdugo  in  the  same  manner,  and  no 
difference  was  mjaide  in  the  rodeo  limits." 

This  is  all  the  testimony  to  show  a  valid  parol  partition, 
and  it  may  all  be  true  in  the  general  sense  stated  by  the  wit- 
nesses, and  yet  there  be  no  parol  partition  known  to  the  law 
with  an  intent  to  accomplish  a  division  of  the  land,  by  which 
€ach  should  hold  title  to  a  specific  part  in  severalty.  The 
Avitnesses  gave  their  general  conclusions,  without  attempting 
to  state  any  specific  agreement  or  contract  between  the  par- 
ties. If  there  was  any  definite  agreement  between  Julio  and 
Catarina,  it  does  not  appear  in  the  record,  and  we  know 
nothing  of  its  terms.  Whether  it  was  for  the  purpose  of 
temporary  occupation,  or  with  a  view  to  severing  their  ten- 
ancy in  common  and  vesting  the  title  in  severalty  to  a  portion 
in  each,  does  not  appear.  They  lived,  it  is  true,  in  separate 
houses,  on  different  portions  of  the  land,  and  cultivated  sei)a- 
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rate  fields,  but  the  other  portionfl  of  the  rancho  appear  to 
have  been  occupied  in  common  by  their  cattle,  all  of  which 
were  under  the  control  of  Julio.  Such  occupation  is  very 
general  amcmg  tenants  in  common  in  this  State,  in  which  a 
very  large  portion  of  the  valuable  lands  are  held  as  tenancies  in 
common. 

The  testimony  of  the  defendants  as  to  the  parol  partition  is 
of  the  most  unreliable  character.  On  the  other  hand,  all  the 
documentary  evidence  in  the  record  shows  that  the  parties, 
themselves  did  not  suppose  they  held  specific  portions  of  the 
randio  in  question  in  severalty.  The  defendant,  Julio,  de- 
scribes the  entire  rancho  in  his  mortgage — not  the  southern 
half  merely.  So,  also,  the  petition  in  the  record  to  the  Land 
Comimissioners  for  confirmation  of  the  grant  is  presented  in  the 
names  of  Julio  and  Catarina  jointly,  and  tiie  title  is  confirmed 
to  them  according  to  their  petition  as  coparceners.  So  also  in 
the  deed  of  partition  executed  between  them  since  the  execution 
of  the  mortgage  in  question,  there  is  no  recital  of,  or  reference 
to  any  prior  partition,  but  on  the  contrary  the  deed  recites: 
"  That  whereas,  the  said  Catarina  Verdugo,  and  Julio  Verdugo 
do  have  and  hold,  and  are  seized  in  common  and  as  tenants  in 
common  in  equal  parts  of  those  certain  tracts  or  parcels  of 
land,"  etc.,  describing  two  tracts,  one  being  the  "Rancho  of 
San  Rafael."  *  *  *  ♦  « And,  whereas,  both  of  said 
tracts  of  land  adjoin  and  are  connected  one  with  the  other ;  now,, 
therefore,  it  is  covenanted,  granted,  concluded  and  agreed  by 
and  between  the  said  Catarina  Verdugo  and  Julio  Verdugo 
♦  ♦  ♦  ♦  that  a  partition  of  said  lands  seized  by  them  in 
common  be  made  in  the  manner  and  fonm  following,"  etc.  In 
view  of  these  facts,  and  the  facts  that  stand  admitted  by  the 
pleadings,  it  is  manifest  that  tibe  evidence  is  inpufiicient  to  sup- 
port the  findings. 

At  the  time  the  pleadings  were  filed,  it  is  evident,  that  the 
defendants  did  not  rely  upon  a  parol  partition,  for  their  answers 
are  not  framed  upon  any  such  theory. 

That  a  valid  parol  partition  might  have  been  made  undei 
the  law  whidi  prevailed  in  California  before  the  adoption  of 
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the  common  law,  we  have  already  held  in  Long  v.  Dollarhide, 
24  Cal.  222.  But  agreements  in  relation  to  land  resting  in 
parol  ought  to  be  very  satisfactorily  proved. 

Respondents  insist,  that  the  decisions  to  the  effect  that  a 
homestead  cannot  be  carved  out  of  land  held  in  joint  tenancy,, 
or  by  tenancy  in  common,  are  erroneous  and  ought  to  be  over- 
ruled. It  is  now  too  late  to  re-inveetage  the  reasons  upon 
which  those  decisions  are  based.  The  first  of  the  series,  Wolf 
V.  FleischacJcer,  6  Cal.  244,  was  made  nine  years  ago.  The 
decision  was  affirmed  in  Reynolds  v.  Pixley,  6  Cal.  167 ;  Giblin 
V.  Jordan,  6  Cal.  417;  and  Eelleisberger  v.  Kopp,  6  Cal.  565 ; 
and  since  that  time  the  construction  of  the  statute  upon  the 
point  involved  has  been  regarded  as  settled.  The  parties  in 
this  case  may  have  relied  upon  those  decisions  in  dispensing 
with  the  signature  of  the  wife  to  the  mortgage. 

The  rights  of  Eamirez  and  Sepulveda,  held  adversely  to  the 
title  mortgage,  should  have  been  saved  in  the  decree,  {San 
Francisco  v.  Lawton,  18  Cal.  478.) 

The  order  denying  a  new  trial  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


JOHN  AGNEW  v.  STEAMER  CONTRA  COSTA. 

\       Liability    of   Steamboat   as   a   Common    Cabbibb^ — In   an    action    ajiralnst   b 
^  steamboat,  as  a  common  carrier,  for  the  loss  of  a  horse  by  the  explosion  of 

\  the  boiler,  alleged  by  the  plaintiff  to  have  been  caused  by  racing  with  s 

rival  steamer,  evidence  on  the  part  of  the  defense  to  show  the  good  condi- 
tion of  the  boiler  is  Irrelevant,  both  on  the  question  of  liability  and  of 
damages. 
Bamb. — In  such  case,  evidence  on  the  part  of  the  defense  that  the  engine 
and  boilers  were  strong,  and  that  extraordinary  care  was  used  by  the  officers 
and  crew  of  the  steamer  In  their  management  while  racing.  Is  also  irrelevant. 
Liability  of  Common  Cakbibb. — The  presumption  of  the  law  is  against  a 
common  carrier,  except  it  be  made  to  appear  that  the  injury  complained  of 
could  not  have  happened  by  the  intervention  of  human  means. 

Appbai,  from  the  District  Court,  Fourth  Judicial  District^ 
CS^  and  County  of  San  Francisco. 
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Plaintiff  offered  no  evidence  upon  the  condition  of  the 
boilers. 

Plaintiff  recovered  judgment  in  the  Court  below  for  the 
value  of  the  horse  and  interest  on  the  amount,  and  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  W.  F.  Sloan,  for  Appellant. 

It  is  a  general  rule  of  law  that  interest  is  not  recoverable 
on  unliquidated  demands.  (Sedgw.  377;  Holmes  v.  Rankin, 
17  Barb.  S.  C.  454.)  It  was  said  by  Mr.  Justice  Washington, 
in  Gilpin  v.  Consequa,  Peters'  C.  C.  R.  96,  that  "  as  to  interest 
this  is  a  question  generally  in  the  discretion  of  the  jury.  But 
it  is  not  agreeable  to  legal  principles  to  allow  interest  on 
unliquidated  and  contested  claims,  sounding  in  damages.^' 

An  exception  to  that  rule  has  been  allowed  in  a  case  where 
there  was  proof  of  n^ligence  and  improper  conduct. 

It  was  said  by  the  Supreme  Court  of  New  York,  in  Wai- 
Jcinson  v.  Lawton,  8  J.  R.  217 :  "  The  question  gf  interest 
depends  upon  circumstances.  The  jury  may  give  interest,  by 
way  of  damages,  in  cases  in  which  the  conduct  of  the  master 
was  improper.  But  here  no  bad  conduct  is  to  be  attributed 
to  him,  and  interest  is  not,  in  every  case,  and  of  course,  recov- 
erable, because  the  amount  of  the  loss  is  unliquidated,  and 
sounds  in  damages  to  be  assessed  by  the  jury." 

That  being  the  rule,  it  would  seem  to  follow  that  the  Court 
below  erred  in  excluding  the  proof  offered  by  the  defendant 
for  the  purpose  of  showing  that  the  case  did  not  fall  within 
the  exception. 

Wm.  H.  L.  Barnes,  for  Respondent. 

The  deposition  of  Coffee  was  incompetent  and  irrelevant. 

In  actions  against  a  common  carrier  to  recover  damages  for 
the  non-delivery  of  goods  intrusted  to  him,  the  measure  of 
damages  is  the  value  of  the  goods  at  the  place  of  destination, 
with  interest  from  the  day  when  they  should  have  been  deliv- 
ered.   (Sedg.  on  Meas.  of  Dam.,  354,  and  cases  cited.) 
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In  such  an  action,  the  defendant  might  prove  a  part  per- 
formance of  his  contract,  a  late  delivery,  or  a  delivery  in  a 
•damaged  condition,  of  the  goods,  so  as  to  reduce  the  amount 
of  damages  to  which  the  rule  would  otherwise  subject  him; 
because  the  action  has  only  one  object,  viz:  to  place  the  par- 
ties in  the  same  situation  in  which  they  would  have  been  if 
the  contract  had  been  fulfilled,  and  so  limit  the  recovery  to 
the  actual  loss  sustained.  (Story  on  Bailments,  §  582,  a,  and 
<5a8es  cited.) 

In  the  present  case  there  was  a  total  destruction  of  the 
property  intrusted  to  the  carrier,  and  no  matter  what  the 
<5ondition  of  the  boiler  of  the  defendant  was,  the  indemnity 
to  which  the  plaintiff  was  entitled  for  the  loss  of  his  prop- 
erty could  not  thereby  be  reduced  or  changed.  The  deposi- 
tion was,  therefore,  incompetent  as  evidence  in  mitigation  of 
damages. 

The  defendant's  counsel  seemed  to  be  laboring  under  an 
impression  that  the  responsibilities  of  carriers  of  goods  for 
hire  and  of  carriers  of  passengers  for  hire  were  identical,  and 
that  what  would  excuse  the  carrier  of  passengers  would 
also  exonerate  the  carrier  of  goods.  The  distinction  between 
them  in  this  respect  is  manifest.  In  the  case  of  the  pas- 
senger carrier,  it  might  be  proper  to  permit  him  to  show, 
affirmatively,  facts  which  would  authorize  the  conclusion  that 
the  utmost  care,  diligence,  and  prudence  were  exercised; 
because  the  common  carrier  of  passengers  is  not  in  any  sense 
an  insurer,  but  is  answerable  only  for  injuries  to  passengers 
against  which  the  utmost  skill  and  prudence  could  not  guard. 
But  even  the  exercise  of  the  utmost  skill  and  prudence  has 
been  held  immaterial  in  an  action  against  a  common  carrier 
to  recover  damages  for  injuries  to  passengers,  and  he  has  been 
held  responsible  for  latent  defects  in  machinery,  or  the  struc- 
ture of  the  road,  whether  discoverable  by  the  exercise  of  the 
utmost  skill  and  care  on  the  part  of  the  defendants  or  not. 
(Hegeman  v.  Western  R.  R.  Co,,  3  Keman,  9.) 

But  the  liability  of  a  common  carrier  of  goods,  by  water, 
in  a  vessel  propelled  by  steam,  does  not  end  when  he  has 
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placed  on  board  good  and  sufficient  engines  and  boilers^ 
capable  of  sustaining  twice  the  amount  of  steam  sufficient  to 
explode  them.  Nor  when  he  has  secured  a  good  captain  and 
skilful  officers  and  agents  to  manage  his  machinery.  Except 
as  against  the  two  classes  of  accidents  of  which  we  have 
spoken,  he  is  the  absolute  insurer  of  the  goods  intrusted  to 
him  —  he  must  deliver  them  or  pay  for  them.  If  the  offer  in 
question  could  be  considered  an  offer  to  prove  any  fact,  or 
present  any  fact  upon  which  the  Court  could  pass  as  admis- 
sible or  otherwise — which  is  denied  —  such  facts  would  have 
been  utterly  unavailing  to  show  that  the  damage  in  question 
occurred  by  act  of  Grod,  or  was  one  tow^ards  which  no  human 
agency  had  contributed.  It  is  the  most  ordinary  duty  of  a 
common  carrier  by  water,  in  steam  vessels,  to  supply  good 
boilers  and  competent  engineers.  Happily  for  life  and  limb 
they  are  generally  found  in  such  vessels.  But  their  presence 
cannot  prove  the  absence  of  human  agency  in  producing  a 
disaster  of  this  description,  nor  make  the  liability  if  the  car- 
rier greater,  nor  diminish  it  a  hair. 


By  the  Court, -Shaftbb,  J, 

This  action  was  brought  to  recover  damages  for  the  loss  of 
a  stallion,  by  means  of  the  negligence  of  the  defendant  as  a 
common  carrier  between  the  cities  of  San  Francisco  and  Oak- 
land. 

The  plaintiff  introduced  evidence  tending  to  prove  that  on 
the  3d  day  of  April,  1859,  he  embarked  the  stallion  on  the 
"  Contra  Costa,"  at  San  Francisco,  to  be  carried  for  him  to  the 
City  of  Oakland.  That  the  horse  was  put  by  the  captain  of 
the  boat  opposite  the  boiler  in  the  place  where  horses  were 
usually  stationed.  That  the  boiler  of  the  steamer  exploded  on 
the  passage,  and  that  the  horse  was  so  far  injured  by  the  explo- 
sion that  he  died  on  the  same  day.  That  the  Contra  Costa 
was  at  the  time  racing  with  a  rival  steamer  running  between 
the  same  termini;  that  there  was  betting  among  the  passen* 
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gers  of  the  Contra  Costa,  which  betting  was  encouraged  by  the 
assurances  and  conduct  of  the  engineer. 

The  defendant  offered  in  evidence  the  deposition  of  George 
W.  Coffee,  "for  the  purpose  solely  of  showing  the  condition 
of  the  boilers  of  the  steamer.'^  The  plaintiff  objected  to  the 
evidence  as  incompetent  and  irrelevant,  and  the  Court  sus- 
tained the  objection.  The  appellant  claims  that  this  ruling 
was  erroneous. 

Where  the  cause  of  the  damage  for  which  recompense  is 
sought  is  unconnected,  as  was  the  case  here,  with  the  conduct 
or  propensities  of  the  animal  undertaken  to  be  carried,  the  car- 
rier is  subjected  to  the  ordinary  responsibilities  connected  with 
his  vocation.  (Palmer  v.  The  Grand  Junction  Railway  Com- 
pany, 4  Mees.  and  Wels.  749;  Clarke  v.  The  Rochester  and 
Syracuse  Railroad  Company,  14  N.  Y.  674.)  In  the  case  at 
bar,  the  boilers  were  either  sufficient  or  insufficient.  If  they 
were  insufficient,  proof  of  the  fact  could  have  been  of  no  ser- 
vice to  the  defendant,  of  course;  and  if  sufficient,  the  proper 
deduction  from  the  fact  would  be,  not  that  the  explosion 
Tesulted  from  the  act  of  God,  but  from  some  fault  in  the  man- 
agement— the  very  cause  to  which  it  was  attributed  in  the 
theory  of  the  plaintiff's  case.  The  defendant  was  an  insurer 
against  all  injury  not  resultijig  from  the  act  of  God  or  the  pub- 
lic enemies,  or  from  the  conduct  of  the  animal ;  and  it  follows 
that  the  good  condition  of  the  boilers  had  as  little  to  do  with 
the  question  of  liability  and  with  the  question  of  damages 
also,  as  the  condition  of  the  rudder  or  the  general  staunchness 
of  the  ship,  the  misconduct  charged  being  assumed  or  given. 

Upon  the  exclusion  of  Coffee's  deposition,  the  defendant 
offered  to  prove  "that  all  skill  and  care  and  prudence  were 
Tised,  as  far  as  human  foresight  would  go,  and  that  defendant 
did  in  fact  provide  and  have  on  board  a  good  and  sufficient 
engine  and  boilers,  capable  of  sustainining  a  pressure  of  steam 
twice  the  amount  that  was  in  the  boiler  at  the  time  of  the 
explosion,  and  that  the  master,  engineer,  crew  and  defendant 
flo  conducted  themselves  that  the  explosion  occurred  by  inevit- 
able accident  or  unkno\m  causes,  and  against  which  precau* 
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tion  and  skill  could  not  guard/'  On  objection  taken  by  the 
plaintiff  this  evidence  was  also  excluded. 

As  between  Court  and  counsel,  the  offer  lacks  the  simplicity 
and  directness  called  for  by  the  occasion. 

It  is  complicated  and  somewhat  confused.  The  plaintiff's 
case  imputed  the  explosion  to  the  racing  and  its  incidents,  and 
proof  was  introduced  of  that  misconduct  by  him,  as  we  must 
intend,  not  so  much  for  the  purpose  of  proving  the  liability 
(Boyce  v.  The  California  Stage  Company,  25  Cal.  460,)  as  for 
the  purpose  of  enhancing  the  damages  'hj  interest  on  the  value 
of  the  animal.  (Watkinson  v.  LaugMon,  8  Johns.  R.  217.) 
If  the  defendant  proposed  to  meet  the  case  in  this  aspect  of  it^ 
the  offer  should  have  been  to  disprove  the  particular  miscon- 
duct imputed.  But  the  offer,  as  made,  does  not  necessarily 
impart  anything  more  than  an  offer  to  prove  that  a  reckless 
act  was  carefully  performed. 

But  there  is  another  aspect  under  which  the  question  may 
be  presented.  Let  it  be  assumed  that  the  purpose  was  to 
prove  as  a  proposition  of  defense  that  explosion  resulted  fromr 
the  vis  major,  and  that  the  proof  of  the  strength  of  the  boilers 
and  of  extraordinary  care,  on  the  part  of  officers  and  crew,  was 
offered  for  the  purpose  of  supplying  grounds  of  presumption. 
The  answer  is  that  there  is  no  logical  connection  between  the 
strength  of  the  boilers  and  extraordinary  care  in  the  manage- 
ment on  the  one  hand,  and  vis  major  propounded  on  the  other 
— as  little  indeed  as  there  is  between  the  same  facts  and  the 
conclusion  that  the  explosion  was  caused,  or  that  the  horse 
was  killed  by  public  enemies.  {Boyce  v.  California  Stage  Co.y 
Proof  that  the  boilers  were  sufficiently  strong  would  establish 
merely  that  the  horse  was  not  killed  by  reason  of  their  weak- 
ness. Proof  that  extraordinary  care  was  used,  would  prove 
simply  that  the  explosion  occurred  in  spite  of  it,  but  it  would 
throw  no  light  upon  the  question  of  whether  it  did  or  did  not 
result  acto  Dei.  Between  the  point  at  which  extraordinary 
care  on  the  point  of  a  bailee  may  be  said  to  terminate,  and  the 
point  at  which  "superior  force"  may  be  said  to  begin,  there 
is  a  wide  space  for  the  interposition  of.  other  agencies,  and  the 
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law  presumes  against  a  carrier  in  every  case,  except  it  be  made 
to  appear  that  the  injury  complainted  of  could  not  have  hap- 
pened by  the  intervention  of  human  means.  (Forward  v.  Pit- 
tard,  1  T.  R  27.) 

Other  errors  are  assigned^  but  none  that  require  particular 
notice. 

Judgment  affirmed. 

By  the  Oourty  Shaptee,  J.,  on  petition  for  rehearing. 

Petition  for  rehearing.  The  rehearing  is  asked  for  on  the 
ground  that  "the  attention  of  the  Court  has  been  by  some 
means  diverted  from  the  only  point  presented  for  considera- 
tion in  appellant's  brief  to  wit:  the  charge  of  the  Court 
*'  that  interest  can  be  allowed  against  a  common  carrier  only 
when  it  shall  appear  that  there  was  fraud  or  gross  miscon- 
duct in  carrying  the  property  or  in  the  transaction.*'  The 
brief  referred  to  "  invites  the  attention  of  the  Court  to  the 
errors  numbered  four,  five,  six,  and  twelve,"  in  the  transcript. 
Kumber  four  is  as  follows:  "Error  of  the  Court  in  refusiug 
to  allow  the  defendant  to  read  in  evidence  the  deposition  of 
George  W.  Coffee,  and  refusing  to  allow  defendant  to  show 
the  good  condition  of  their  boilers  and  steam  engine  in  miti- 
gation of  damages.'*  Both  of  these  questions  are  considered 
in  the  opinion,  and  both,  on  reasons  given,  were  decided 
against  the  appellant,  on  the  ground  that  the  evidence  offf^red 
was  not  admissible  to  mitigate  the  damages,  nor  for  any  pur- 
pose. Number  five,  to  which  our  attention  was  also  specially 
solicited,  is  as  follows:  "Error  in  the  Court  in  refusing  to 
allow  the  defendant  to  prove  by  competent  witnesses  that  all 
possible  skill,  care  and  prudence  was  used  on  the  part  of  the 
agents  and  servants  of  the  defendants."  That  question  is  also 
discussed  in  the  opinion  and  determined  against  the  appellant. 
It  will  be  observed  that  the  assignment  does  not  bring  the 
error  alleged  into  relation  with  the  point  of  damages ;  but  we, 
nevertheless,  after  disposing  of  the  error  as  related  to  the  point 
of  the  defendant's  liability,  passed  upon  it  aa  it  stood  con- 
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nected  with  the  question  of  damages,  as  is  apparent  on  the 
face  of  the  opinion. 

dumber  six  is  as  follows:  "Error  of  the  Conrt  in  refusing 
to  allow  defendant  to  prove  that  the  boilers  of  defendant  were 
-capable  of  sustaining  twice  the  amount  of  steam  contained 
therein  at  the  time  of  the  alleged  explosion,  and  that  the 
engineer,  master  and  crew  of  defendant  were  entirely  without 
fault  or  negligence."  This  point,  also,  is  not  brought  expressly 
into  relations  with  the  question  of  damages,  but  the  "  means  " 
by  which  we  were  induced  idly  to  discuss  and  idly  to  pass  upon 
it,  though  forgotten  by  counsel,  have  now  become  apparent. 

As  to  the  chprge  of  the  Court  upon  the  subject  of  allowing 
interest  by  way  of  damages,  we  did  not  discuss  it,  for  two 
reasons,  one  of  which  was  that  its  correctness  was  indispiitable, 
and  the  other  was  that  its  correctness  was  not  disputed  by 
counsel;  and,  as  already  stated,  we  held,  on  discussion,  that 
the  general  evidence  which  the  defendant  offered  of  "care," 
and  "  extraordinary  care,"  and  "  of  all  possible  care,"  and  to 
the  effect  that  the  "  boilers  were  in  good  condition,"  etc.,  was 
inadmissible,  for  the  reason  that  the  defendant  did  not  under- 
take to  controvert  the  specific  fact  of  racing  with  a  rival  boat 
for  the  purpose  of  winning  bets  encouraged  by  the  engineer  — 
holding  that  the  theory  of  mitigation  upon  which  the  rejected 
evidence  was  offered  amounted  to  this — that  if  it  could  be 
shown  that  the  luxury  and  recklessness  of  racing  was  indulged 
in  with  "good  boilers,"  strained  to  bursting  with  "extraordi- 
nary  care,"  that  then,  and  in  that  event,  the  defendant  should 
be  let  off  .from  paying  interest  on  the  value  of  the  stud,  by 
way  of  damages.  On  these  grounds  we  consider  that,  as  mat- 
ter of  fact,  no  question  was  discussed  in  the  opinion  except 
such  as  our  attention  was  specially  called  to  by  counsel,  and 
that  the  question  which  counsel  conceives  was  entirely  over- 
looked, was,  on  the  contrary,  entirely  exhausted* 

Petition  for  rehearing  denied. 

Mr.  Justice  Curkby  expressed  no  opiniozu  ^ 
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T.  L.  BUCKOUT  v.  FRANCIS  P.  SWIFl',  MARGARET 
SWIFT,  AND  JOHN  lOWELL. 

I88I7ZS  or  Fact  BAirao  by  Answib. — Where  there  are  no  findlnga  of  faet 
in  an  action  tried  by  the  Court,  all  the  issues  of  fact  raised  by  the  answer 
are  deemed  to  hare  been  found  in  faror  of  the  party  who  recovers  Judgment; 

RmovAL  OF  A  HousK  FBOM  THB  Fbbbhold. — ^The  seyerance  and  remofvml 
of  a  house  from  the  freehold  changes  the  character  of  the  house  from  real 
to  personal  property,  whether  the  severance  is  by  the  act  of  God  or  of  man- 

MORTGAOBR's  RiOHT  TO  AN  INJUNCTION. —  The  mortgagee  of  a  lot  on  which 
a  bonae  is  standing,  cannot  enjoin  the  mortgagor  or  his  assigns  from  ra» 
moving  the  house  from  the  lot,  except  upon  proof  that  the  lot  without  the 
house  will  be  an  Inadequate  security  for  the  mortgage  debt. 

Samb. — The  severance  and  removal  of  a  house  from  land  covered  by  a 
mortgage  withdraws  the  honse  from  the  operation  of  the  mortgage  lien; 
and  after  the  removal  the  mortgagor  or  his  assignee  has  a  right  to  sell 
the  house,  and  the  purchaser  may  convert  it  to  his  own  use. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
City  and  County  of  Sacramento. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  CadwaLader,  for  Appellant. 

The  Court  erred  in  dismissing  plaintiflPs  hill  as  to  respon- 
dent, Lowell.  The  refusal  of  the  injunction,  however,  made 
it  impossible  for  the  Court,  in  accordance  with  its  ruling  on 
the  motion  for  an  injunction,  to  do  otherwise  than  dismiss  the 
bill  as  to  the  respondent  Lowell. 

We,  however,  contend  that  it  was  a  gross  act  of  spoliation 
on  the  part  of  Swift  and  Lowell,  the  one  to  sell  and  the  other 
to  buy  the  house  as  it  stood  in  the  street. 

We  cite  generally  the  following  authorities  to  show  that 
in  no  event  could  the  Court  below  have  been  right:  "Things 
personal  in  their  nature,  but  fitted  and  prepared  to  be  used 
with  real  estate,  and  essential  to  its  beneficial  enjoyment,  pass 
with  the  realty."  (1  Hilliard  on  Real  Property,  p.  26.)  And 
pass  by  mortgage  without  being  specially  named.  (lb.  28.) 
A  grant  of  land  carries  houses  with  it  (2  Wafihbume  cm 
Real  Property,  p.  625.) 
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E.  B.  Crocker,  for  Respondent. 
By  the  Court,  Shaftbe,  J. 

On  the  4th  of  October,  1861,  Francis  P.  Swift  and  his 
-wife,  for  the  purpose  of  securing  the  payment  of  a  promis- 
sory note  made  and  delivered  by  him  to  the  plaintiff,  mort- 
gaged a  lot  in  the  City  of  Sacramento,  on  which  stood  a 
dwelling  house  occupied  by  Swift  and  his  family,  and  in 
which  they  continued  to  live  until  the  great  flood  of  1862, 
when  the  house  was  carried,  by  the  rush  of  water,  into  the 
street  a  short  distance  from  the  mortgaged  lot,  where  it  stood 
when  this  action  was  brought.  A  short  time  before  the  com- 
mencement of  the  action,  Swift  made  a  contract  with  the 
defendant,  Lowell,  to  sell  him  the  house,  and  Lowell  wa.*^ 
about  to  remove  it,  when  the  plaintiff  brought  this  action  to 
foreclose  the  mortgage  and  to  restrain  the  removal.  It  was 
alleged  in  the  complaint  that  the  house,  at  the  date  of  the 
mortgage,  was  affixed  to  and  formed  a  part  of  the  realty,  and 
that  it  was  chiefly  valuable  to  be  used  in  connection  there- 
witK;  and  that  Lowell  bought  with  full  notice  of  all  the 
facts,  and  that  he  was  destitute  of  property.  The  plaintiff 
obtained  upon  his  complaint,  from  the  County  Judge,  an 
order  restraining  the  defendants  from  selling,  taking  away,  or 
injuring  the  house.  The  order  was  thereafter  dissolved,  and 
an  injunction  refused  by  the  District  Court,  upon  the  com- 
plaint alone. 

Thereupon,  Lowell  answered,  and,  at  the  trial  of  the  cause, 
the  Court  rendered  a  judgment  against  the  defendant  Swift 
for  the  amount  due  on  the  note,  and  a  decree  for  the  fore- 
closure of  the  mortgage  and  for  the  sale  of  the  mortgaged 
property,  excepting  the  house,  and  as  to  that,  it  was  ordered 
and  adjudged  that  the  decree  should  not  affect  nor  authorize 
its  sale;  and  the  Court  dismissed  the  complaint  as  to  Lowell 
and  gave  judgment  in  his  favor.  The  appeal  is  from  the 
order  dissolving  the  restraining  order  and  refusing  to  grant  an 
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injunction,  and  from  that  part  of  the  decree  which  dismissed 
the  bill  as  to  the  defendant  Lowell. 

There  is  a  document  in  the  record  headed  "  Statement  on 
Appeal."  Amongst  other  things,  it  contains  the  pleadings  in 
the  action,  an  agreement  that  certain  facts  detailed  were 
*'  proved,"  and  a  medley  of  evidence  given  by  the  witnesses  of 
the  respective  parties.  On  this  appeal  we  can  rasike  no  refer- 
ence to  the  evidence,  for  the  purpose  of  determining  whether 
the  judgment  is  right  or  wrong.  There  waa  no  motion  for 
new  trial,  nor  are  there  any  questions  arising  upon  the  admis- 
sibility of  evidence.  There  are  no  findings  in  the  case,  and 
we  must  therefore  intend  that  all  the  issues  of  fact  raised  by 
LowelFs  answer  were  found  in  his  favor;  that  is  to  say,  we 
must  intend  that  the  Court  found  that  the  lot,  without  the 
house  "  was  sufficient  security  for  the  debt ;"  that  the  defend- 
ant "  purchased  the  house  of  Swift  and  fully  paid  him  there- 
for," and  that  "  the  defendant  is  possessed  of  sufficient  means 
to  respond  in  damages  at  law."  There  are  other  issues  raised 
by  special  denials  in  the  answer,  but  the  denials  are  either  of 
immaterial  averments  or  involve  mere  conclusions  of  law.  It 
is  charged  in  the  complaint  that  the  house  was  standing  upon 
the  lot  when  the  mortgage  was  made  and  recorded  in  October, 
1861.  That  the  house  was  thereafter,  in  1862,  floated  by  the 
flood  from  off  the  land  into  an  adjacent  street  That  the  house 
was  the  one  which  Lowell  bought,  and  that  the  fact  of  their 
identity  was  known  to  Lowell  at  the  time  he  purchased.  All 
these  averments  must  be  taken  as  true,  for  none  of  them  are 
denied.  The  facts,  which  by  the  statement  were  "proved," 
may  be  laid  out  of  account  for  they  do  not  bear  upon  any^ 
question  which  we  shall  have  occasion  to  discuss. 

In  view  of  the  facts  admitted  by  the  pleadings,  it  cannot 
be  doubted  that  the  house  was  originally  real  estate,  and  was 
affected,  as  such,  by  the  mortgage  lien.  (2  Wash.  R  P.  625.) 
That  point  we  consider  to  be  so  fully  established  by  authority 
as  not  to  admit  of  discussion.  We  shall  consider  the  case 
under  two  distinct  aspects. 

First  —  Upon  the  hypothesis  that  the  lien  of  the  mortgage 
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remained  upon  the  house  after  it  took  on  the  character  of  per- 
sonal property  by  severance  and  removed  from  the  freehold. 

So  far  as  legal  effect  is  concerned,  it  matters  not  whether 
the  severance  was  by  the-  act  of  God  or  the  act  of  man.  The 
severance,  propria  vigore,  changed  the  character  of  the  prop- 
erty from  real  to  personal,  irrespective  of  the  means  by  which 
it  was  accomplished.  If,  while  the  house  was  yet  upon  the 
land,  the  mortgagor,  or  any  one  claiming  under  him,  had 
threatened  to  remove  it,  and  the  mortgagee  had  filed  a  bill  to 
restrain  the  removal  on  the  ground  of  waste,  the  removal 
would  not  have  been  enjoined,  except  upon  proof,  that,  as 
matter  of  fact,  the  lot  without  the  house  would  be  an  inade- 
quate security.  The  general  rule  in  equity  is,  that  a  mortga- 
goT,  in  possession,  has  the  right  to  cut  timber  on  the  lands 
mortgaged,  and  to  do  other  parallel  acts,  and  a  Court  of  equity 
will  nolj  interfere  to  restrain  him  or  his  assigns  in  the  exercise 
cf  that  right,  until  it  is  made  to  appear  that  the  cutting,  or 
other  like  act,  is  being  carried  to  an  extent  calculated  to  ren- 
der the  land  an  insufficient  security  for  the  amount  due  upon 
the  mortgage.  (King  v.  Smith,  2  Hare,  239;  Brady  v.  Wal- 
drons,  2  J.  Oh.  147 ;  Hampton  v.  Hodges,  8  Ves.  106 ;  Wright 
V.  Atkyns,  1  Ves.  and  Beav.  314;  Van  Wyck  v.  AUiger,  6  Barb. 
S.  Ct.  R.  511 :  2  Story's  Eq.  Sec.  915.)  Now,  if  in  the  absence 
of  the  fact  named,  a  mortgagor  would  have  the  right  to  with- 
draw timber,  growing  upon  the  mortgaged  lands,  from  the 
lien  of  the  mortgage,  by  severing  and  converting  it  to  his  own 
use,  why  should  he  or  his  vendee,  in  the  absence  of  the  same 
fact,  be  restrained  from  converting  the  property  after  sever- 
ance, assuming  it  to  be  then  subject  to  the  lien?  The  ques- 
tions are  identical.  Both  bear  upon  a  common  point,  which 
is  as  follows:  If  the  mortgagor  is  allowed  to  exercise  his 
equitable  right  of  withdrawing  timber,  etc.,  from  the  opera- 
tion of  an  admitted  lien,  will  or  will  not  the  security  be  endan- 
gered? No  authorities  have  been  cited  by  counsel  bearing 
directly  upon  this  question,  and  we  have  not  been  able  to  find 
any  that  directly  control  it;  but  on  the  ground  of  strong  and 
manifest  analogy,  we  consider  that  both  of  the  cases  stated 
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should  be  taken  as  suBject  to  the  same  rule.  This  conclusion 
disposes  of  the  appeal  upon  the  hypothesis  of  the  appellant 
that  the  house  was  under  the  lien  of  the  mortgage  after  ita 
removal  from  the  land. 

Second  —  But  we  consider  that  by  removal  f  rcxm  the  land  thff 
house  was  effectually  removed  from  the  operation  of  the  mortr 
gage  lien. 

The  mortgage  was,  by  its  terms,  limited  to  land  as  its  sole 
subject  matter;  and  so  long  as  its  terms  remained  imohanged 
it  could  not  be  made  to  comprehend  anything  else. 

Again:  A  building,  severed  and  removed  from  mortgaged 
lands,  of  which  lands  it  formed  a  part  when  the  mortgage  was 
given,  is  disencumbered  of  the  lien,  substantially  on  the  same 
principle  that  a  building  erected  upon  the  lands  after  the  giv- 
ing of  the  mortgage  is  subjected  to  the  lien.  In  the  first  case^ 
the  building  is  withdrawn  from  the  operation  of  the  mortgage^ 
for  the  reason  that  it  has  ceased  to  be  a  thing  real;  in  the 
other,  mere  materials  are  brought  under  the  lien,  for  the  reason 
that  they  have  become  a  structure  by  combination,  and  the 
structure  has  become  a  thing  real  by  position.  In  both  cases 
position  is  the  pivot  of  judgment 

Again:  A  mortgagee,  as  we  have  already  seen,  may,  under 
certain  circumstances,  restrain  the  mortgagor  from  cutting  and 
removing  timber  from  the  lands  covered  by  the  mortgage ;  but 
that  doctrine  goes  upon  the  very  ground  that  if  the  timber 
should  be  cut,  or  at  least  cut  and  carried  away,  it  would,  in  its 
new  character  of  personalty,  be  withdrawn  from  the  operation 
of  the  lien  by  the  sheer  force  of  the  change. 

Again:  If  the  lien  of  a  mortgage  should  be  held  to  follow 
things  severed  and  removed  from  the  freehold,  the  doctrine 
would  involve  a  series  of  notable  consequences  and  investiga- 
tions. Minerals  removed  from  mines  under  mortgage — crops^ 
timber,  buildings,  and  the  materials,  even,  of  which  the  build- 
ings were  constructed,  when  severed  and  removed  from  lands 
under  mortgage,  could  be  pursued  under  proceedings  in  fore- 
closure into  the  hands  of  all  parties,  or,  at  least,  into  the  hands 
of  all  parties  taking  with  notice.     And  of  what  avail  would 
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all  this  be  to  mortgagees  in  the  large  and  in  the  long  run? 
And  under  what  rule  should  the  lien  of  the  mortgage  be  en- 
forced? Under  that  applicable  to  things  real^  or  the  one 
applicable  to  things  personal  ?  Most  probably  after  the  method 
applicable  to  things  real.  But  in  that  event,  should  the  prop- 
erty be  sold  on  view,  or  without  view  by  the  bidders,  and  in 
whatsoever  hands  it  might  chance  to  be?  If  on  view,  then 
under  what  known  process  could  the  Sheriff  seize,  hold,  and 
produce  the  property  at  the  sale?  And  if  not  on  view,  then 
could  the  purchaser  call  for  a  writ  of  assistance  if  the  holder 
of  the  property  refused  to  deliver  it?  And  how  would  it  be 
as  to  the  ordering  of  redemptions  or  as  to  the  possibility  of 
any  redemption?  Would  a  bill  of  sale,  executed  by  the 
Sheriff,  pass  the  title,  or  would  a  deed  be  necessary?  and  if 
.  the  latter,  then  would  the  things  personal  be  included '  by 
intendment  in  a  deed  of  the  terra  firma,  or  should  they  be 
specially  mentioned  therein  ? 

But  we  consider  it  unnecessary  to  push  the  "general  reason- 
ing further,  for  the  question  presented  was  met  and  determined 
in  Codrington  v,  Johnstone,  1  Beavan,  520.  It  was  held  in 
that  case  that  a  mortgagee  taking  possession,  or  a  receiver 
appointed  on  his  behalf,  is  not  entitled  to  crops  of  the  estate, 
previously  severed  and  consigned  by  the  mortgagor,  though 
not  actually  received  by  the  assignee. 

We  hold,  then,  on  principle  and  on  authority,  that  when 
the  house  in  question  was  removed  from  the  land,  it  was  with- 
drawn from  the  operation  of  the  mortgage  lien,  and  that  the 
mortgagor  had  the  right  to  sell  it,  and  that  Lowell  had  the 
right  to  buy  and  to  convert  it  to  his  own  use. 

Judgment  affirmed. 


3ir.  Justice  Sawyxb  expressed  no  opinion. 
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WILLIAM  NORRIS  v.  SAMUEL  J.  HENSLEY. 

OORSTBucTioir  ov  ▲  Will. — ^If  by  the  terms  of  a  will  the  eatata  la  deylsed 
to  "A,**  to  hare  and  to  hold  dnrlng  hla  lifetime,  and  then  to  go  to  hla 
heirs ;  If  the  word  **  heirs  "  Is  need  In  a  general  sense  to  Indicate  those  to 
whom  by  law  the  property  woald  pass  by  descent,  and  not  In  a  special  or 
restrictive  sense  to  designate  certain  particular  Indiyiduals,  the  whole  estate 
vests  in  *'  A  "  in  fee  simple,  notwithstanding  the  language  of  the  will  limits 
him  to  a  life  estate. 

IDBU. — ^The  following  was  the  language  of  the  bequest  In  the  will  :*'  I  be- 
queath to  Dr.  Van  Canaghen,  one  third  of  my  property  on  California  street, 
and  one  third  to  my  son,  and  one  third  to  my  brother,  each  and  all  of 
them  to  have  and  to  hold  their  lifetime,  and  then  to  go  to  their  heirs  and 
assigns.  But  never  to  sell."  Held,  that  by  the  terms  of  the  will,  the  three 
devisees  named  took  a  fee  simple  estate  in  the  property  devised. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

B.  P.  Morrison,  for  Appellant. 

The  question  thus  arising  for  adjudication  by  this  Court  is, 
perhaps,  a  new  one,  so.  far  as  the  judicial  history  of  the  State 
is  concerned,  and  its  novelty  is  fully  equalled  by  its  import- 
ance. There  is  no  doubt  that  the  learned  counsel  for  the 
defense  will  invoke  an  arbitrary  rule  of  construction  known 
as  the  "  Eule  in  Shelley's  Case,"  and  will  urge  that  in  England, 
as  well  as  in  several  States  of  this  Union,  the  meaning 
of  the  language  used  in  this  will  has  received  a  judicial  con- 
struction adverse  to  the  plaintiff's  right  to  recover  in  this 
action.  But  however  far  the  Courts  may  have  gone  in  estab- 
lishing the  rule  in  Shelley's  Case,  we  insist  that  where  the  in- 
tention of  the  testator  is  so  perfectly  clear  as  it  is  in  the  will 
of  Elizabeth  Townsend,  the  Courts  cannot  apply  an  arbitrary 
rule  of  law,  and  thereby  entirely  defeat  the  wishes  and  inten- 
tion of  the  testator  as  they  manifestly  appear  upon  the  face  of 
the  will.  It  has  been  so  held  in  numerous  cases,  and  we  doubt 
not  such  is  the  principle  now  well  settled  by  the  authorities. 
{Ta7iner  v.  TAvingston,  12  Wend.  92.) 

The  fundamental  rule  is  that  the  intention  of  the  testator  is 
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to  be  collected  and  allowed,  though  not  expressed  in  legal  lan- 
guage. Where  the  intention  is  clear  to  give  only  a  life  estate,  it 
should  govern.    (Rogers  v.  Rogers,  3  Wend.  509,) 

The  reasons  upon  which  the  rule  in  Shelley's  Case  is  founded, 
never  had  any  application  to  the  entirely  different  condition  of 
things  in  this  country. 

The  laws  of  primogeniture  and  the  doctrines  of  feudal  ten- 
ures prevailing  in  England  are  unknown  to  us,  and  there  is  no 
good  reason  in  law  or  logic  for  applying  to  the  changed  state 
of  affairs  here  an  old,  arbitrary  rule,  such  as  that  laid  down  in 
Shelley's  Case.  The  foundation  of  the  rule  and  the  reasons 
w^hy  it  shoidd  not  be  allowed  to  interfere  with  the  intention 
of  a  testator  in  this  country,  are  clearly  set  forth  in  the  opin- 
ion of  Mr.  Justice  Barlow.  (See  case  of  Schoonvvoker  v.  Shir- 
ley, 3  Denio,  492.) 

Again,  the  rule  in  Shelley's  Case  was  laid  dowTi  with  refer- 
ence to  a  common  law  conveyance,  and  although  it  has  been 
extended  in  its  application  to  wills,  yet  there  is  more  latitude 
of  construction  allowed  in  case  of  wills  in  furtherance  of  the 
testator's  intention.     (4  Kent's  Commentaries,  226.) 

These  authorities,  and  the  numerous  cases  to  which  they 
refer,  clearly  show  that  the  arbitrary  rule  of  law  laid  down  in 
SJielley's  Ca^e,  is  by  no  means  of  controlling  force  and  effect, 
regardless  of  the  clear  and  manifest  intention  of  the  testator, 
but  on  the  contrary,  where  it  ia  perfectly  obvious  from  Iho 
language  of  the  testator  that  a  life  estate  was  intended  to  be 
created,  only  such  an  estate  will  pass  remainder  in  fee  to 
others.  Indeed,  it  is  a  favorite  doctrine  with  the  Courts,  that 
in  the  construction  of  wills,  the  intention  of  the  testator  shall 
be  the  pole  star,  and  the  cases  in  which  such  intention  is  re- 
jected constitute  the  exception  and  not  the  riile. 

Delos  Ijoke,  for  Respondent. 

The  case  is  directly  within  the  rule  in  Shelley's  Case,  (i 
Coke,  104,)  which  is  stated  by  Preston  thus:  "When  a  per- 
son takes  an  estaie  of  freehold,  loi^ally  or  equitably,  under  a 
deed,  will,  or  other  \\Tiring,  and  in  the  same  instrumr^ur  tiiere 


Jan.^  1865.]  ITobbis  v.  Hsnblby.  441 

Argoment  for  Bespondent 

is  a  limitation  by  way  of  remainder,  either  with  or  without 
the  interposition  of  another  estate,  of  an  interest  of  the  same 
legal  or  equitable  quality  to  his  heirs,  or  heirs  of  his  body,  as 
a  class  of  persons  to  take  in  succession,  from  generation  to 
generation,  the  limitation  to  the  heirs  entitles  the  ancestor  to 
the  whole  estate.^'    (4  Kent's  Com.  215.) 

This  rule  has  been  the  common  law  of  England  for  near 
five  hundred  years,  and  is  stated  by  Chancellor  Kent  to  be 
"received  and  adopted  in  the  United  States  as  part  of  the 
system  of  the  common  law."     (4  Kent's  Com.  229.) 

In  this  State  the  common  law  of  England  is,  by  statute, 
made  the  rule  of  decision.  The  case  of  Taruner  v.  Livingston, 
12  Wend.  83,  is  plainly  distinguishable  from  this.  In  that 
case  the  devise  was  to  Le  Roy  and  Anna  Livingston  for  their 
natural  lives.  Then,  in  a  separate  item,  and  as  a  separate 
devise,  the  remainder  is  devised  to  the  heirs  male  of  Le  Roy 
and  Anna. 

Under  the  law  in  Shelley's  Case,  Le  Roy  and  Anna  Living- 
ston would  have  taken,  under  the  will,  an  estate  tail,  except 
for  a  provision  in  the  will  that  the  heirs  male  should  take  an 
estate  in  fee  simple  as  tenants  in  common.  But  as  entails  had 
been  abolished  by  statute,  the  rule  in  Shelley's  Case,  <ff  course, 
could  not  be  applied,  because  it  would  create  an  estate  forbid- 
den by  law. 

There  are  other  facts  in  the  case  distinguishing  it  from  the 
present,  but  it  is  not  necessary  to  pursue  them.  It  is  suffi- 
cient that  the  Court  held,  not  that  Shelley's  Case  was  not  law, 
but  that  the  case  was  not  within  it. 

The  very  gist  of  the  rule  is,  that  if  by  the  terms  of  the  will, 
or  other  conveyance,  it  is  provided  that  the  estate  should  pass 
in  the  line  of  hereditary  succession,  or  according  to  the  laws 
of  descent,  the  ancestor  will  take  the  whole  estate.  And, 
therefore,  wherever  the  word  "heirs"  is  used  in  a  general 
sense,  and  not  in  a  special  or  restrictive  sense,  to  designate 
cert r. in  particular  individuals,  the  whole  estate  vests  in  the 
ancestor,  notwithstanding  the  language  of  the  conveyance 
limits  him  to  a  life  estate.    (4  Kent's  Com.  226.) 
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In  Home  v.  Lyeth,  4  Harris  &  John.,  Maryland,  431,  it  wa« 
held  that  a  devise  of  a  term  for  ninety-nine  years  to  A.  during 
her  natural  life,  and  after  her  death  to  her  heirs,  vested  the 
entire  interest  in  the  term  in  A. 

The  Court  say  that  the  word  *' heirs,"  when  used  alone, 
without  explanation,  is  always  a  word  of  limitation,  and  nol 
of  purchase,  and  no  presumed  intention  will  control  its  legal 
operation.  {Stewart  v.  Kenower,  Y  W.  ft  S.  288 ;  McFeely  v. 
Moore,  5  Hammond,  465;  King's  Heirs,  12  Ohio,  390;  6 
Conn.  100;  3  Edw.  Ch.  1.) 

By  the  Court,  Currey,  J. 

This  action  was  brought  to  recover  damages  in  the  sum  of 
twelve  thousand  dollars  for  the  breach  of  a  covenant  of  seizin 
contained  in  a  deed  of  conveyance  of  a  parcel  of  land  in  the 
City  of  San  Francisco,  executed  by  the  defendant  to  the 
plaintiff. 

Elizabeth  L.  Townsend  was  the  owner  in  fee  of  the  land 
described  in  the  deed,  and  made  her  will,  devising  it  to  Dr. 
Van  Canaghen  and  to  her  son,  John  Henry  Townaend,  and  to 
her  brother,  Moses  Schallenberger.  She  died  in  December, 
1850.     The  devise  was  in  the  following  words: 

*'I  bequeath  to  Dr.  Van  Canaghen  one  third  of  my  prop- 
erty on  California  street,  and  one  third  to  my  son,  and  one 
third  to  my  brother,  each  and  all  of  them  to  have  and  to  hold 
their  lifetime,  and  then  to  go  to  their  heirs  and  assigns.  But 
never  to  sell  it." 

The  devisees  conveyed  the  premises  to  the  defendant  by 
deed  purporting  to  grant  the  same  in  fee,  and  the  defendant  in 
November,  1861,  conveyed  the  same  premises  to  the  plaintiff 
for  the  consideration  of  twelve  thousand  dollars,  by  deed,  in 
which  was  contained  a  covenant  of  seizin.  The  question  sub- 
mitted to  the  Court  below  was,  whether  the  devisees  named 
took  under  the  will  only  a  life  estate  in  the  premises  or  an 
estate  in  fee  simple  absolute.     The  Court  held  that  they  took 
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an  estate  in  fee  simple,  and  gave  judgment  for  the  defendant. 
Whether  the  Court  wbs  correct  or  not  in  its  construction  of 
the  devise  set  forth  is  the  only  question  involved  in  the  case. 

The  doctrine  declared  in  Shelley's  Case,  1  Coke  R.  98,  is 
that  where  an  estate  of  freehold  is  limited  by  gift  or  convey- 
ance to  a  person  for  life,  and  in  the  same  gift  or  conveyance 
there  is  a  limitation,  mediate  or  immediate,  to  his  heirs,  or  the 
heirs  of  his  body,  the  word  heirs  is  a  word  of  limitation  of  the 
estate,  and  not  of  purchase ;  by.  which,  says  Mr.  Preston,  it 
must  be  understood  that  it  is  not  a  designation  of  persons  to 
take  originally  in  their  own  right.  (1  Preston  on  Estates, 
264.)  The  rule  in  Shelley's  Case,  as  it  is  called.  Chancellor 
Kent  says,  has  been  established  as  an  axiom  in  the  English 
law  for  near  five  hundred  years.  (4  Kent's  Cohl  218.)  ^^  The 
principle  of  this  rule,"  says  Mr.  Jickling,  "  is  of  much  greater 
antiquity  than  the  name<  the  former  being  virtually  recognized 
in  the  Year  Book  of  18,  Ed.  II  (132r),  the  latter  not  adopted 
till  after  the  determination  in  Shelley's  Case,  32  Eliz.  (1590), 
in  which  the  subject  was  incidentally  discussed."  (Jickling 
on  Legal  and  Equitable  Estates,  281.)  It  has  generally  been 
considered  as  of  feudal  origin,  and  introduced  to  prevent 
frauds  upon  tenure  (1  Feame  on  Contingent  Bemainders, 
113)  ;  but  Mr.  Hargrave,  in  his  observations  concerning  the 
rule,  considered  it  as  one  of  the  barriers  provided  by  law  to 
guard  descent  from  being  confounded  with  purchase,  (Har^ 
grave's  Law  Tracts,  674,  575.) 

In  Perrin  v.  Blake  in  the  Court  of  Exchequer,  Mr.  Justice 
Blackstone  held  it  by  no  means  clear  that  the  rule  took  its 
rise  merely  from  feudal  principles;  he  was  rather  inclined  to 
believe  it  was  first  established  to  prevent  the  inheritance  from 
being  in  abeyance,  and  that  one  principle  foundation  of  it 
was  to  obviate  the  mischief  of  too  frequently  putting  the  in- 
heritance in  suspense  or  abeyance.  Further  he  said  "  another 
foundation  might  be  and  was  probably  laid  in  a  principle 
diametrically  opposed  to  the  genius  of  the  feudal  institutions; 
namely,  a  desire  to  facilitate  the  alienation  of  land  and  to 
throw  it  into  the  track  of  oommeroe  one  generation  sooner,  by 
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vesting  the  inheritance  in  the  ancestor,  than  if  he  continued 
tenant  for  life,  and  the  heir  was  declared  a  purchaser."    That 
the  decisions  of  Courts  were  influenced  by  this  additional  con- 
sideration  suggested   by   Mr.    Justice   Blackstone,   has   been 
doubted  by  high  authority,  because  in  the  eariy  years  of  the 
ccTrnmon  law  it  was  the  fruits  of  the  tenure  rather  than  the 
power  of  alienation,  that  engaged  the  attention  of  the  Courts. 
(1  Preston  on  Est  307.)     But  in  modem  times  the  principle 
suggested  has  gained  ground,,  and  it  may  be  said  the  tendency 
of  modern  decisions  has  been  to  discourage  and  discountenance 
every  contrivance  having  the  effect  to  operate  in  restraint  of 
the  free  alienation  of  property,  or  to  divert  it  from  the  regular 
course  of  descent.     What  may  have  been  the  origin  of  the 
rule,  it  is  not  particularly  important  to  inquire  for  the  deter- 
mination of  the  question  before  us.     It  is  enough  that  we  are 
satisfied  that  it  has  been  a  settled  rule  of  property  in  all 
countries  where  the  common  law  has  been  and  is  in  force  as 
the  law  of  the  land;  and  being  thus  satisfied,  our  duty  is  to 
ascertain  if  the  case  in  hand  comes  within  or  falls  without  the 
rule,  and  to  decide  accordingly. 

In  the  application  of  this  rule  to  deeds  of  conveyance,  it 
has  been  generally  held  of  more  absolute  control  than  when 
applied  to  wills.  (4  Kent  Com.  216;  1  Preston  on  Estates, 
271;  2  Fonb.  Eq.  70.)  It  is  certain,  says  Mr.  Butler  (Coke 
Litt.  Sec.  719,  note  1),  that  no  rule  of  law  has  a  more  ancient 
origin,  or  is  more  generally  established,  than  that  if  a  testator 
expresses  his  intention  defectively,  either  by  not  using  techni- 
cal and  artificial  terms,  or  by  using  them  improperly,  yet  if 
his  intention  can  be  collected  from  his  will,  the  law,  however 
defective  his  language  may  be,  will  construe  his  words  accord- 
ing to  his  intentions;  and  if  the  object  of  it  is  warranted  by 
the  established  rules  of  law  and  equity,  will  admit  of  its  full 
operation  and  effect.  It  is  equally  certain,  on  the  other  hand, 
that  if  the  testator's  intention  appears  to  be  to  effect  that 
which  the  ruletf  of  law  and  equity  do  not  admit,  neither  the 
Courts  of  law  nor  the  Courts  of  equity  can  allow  its  opera- 
tion.    The  first  thing,  therefore,  to  be  ascertained  is,  what  t])(; 
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object  of  the  testator  is;  the  next,  whether  it  is  such  as  the 
rules  of  law  and  equity  admit  In  Perrin  v.  Blake,  4  Burr, 
2,579,  Lord  Mansfield  said,  the  rule  is  not  a  general  proposi- 
tion subject  to  no  control,  where  the  intention  is  on  the  other 
side,  and  where  the  objections  may  be  answered.  And  he 
agreed  with  Justices  Wilmot  and  Aston,  that  the  intention  is 
to  govern,  and  that  Shelley's  Case  does  not  constitute  a  decisive 
uncontrollable  rula  Mr.  Preston  says  the  most  strenuous  ad- 
vocates for  a  proper  and  legal  application  of  the  rule  must  ad- 
mit, that  the  intention  is  to  be  collected,  and  if  clearly  ex- 
pressed, to  be  observed.  After  the  intention  is  fixed,  the  law 
decides  on  the  gift;  allowing  the  intention  to  govern  as  often 
as  it  is  clear  that  the  word  heirs  is  not  used  as  descriptive  of 
the  class  of  legal  successors,  but  in  designation  of  an  individual 
or  of  particular  persons.  The  intention  to  be  observed  in  ex- 
clusion of  the  rule  must  be  expressed  in  terms  manifc^stly  ex- 
hibiting to  the  mind  clear  evidence  that  the  heirs  are  not  to  take 
merely  in  that  right,  and  as  answering  that  description.  The 
inquiry  must  be  directed  to  discover  the  intention,  and  to  see 
whether  the  gift  is  clear  of  the  reasons  on  which  the  rule  de- 
pends for  effect ;  for  as  Lord  Hale  very  pertinently  observed,  in 
King  v.  Melling,  in  reference  to  wills,  the  intention  is  to  be 
law  to  expound  the  testament.  "  The  true  ground  of  decision  is 
the  intent,  and  the  true  question  is,  what  is  the  intent?  and 
the  interpretation  is  to  show  the  intent."  (1  Preston  on  Estates, 
275.) 

The  intention,  it  is  to  be  remembered,  is  to  be  sought  for 
not  only  by  consulting  the  words  of  the  will,  but  also  by  the 
rules  of  interpretation,  which  have  been  from  time  to  time 
adopted  by  Courts  of  law  for  its  ascertainment.  (1  Sum.  239.) 
In  Hodgson  v.  Ambrose^  1  Doug.  337,  Mr.  Justice  Buller 
observed,  in  a  case  involving  the  construction  of  a  will: 
''  There  is  no  rule  better  established  than  that  the  intention  of 
a  testator,  expressed  in  his  will,  if  consistent  with  the  rules  of 
law,  shall .  prevail."  Mr.  Preston,  in  commenting  upon  the 
words  "  if  consistent  with  the  rules  of  law,"  says  these  words 
are  applicable  only  to  the  nature  and  operation  of  the  estate 
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or  interest  devised,  and  uot  to  the  construction  of  the  words. 
The  question  whether  the  intent  be  consistent  with  the  rules 
of  law  or  noty  can  never  arise  until  it  is  settled  what  that 
intention  was.  This  can  only  be  discovered  by  taking  the 
whole  together.  (1  Preston  on  Estates,  276.)  It  is  not  suflS- 
cient  that  the  intention  should  depend  on  inference  or  pre- 
sumable reasons;  it  must  be  manifested  by  words  which  are 
explicit;  by  words  which,  without  any  infringement  of  the 
rule  in  Shelley's  Case  —  at  least  the  reason  and  spirit  of  that 
rule,  if  not  its  literal  terms — may  be  construed  to  be  a  desig- 
nation of  particular  persons.  (1  Preston  on  Estates,  279:) 
At  common  law,  a  devise  of  an  estate  to  heirs  which  they 
would  have  taken  by  descent,  was  void,  and  the  heirs  took  as 
heirs  and  not  as  purchasers.  (2  Wash,  on  Real  Property,  136, 
268.) 

In  Jones  v.  Morgan,  1  Brown's  Ch.  Oases,  219,  Lord  Chan- 
cellor Thurlow  described  tibe  outlines  of  distinction  applicable 
to  all  the  cases  in  which  the  rule  in  Shelley's  Case  had  been 
subjected  to  judicial  -and  forensic  scrutiny.  He  drew  an  in- 
ference from  all  the  cases,  that  where  the  estate  is  so  given, 
that  after  the  limitation  to  the  first  taker,  it  is  to  go  to  every 
person  who  can  claim  as  heirs  to  the  first  taker,  the  word  heirs 
must  be  a  word  of  limitation  —  that  all  heirs  taken  as  heirs 
must  take  by  descent.  His  lordship  said  he  thought  the  argu- 
ment immaterial  that  the  testator  meant  the  first  estate  to  be  an 
estate  for  life.  He  took  it,  that  in  all  cases  the  testator  did 
mean  so.  He  rested  ii  on  what  the  testator  meant  afterwards ; 
if  he  meant  that  every  other  person  who  should  be  heir  should 
take,  he  then  meant  what  the  law  would  not  suffer  him  to  give, 
or  the  heir  to  take  as  a  purchaser;  and  further  he  said,  all 
possible  heirs  must  take  as  heirs,  and  not  as  purchasers;  that 
in  all  cases  where  the  limitation  of  an  estate  of  freehold  to  a 
man  and  afterward  to  the  heirs  of  his  body,  whether  general 
or  special,  so  as  to  give  it  to  the  heirs  as  a  denomination  or 
class,  the  heirs  shall  be  in  by  descent  and  not  by  purchase- 
Mr.  Feame^  after  having  given  to  the  subject  a  thorough 
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and  masterly  examination,  in  which  he  noticed  especially  the 
decision  of  Lord  Thurlow  in  Jones  against  Morgan,  denomi- 
nating it  "  very  high  authority,"  said :  "  Now,  if  the  inference 
I  have  drawn  from  the  very  operative  tendency  of  the  law  to 
hereditary  descent,  in  its  mode  of  approaching  it,  where  the 
requisite  ground  for  its  accomplishment  is  wanting,  be  just; 
if  from  such  premises,  unopposed  by  any  single  repugnant 
decision  or  judicial  opinion,  the  conclusion  that  the  capacity 
of  an  heir  to  take  the  inheritance  by  purchase,  so  as  to  trans- 
mit it  through  the  same  line  as  by  descent,  is  confined  to  those 
cases  only  where  the  ancestor  takes  no  estate  of  freehold,  be 
sufficiently  founded,  Lord  Thurlow's  doctrine  embraces  the 
subject  to  the  full  extent  of  his  expression.  For  then,  when- 
ever the  ancestor  takes  the  freehold  the  inheritance  will  not 
go  to  all  the  heirs,  etc.,  in  the  course  of  inheritable  succession, 
tmless  by  an  actual  descent;  and  consequently,  if  after  the 
first  taker  it  is  to  go  to  every  person  who  can  claim  as  heir  to 
him,  the  intended  succession  can  only  be  effectuated  by  taking 
the  word  lieirs,  etc.,  as  words  of  limitation.  If  after  him  all 
heirs,  etc.,  are  to  take  as  such  —  that  is,  as  answering  that  de- 
scription, they  can  take  only  by  descent  If  the  law  will 
not  admit  of  all  possible  heirs,  etc.,  taking  the  inheritance 
after  its  inception  by  a  freehold  in  the  ancestor  otherwise  than 
by  descent,  it  follows  that  wherever  the  limitation  to  the  heirs, 
etc.,  after  a  freehold  to  the  ancestor  is  admitted  to  reach  the 
whole  denomination  or  class  of  heirs  described,  thev  must  take 
by  descent  and  not  by  purchase."  (1  Feame's  Cent.  Eem. 
808.) 

The  principle  upon  which  the  rule  in  Shelley's  Case  is 
founded  being  understood,  it  is  next  necessary  to  ascertain  if 
the  devise  under  consideration  comes  within  the  rule.  The 
devise  was  to  the  three  persons  named  in  the  will,  with  the 
habendum  "each  and  all  of  them  to  have  and  to  hold  their 
lifetime,  and  then  to  go  to  their  heirs  and  assigns,"  with  the 
superadded  words  "but  never  to  sell  it."  The  words  "their 
heirs ''  do  not  designate  particular  persons,  but  is  a  nomen  col- 
Uctivum,  comprehending  the  whole  succession  of  heirs,  linejil 
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and  collateral,  of  the  three  devisees.  Here  there  is  not  even 
a  limitation  to  the  heirs  of  the  body  of  each  of  the  devisees, 
and  if  it  were  possible  to  construe  the  words  "  their  heirs  "  as 
meaning  the  heirs  of  their  bodies,  even  then  they  could  not  be 
held  a  designatio  personarum  without  superadded  words  of  enu- 
meration showing  clearly  and  unequivocally  that  the  testatrix 
intended  they  should  take  in  remainder  an  estate  in  fee  in  the 
premises  in  the  character  of  purchasers  and  not  in  the  char- 
acter of  heirs  of  her  immediate  devisees,  and  that  they  should 
constitute  the  root  of  a  new  inheritance  —  the  stock  of  a  new 
descent.  In  the  cases  wherein  it  has  been  held  that  a  devise 
to  one  for  his  life  with  remainder  to  the  heirs  of  his  body,  did 
not  fall  within  the  rule  in  Shelley's  Case,  there  were  super- 
added words  of  unquestionable  intent  controlling  the  direction 
of  th(B  property  devised.  For  example,  where  the  devise  was 
to  A.,  and  the  issue  of  her  body  lawfully  to  be  begotten,  as 
tenants  in  common,  if  more  than  one,  brat  in  default  of  such 
issue,  etc.,  devise  over,  it  was  held  that  A.  took  a  life  estate 
only,  and  the  limitation  to  her  children  was  a  contingent 
remainder  to  them  in  fee  as  purchasers.  (Davy  v.  Bumsall,  6 
Term  R.  30.)  There  are  many  cases  to  be  found  in  the  books 
proceeding  upon  the  principle  that  where  there  are  superadded 
words,  clearly  and  unequivocally  expressing  the  intention  of 
the  testator  to  invest  the  first  taker  or  immediate  devisee  with 
an  estate  for  life  only,  with  remainder  in  fee  to  the  children  or 
issue,  or  heirs  of  the  body  of  the  tenant  for  life,  the  intention 
shall  be  carried  into  effect,  provided  it  be  not  inconsistent  with 
the  rules  of  law  so  to  do. 

In  Doe  V.  Jesson,  5  Maule  and  Selwyn,  95,  the  devise  was 
to  W.  for  life,  and  after  his  decease  to  the  heirs  of  his  body 
lawfully  issuing,  in  such  proportions  as  he  should  appoint,  and 
for  want  of  such  appointment  then  to  the  heirs  of  his  body 
lawfully  issuing,  share  and  share  alike  as  tenants  in  common, 
and  if  but  one  child  the  whole  to  such  only  child,  and  for  want 
of  such  issue,  then  to  the  testator's  right  heirs  forever.  The 
testator  died  and  W.  entered,  and  afterwards  married  and  had 
issue.     It  was  held  by  the  Court  of  King's  Bench  that  W- 
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tock  only  an  estate  for  life,  and  that  hie  children  also  took 
only  an  estate  for  life;  but  on  writ  of  error  to  the  House 
of  Lords,  where  Lord  Eldon  and  Lord  Kedeedale  both  deliv- 
ered opinions,  the  judgment  of  the  King's  Bench  was  reversed. 
Lord  Eldon  placed  his  judgment  on  the  ground  in  part  at  least, 
that  the  words  of  devise  to  W.,  for  and  during  his  natural  life, 
followed  by  the  words  of  the  devise  to  the  heirs  of  the  body 
of  the  said  W.  lawfully  issuing,  oonatituted  W.  tenant  in  tail 
of  the  freehold,  notwithstanding  the  testator  had  before  given 
an  estate  expressly  to  W.  for  his  natural  life  only;  and  his 
lordship  said  "  in  order  to  cut  down  this  estate  tail,  it  is  abso- 
lutely necessary  that  a  particular  intent  should  be  found  to 
control  and  alter  it,  as  dear  aB  the  general  intent  here 
expressed,"  and  he  then  proceeds,  "the  words  'heirs  of  the 
body*  will  indeed  yield  to  a  clear  particular  intent,  that  the 
estate  should  be  only  for  life,  and  that  may  be  from  the  effect 
of  sui)eradded  words,  or  any  expressions  showing  the  partic- 
ular intent  of  the  testator;  but  that  must  be  clearly  intelligi- 
ble and  unequivocal " —  and  further  on  he  says,  "  the  heirs  of 
the  body"  comprehend  all  the  posterity  of  the  donee  in  suc- 
cession. The  conclusion  to  which  he  came  was  that  no  such 
intent  was  clearly  and  unequivocally  shown  in  the  superadded 
words,  but  on  the  contrary  that  the  words  "  for  want  of  such 
issue"  showed  that  the  issue  were  to  take  in  succession  as 
heirs  of  the  body  and  not  as  a  mere  description  of  persons. 
Lord  Kedesdale  in  the  same  case  said,  "  It  is  dangerous,  where 
words  have  a  fixed  legal  effect,  to  suffer  them  to  be  controlled 
without  some  clear  expression  or  necessary  implication;"  and 
the  result  of  his  opinion  was  that  by  "  heirs  of  the  body  "  the 
testator  did  not  mean  children  alone.  In  conclusion  he  said, 
"  if  the  testator  had  considered  the  effect  of  the  words  he  used, 
and  the  rule  of  law  operating  upon  them,  he  would  have  used 
none  of  the  words  in  the  will."  (Jesson  v.  Wright,  2  Bligh, 
50,  69.) 

The  words  of  the  will  under  consideration  do  not  manifest  a 
clear  and  unequivocal  intention  on  the  part  of.  the  testatrix 
to  give  to  the  devisees  named  therein  merely  a  life  estate  in  the 
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premises;  nor  does  it  appear  that  the  words  "their  heirs" 
were  intended  as  a  designation  of  particular  persons  who 
should  take  an  estate  in  the  lands  mentioned  otherwise  than 
hy  descent  as  heirs  of  their  respective  ancestors  —  the  first 
takers  under  the  will.  If  the  words  "each  and  all  of  tJiem 
to  have  and  to  hold  their  lifetime  and  then  to  go  to  their  heira 
and  assigns/'  could  be  interpreted  as  a  clear  and  unequivocal 
expression  of  the  intention  of  the  testatrix  to  create  in  the 
first  takers  under  her  Avill  a  mere  life  estate  in  the  premises, 
and  a  remainder  in  fee  to  their  heirs,  whoever  they  might  be 
when  the  life  estate  should  expire,  then  before  such  intention 
could  be  carried  into  effect,  it  would  be  necessary  to  deter- 
mine the  words,  "  their  heirs,"  to  be  a  descriptio  personarunu 
But  to  do  so  would  be  in  violation,  as  we  have  seen,  of  settled 
principles  of  law,  as  weU  as  in  disregard  of  the  definition  of 
the  term  "heirs"  in  its  general  and  accurate  legal  sense. 
That  the  testatrix  intended  the  estate  devised  to  go  to  the 
devisees,  whom  she  named  as  the  immediate  recipients  of  her 
bounty,  in  fee,  seems  to  us  more  than  probable  from  the  entire 
language  which  she  employed  as  an  expression  of  her  will.  She 
did  not  stop  with  the  word  "heirs,"  but  added  the  words 
"and  assigns."  We  are  not  at  liberty  to  disregard  these 
added  words  while  seeking  for  the  testatrix's  intent  The 
devise  to  the  persons  designated,  to  have  and  to  hold  their 
lifetime,  and  then  to  go  to  their  heirs  and  assigns,  is  in  sub- 
stance the  same  as  if  the  words  "to  go"  had  been  omitted, 
because  in  either  case,  the  estate  could  not  go  to  the  heirs  of 
the  immediate  donees  until  there  could  be  heirs  to  them,  to 
take.  Ko  person  can  become  an  heir  to  his  ancestor  while  his 
ancestor  lives.    Nemo  est  hceres  viventis. 

If  it  is  to  be  presumed  the  testatrix  had  in  mind  any  parti- 
cular object  in  lie  use  of  the  word  "  heirs/'  it  is  legitimate  to 
suppose  she  meant  it  should  have  its  settled  l^al  effect,  as 
associated  with  the  essential  words  of  devise  which  she  used, 
which  was  to  transmit  to  her  devisees  an  estate  in  fee  in  the 
premises.  To  pass  an  estate  of  inheritance  or  an  estate  in  fee 
simple  absolute  to  the  devisees  named,  it  was  necessary  to  use 
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the  word  "heirs"  or  its  equivalent;  for  if  at  the  time  of  her 
death  land  was  given  to  a  man  forever  or  to  him  and  his  assigns 
forever,  without  the  use  of  the  word  "  heirs  "  it  vested  in  him 
only  a  life  estate  (2  Black.  Com.  107,)  and  because  this  was 
then  the  law  of  the  land  a  reason  is  apparent  for  the  use  of  the 
term  "lieirs"  in  the  devise. 

On  the  part  of  the  appellant  some  reliance  is  placed  on  the 
habendum  "  to  have  and  to  hold  their  lifetime,"  as  evidence  of 
the  design  of  the  testatrix  to  invest  them  with  a  life  estate 
merely.  This,  to  one  ignorant  of  the  law,  might  produce  the 
impression  at  lea*st  that  she  so  intended.  But  if  she  herself 
had  any  idea  of  the  force  and  effect  of  the  language  of  the 
devise  as  a  whole,  she  must  have  known  that  the  devisees 
named  would  take  the  estate  in  fee  as  soon  as  she  should  ceaso 
to  live,  and  that  the  words  "but  never  to  sell  it,"  coupled 
with  the  previous  words,  would  not  avoid  such  consequence. 
It  is  not  improbable  that  she  desired  her  devisees  to  retain  the 
property  she  was  providing  to  give  them,  so  long  as  they  might 
live,  but  that  she  wished  to  invest  them  with  a  life  estate  only 
is  not  supported  by  the  words  of  the  will,  nor  is  there  any 
evidence  which  is  sufficient  to  satisfy  the  law  that  she  intended 
to  create  an  estate  in  remainder  contingent  upon  the  existence 
of  heirs  of  her  immediate  devisees  when  death  might  put  an 
end  to  their  tenure. 

Judgment  affirmed. 


CHAELES  McLaughlin  v.  cesar  piatti,  libe- 

RATA  PIATTI,  and  DANIEL  MURPHY. 

Bai^  of  Chattbls. — If  goods  are  sold  (while  mingled  with  others)  bj 
numher,  weight,  or  measure,  the  sale  is  incomplete,  and  the  title  remains 
In   the   seller   until    the   bargained   property    Is    separated   and    identified. 

iDsv. — ^A  sale  of  a  chattel  cannot  apply  to  any  article  until  it  is  clearly 
designated,  and  its  identity  ascertained. 

Salb  of  a  Givhn  Nuubbb  of  Cattlb  Running  in  a  Labgbb  Hbbd. — A  sale 
of  a  given  number  of  cattle,  then  running  in  a  herd  of  a  larger  number. 
Is  an  executory  contract,  and  does  not  apply  to  any  particular  cattle  until 
»         the  number  sold  have  been  separated  from  the  herd. 
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Bill  in  Equity  to  enforch  Salb  ov  Pbbsomal  Pbopbbtt. — JkM  a  general 
rule  Courts  of  equity  do  not  enforce  the  specific  performance  of  contracts  for 
the  sale  cf  personal  property.  When  such  contracts  are  enforced  by  Courts 
of  equity,  It  is  not  upon  the  ground  of  the  insolvency  of  the  defendant,  Irat 
because  the  character  of  the  property  Is  so  peculiar  In  itself,  or  Its  connec- 
tion with  the  complainant's  busbiess  is  such  that  no  adequate  damages 
could  be  given  at  law. 

Idem. — A  bill  in  equity  will  not  lie  to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  cattle  not  possessing  any  espaoial  value,  except  as 
merchandise. 

Action  fob  Claim  and  Dblivsby  of  Pbbsonal  Pbopebty. — The  action  for 
the  "  claim  and  delivery  of  personal  property "  under  our  practice,  is  at 
least  commensurate  with  the  action  of  detinue  at  common  law. 

Bill  of  Sale  of  Pa&t  of  a  Hbbd  of  Cattle. — ^A  bill  of  sale  of  a  given 
number  of  cattle — ^part  of  a  herd  running  on  the  seller's  ranch — ^giving  the 
purchaser  the  ris^t  to  select  the  number  sold  and  take  the  same  imme- 
diately, gives  to  the  purchaser  the  right,  after  demand  and  refusal,  to 
recover  possession  of  the  entire  herd  in  an  action  at  law,  and  then  select 
the  number  purchased,  and  return  the  residue  to  the  seller. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Hoge  £  WilsoUj  and  William  T.  WaMacCj  for  Appellant 
Murphy,  and  3.  0.  Hotightonj  for  Appellants  Cesar  and  Libe- 
rata  Piatti. 

This  bill  is  brought  to  enforce  the  specific  performance  of 
an  executory  contract,  for  the  sale  and  purchase  of  personal 
property,  to  wit:  five  hundred  head  of  cattle,  to  be  selected 
by  the  purchaser  out  of  a  much  larger  herd. 

It  appears  upon  the  face  of  the  bill,  and  is  so  found  by  the 
referee,  that  the  five  hundred  head  were  not,  at  the  time  of  the 
alleged  contract,  and  have  never  been  selected  or  segregated 
from  the  main  herd  of  which  they  were  a  part.  No  property 
or  interest  whatever  in  any  specific  cattle  passed,  therefore, 
to  Baker,  under  whom  the  complainant  claims. 

The  contract  is  executory.  The  complaint  is  based  entirely 
on  the  complainant's  right  to  a  specific  performivVr^e  of  that 
contract  as  alleged.  If  this  were  not  so,  we  should  be  at  a 
loss  to  know  for  what  purpose  he  has  sought  the  aid  of  a 
Court  of  equity.  The  ordinary  remedies  at  law  would  afford 
him,  otherwise,  all  the  relief  desirable,  inasmuch  as  upon  his< 
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own  shoFwing  upon  the  face  of  hia  bill,  the  property  was  in 
the  possession  of  the  Piattia  at  the  time  of  the  execution  of 
the  contract,  and  so  remained  at  the  commencement  of  the 
suit  and  the  rendition  of  the  decree.  The  whole  form  and 
theory  of  the  bill  and  its  prayer,  manifest  its  character  and 
purpose. 

That  this  contract  is  merely  executory,  and  that  no  prop- 
erty in  any  specific  cattle  passed  under  it  to  Baker,  (if  such  a 
proposition  needs  authority,)  we  cite  the  cases  of  Crowfoot  v, 
Bennett,  2  Corns.  258 ;  Hutchinson  et  al.  v.  Hunter,  7  Barr^s 
Penn.  R.  140,  and  cases  there  collected;  Wood  v.  McOee,  7 
Ohio,  467  (side  paging  127)  ;  Simmons  v.  Swift,  5  Bam.  & 
Cress.  857  (11  E.  C.  L.  712)  ;  Story  on  Sales,  pp.  197,  198, 
and  following  —  271  and  following. 

We  think  we  may  safely  assert  that  no  Court  of  equity  has 
ever  decreed  the  specific  performance  of  an  executory  contract 
for  the  sale  of  mere  personalty,  of  the  nature  and  description 
of  the  one  set  up  in  the  complaint  in  this  case. 

The  cases  in  which  Courts  of  equity  decree  specific  per- 
formance of  contracts  in  relation  to  personal  property  are  very 
rare  and  exceptional  —  and  in  all  of  them  there  were  peculiar 
reasons  for  the  interposition  of  equity;  there  was  either  no 
mode  of  getting  at  the  damages  in  an  ordinary  action  of  law, 
or  else  the  damages  when  recovered  would  not  afford  a  com- 
plete and  adequate  remedy.  (2  Story's  Eq.  Jur.,  Section  717, 
and  following.) 

Story,  in  the  section  above  cited,  lays  it  down  that  the  true 
foundation  of  the  rule  for  decreeing  specific  performance  of 
any  contract  is,  that  "  damages  at  law  may  not  in  a  particular 
case  afford  a  complete  remedy.'^ 

The  rule  is  not  founded  upon  the  idea  that  the  party  may 
not  from  the  insolvency  of  the  vendor  be  enabled  to  collect  hia 
judgment  for  damages,  upon  the  breach  of  the  contract,  but 
that  damages  themselves  when  ascertained  and  collected  would 
not  afford  a  complete  remedy;  or  in  other  words,  because  the 
damages,  if  ascertainable  in  a  suit  at  law  in  the  particular  case, 
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would  from  some  peculiar  quality  or  character  in  the  thing 
itself,  afford  an  inadequate  remedy. 

The  general  rule  undoubtedly  is  not  to  entertain  jurisdiction 
in  equity  for  a  specific  performance  of  agreements  respecting 
goods,  chattels,  stock,  choses  in  action,  and  other  things  of  a 
merely  personal  nature. 

The  exceptions  to  the  rule,  according  to  all  authority,  are 
rare  and  peculiar.  The  case  made  in  this  complaint  falls 
within  none  of  the  exceptions.  The  property  in  question  ia 
stock  —  live  stock — five  hundred  head  of  cattle  —  the  value 
easily  and  certainly  ascertained.  Compensation  in  damages  for 
the  breach  of  such  a  contract,  or  for  a  failure  in  either  party 
to  carry  it  out,  would  furnish  a  complete  and  satisfactory 
remedy.  To  hold  such  a  case  as  this  not  to  be  within  the 
rule  would  be  to  obliterate  the  rule  itself  with  its  exceptions. 

The  only  ground  for  appealing  to  equity  for  relief  is  an 
alleged  inability  on  the  part  of  the  defendant,  Cesar  Piatti,  to 
respond  in  damages,  and  that  denied  by  the  defendant  Murphy, 
not  proved,  and  not  so  found  by  the  referee.  This  is  some- 
times a  ground  for  injunction  to  restrain  a  trespass,  but  even 
then  a  very  doubtful  one.  The  opinion  of  Chancellor  Kent  in 
^Ya^son  v.  Hunter,  5  John.  Ch.  R.  172,  etc.,  being  the  other 
way. 

A  Court  of  equity  may  very  well  restrain  an  irresponsible 
person,  in  a  case  of  tort,  from  committing  irreparable  injury  — 
from  the  very  destruction  of  the  estate  involved.  {McMillan 
V.  Richards,  9  Cal.  419.)  The  doctrine  has  no  application  to 
a  case  of  this  character.  If  a  want  of  pecuniary  responsibility 
in  a  Court  of  law  were  a  ground  of  equity  jurisdiction  in  cases 
of  bills  for  the  specific  performance  of  agreements,  it  is  strange 
that  the  text  books  and  adjudged  cases  are  not  full  of  it.  The 
books  do  not  attempt  to  place  the  equity  jurisdiction  in  such 
cases  upon  any  such  ground.  Indeed,  such  a  doctrine  would 
draw  to  equity  the  jurisdiction  of  all  matters  of  contract, 
always  supposed  to  belong  to  the  exclusive  cognizance  of  the 
ordinary  Courts  of  law.  The  jurisdiction  would  be  measured 
by  and  depend  upon  the  solvency  or  insolvency  of  the  parties, 
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and  equitable  relief  administered  or  refused  accordingly.  Even 
if  the  law  was  not  clearly  otherwise,  the  allegation  in  this  case 
is  altogether  insuflScient 

Cook  dk  Hittell,  for  Bespondent 

In  regard  to  whether  the  contract  was  executed  or  not,  we 
cite  the  case  of  Clarlc  v.  Bush,  19  Cal.  393,  which,  we  think, 
fully  decides  the  question.  McLaughlin's  assignor,  having 
been  placed  in  the  actual  possession  of  the  property,  was  in 
a  position  to  select  his  number  from  the  whole  herd;  his  hav- 
ing left  temporarily  before  making  such  selection,  and  being 
refused  permission  to  re-enter  the  premises,  cannot  put  him  in  a 
worse  condition  than  if  he  were  in  the  joint  possession  with 
the  Piattis.  The  moment  he  took  such  possession,  it  was  pos- 
session of  the  entire  herd.  The  Piattis  had  nothing  further  to 
do  in  the  premises;  the  contract  was  fully  executed  on  their 
part.  (Pooley  v.  Buddj  14  Beav.  34.)  The  doctrine  that  no 
property  passes  so  long  as  anything  remains  to  be  done,  does 
not  apply,  nor  can  a  case  be  found  making  it  applicable  in  a 
case  like  the  present.  The  reason  for  the  rule  does  not  exist 
in  this  case,  and  the  contract  having  been  thus  executed,  could 
not,  by  the  wrongful  acts  of  the  Piattis,  be  exchanged  to  an 
executory  contract.  The  facts  stated  in  the  complaint  in  this 
action  are  the  usual  facts  stated  to  procure  a  partition  of  per- 
sonal property,  as  contradistinguished  from  a  specific  per- 
formance. 

What  difference  can  it  make  to  the  appellants'  rights  that 
Baker  did  not  segregate  the  cattle?  It  is  true  that  his  agent 
was  let  into  joint  possession  of  the  main  herd ;  but  it  does  not 
anywhere  appear  in  the  case,  as  the  late  opinion  would  seem 
to  imply,  that  an  offer  or  opportunity  was  given  him  to  select 
the  five  hundred  head,  and  certainly  no  offer  was  ever  made  to 
McLaughlin.  The  truth  of  the  matter  is  exactly  what  it 
would  be  in  any  other  case  where  a  person  is  owner  of  the 
undivided  portion  of  a  chattel,  or  rather  owner  of  an  undi- 
vided certain  number  of  a  larger  number  of  chattels,  and  wants 
a  partition.     He  is  entitled  to  a  partition,  and  the  common  law 
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is  not  pliant  enaugh  to  afford  him  an  adequate  remedy.  The 
adverse  party  in  possession  is,  in  a  sense,  a  trustee  for  him,  and 
he  can  enforce  his  equitable  rights.  (See  3  Parsons  on  Con- 
tracts, Boston,  1864,  364,  note  t;  Pooleyy.  Bvdd,  14  Beav.  44; 
7  Eng.  L.  &  Eq.  229.) 

Campbell,  Fox  £  Campbell,  also  for  Respondent 

The  first  question  to  be  considered,  is  —  'was  the  contract 
which  is  the  basis  of  this  action  an  executory  contract?  To 
a  limited  extent,  and  perhaps  we  may  say,  in  a  purely  techni- 
cal sense,  it  was  executory.  But  it  seems  to  us,  that  in  all 
these  points  wherein  the  defendants  would  have  any  just  or 
legal  right  to  intervene,  it  was  an  executed  and  not  executory 
contract  It  was  certainly  executed  in  so  far  as  that  the 
defendants  had  actually  received  the  entire  consideration  of 
the  sale  made  by  them  to  our  vendors.  All  the  service  which 
Baker  was  to  render  in  consideration  of  the  purchase  of  these 
cattle,  had  been  rendered.  It  was  executed  in  so  far  as  that 
the  defendants  had  deliberately,  and  in  the  most  solemn  man- 
ner, complied  with  all  the  forms  of  law  in  making,  executing, 
and  delivering  the  written  evidence  of  the  sale  and  of  the 
transfer  of  the  title  to  the  property.  It  was  executed  in  so 
far  as  that  the  defendants  had  actually  delivered  to  their  ven- 
dee the  possession  of  the  property  sold  —  not  the  possession  in 
severalty  of  the  five  hundred  head  of  cattle,  but  the  joint 
possession  with  them  of  the  entire  herd  from  which  the  five 
hundred  head  was  to  be  taken.  It  was  executed  in  so  far  as 
that  the  defendants,  vendors  of  the  property,  had  nothing  fur- 
ther either  to  receive  or  to  do  in  the  premises.  The  only  act 
undone,  the  only  thing  unexecuted,  was  the  selection  and  sev- 
erance of  the  five  hundred  head  from  the  balance  of  the  herd, 
and  this  was  to  be  done,  not  by  the  vendors,  nor  by  the  joint 
action  of  vendors  and  vendee,  but  at  the  convenience  of  and 
by  the  vendee  alone,  who  had  been  let  into  possession  for  that 
purpose,  and  to  whom  the  right  had  been  given  to  make  that 
selection  without  let>  hindrance,  molestation,  interruption, 
assistance,  or  choice  of  or  from  the  vendors.     Certainly  this 
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contract  had  been  so  far  executed  as  that  it  was  a  perfect  and 
binding  sale  and  transfer  of  the  title  to  the  property. 

But  even  if  this  contract  is  in  any  sense  an  executory  con- 
tract^ we  insist  that  it  is  such  an  on6  as  that  its  specific  per- 
formance may  properly  be  enforced  by  decree  in  equity,  and 
that  the  circumstances  are  such  as  to  give  Courts  of  equity 
jurisdiction  in  the  premises,  and  to  entitle  us  to  equitable 
relief.  The  fundamental  principle  which  underlies  the  whole 
doctrine  of  specific  performance  is,  that  where  a  fair,  bona  fide 
contract  has  been  so  far  executed,  that  by  reason  of  its  partial 
execution  alone,  or  in  conjunction  with  other  changes  which 
have  subsequently  taken  place,  the  parties  cannot  be  restored 
to  their  original  condition  or  circumstances,  or  that  the  failure 
of  one  party  to  comply  with  its  condition  would  operate  as  a 
fraud  upon  the  other  who  was  not  in  default.  Courts  of  equity 
will  interfere  and  decree  a  specific  performance  of  the  con- 
tract. The  question  as  to  whether  or  not  the  failure  would 
operate  as  a  fraud,  enters  quite  as  much  into  the  consideration 
of  the  Court  in  determining  the  jurisdictional  point  as  does 
the  question  whether  or  not  the  breach  of  contract  can  be 
compensated  in  damages.  (See  Argwello  v.  Edinger,  10  Cal. 
150,  where  this  subject  is  discussed  at  some  length.) 

By  the  Court,  Shafteb,  J. 

This  case  comes  into  this  Court  by  an  appeal  taken  by  the 
defendants  from  a  decree  of  the  Fourth  District  Court,  ren- 
dered against  them  and  in  favor  of  the  complainant. 

The  complaint  sets  out  that  on  the  18th  day  of  December, 
A.  D.  1858,  the  defendants,  Cesar  Piatti  and  Liberata  Piatti, 
were  and  ever  since  have  been,  husband  and  wife;  that  on 
that  day  they,  for  the  consideration  of  fifteen  thousand  dollars, 
duly  signed,  acknowledged  and  delivered  their  bill  of  sale  to 
E.  D.  Baker,  as  follows,  viz: 

**Know  all  men  by  these  presents,  that  we,  Cesar  Piatti,  and 
Liberata  Piatti,  his  wife  (late  Levinia  Bull,)  for  and  in  consid- 
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eration  of  the  sum  of  $15,000  to  us  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted,  bargained  and 
-sold  to  E.  D.  Baker,  to  whom  we  make  said  acknowledgment 
of  the  receipt  of  said  money,  five  hundred  head  of  cattle,  part 
^nd  parcel  of  our  stock  of  cattle  now  running  on  the  Laguna 
Eanch,  in  Santa  Clara  County,  to  be  selected  and  chosen  by 
him  or  his  agents  out  of  said  stock  or  herd,  at  his  choice, 
hereby  guaranteeing  to  him  the  right  and  possession  thereof, 
and  authorizing  him  to  select  and  take  the  same  immediately, 
fully  and  absolutely  as  of  his  own  right  and  property. 

"  Given  under  our  hands  this  16th  day  of  December,  1858. 

"LiBEBATA  Piatti, 
"Cesar  Piatti. 

** Witness:  R  E.  Fulton." 


"State  of  Camfobnia,  1 

a,  J 


S8. 


"  County  of  Santa  Clara, 

"On  this  18th  day  of  December,  A.  D.  1858,  before  me, 
Thomas  Bradley,  a  Notary  Public  in  and  for  said  county,  per- 
sonally appeared  Cesar  Piatti  and  Liberata  Piatti,  his  wife, 
personally  known  to  me  to  be  the  individuals  described  in  and 
who  executed  the  annexed  instrument,  as  parties  thereto,  and 
acknowledged  to  me  that  they  executed  the  same  freely  and 
voluntarily,  and  for  the  uses  and  purposes  therein  mentioned; 
and  the  said  Liberata  Piatti,  wife  of  the  said  Cesar  Piatti, 
Tiaving  been  by  me  first  made  acquainted  with  the  contents  of 
said  instrument,  acknowledged  to  me,  on  an  examination  apart 
from  and  without  the  hearing  of  her  husband,  that  she  exe- 
xjuted  the  same  freely  and  voluntarily,  without  fear  or  compul- 
sion, or  undue  influence  of  her  husband,  and  that  she  did  not 
wish  to  retract  the  execution  of  the  same. 

"  In  witness  whereof  I  have  hereunto  Bet  my  hand  and  affixed 
my  official  seal  the  day  and  year  first  above  mentioned. 

[l.  b.]  "  Thomas  Bradley,  Notary  Public'' 

That  by  the  terms  of  the  bill  of  sale  and  as  a  matter  of  fact, 
they  then  and  there  sold  said  cattle  to  Baker,  and  he  became 
the  owner  thereof. 
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That  on  the  20th  of  August,  A.  D.  1859,  by  instrument  in 
writing  on  the  back  of  the  bill  of  sale,  transferred  the  five 
hundred  head  of  cattle  over  to  McLaughlin,  tlie  complainant, 
for  five  thousand  dollars,  of  which  instrument  tlie  following  is 
a  copy: 

*Tor  five  thousand  dollars  value  received  I  hereby  assign 
and  transfer  and  sell,  and  set  over  to  Charles  McLaughlin  the 
cattle  sold  to  me  in  and  by  the  within  bill  of  sale,  and  author- 
ize him  for  himself  to  have,  claim  and  keep  the  same  in  full 
ownership,  having  all  the  right  of  the  same  vested  in  me  by 
the  al>ove  bill  of  sale,  without  any  recourse  on  me,  on  account 
of  said  sale  or  otherwise,  which  the  said  McLaughlin  hereby 
accepts. 

''  August  24, 1859.  E.  D.  Bakeb." 

That  at  the  time  of  the  bill  of  sale,  the  five  thousand  head 
were  and  are  now  (to  wit:  at  the  commencement  of  this  suit) 
part  and  parcel  of  a  large  herd  of  cattle  of  the  same  kind  on 
Lagima  Ranch,  and  were  at  the  time  of  sale  in  possession  of 
defendant,  Cesar  Piatti,  as  the  separate  property  of  said  Libe- 
rata,  and  are  now  on  said  ranch  occupied  by  said  Liberata  and 
Cesar,  and  in  their  possession. 

That  at  the  time  of  the  execution  of  the  bill  of  sale,  the 
said  defendants  placed  Baker  in  joint  possession  with  them  of 
the  main  herd,  until  a  division  of  said  main  herd  could  be 
made,  and  said  Baker  could  select  and  segregate  said  five  hun- 
dred head;  that  Baker,  by  his  agent,  continued  in  such  joint 
possession  for  about  five  months,  when,  after  a  temporary 
absence  at  San  Francisco,  said  agent  on  returning  was  refused 
possession  by  the  said  defendants ;  that  there  has  never  been  a 
segregation  of  said  five  hundred  head  from  said  main  herd. 

That  at  the  time  of  the  bill  of  sale,  and  since,  the  main  herd 
was,  and  has  been  the  separate  property  of  the  said  Libe- 
rata, derived  by  her  as  a  portion  of  the  estate  of  a  former  hus- 
band, one  Fisher,  now  deceased ;  that  said  defendant,  Murphy, 
claims  to  be  the  owner  of  said  five  hundred  head,  by  some 
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pretended  sale  from  said  Liberata,  but  that  the  same  is  fraud- 
ulent and  void;  that  said  Murphy  never  paid  anything  for 
such  pretended  interest,  but  that  it  was  a  sham  sale,  made  to 
hinder,  delay  and  defraud  creditors. 

That  the  common  property  of  Cesar  and  Liberata,  and  the 
separate  property  of  Cesar,  without  the  property  in  question, 
is  insufficient  to  satisfy  complainant's  demands  for  damages,  in 
case  he  cannot  obtain  a  division  of  said  main  herd,  and  the 
delivery  of  said  five  hundred  head,  under  the  terms  of  the  bill 
<>f  sale  and  assignment;  and  that  if  complainant  cannot 
obtain  such  division  and  delivery  as  aforesaid,  he  will -suffer 
irreparable  injury  by  reason  of  inability  of  defendant,  Cesar, 
to  respond  in  damages  for  breach  of  warranty  in  said  bill  of 
sale,  and  the  non-liability  of  the  said  Liberata  on  the  warranty, 
she  being  a  married  woman. 

That,  on  refusing  Baker's  agent  to  re-enter  into  the  joint 
possession  as  aforesaid,  the  said  defendants  have  conspired  and 
confederated  to  cheat  and  defraud  the  complainant,  under  pre- 
tense of  said  fraudulent  sale  to  Murphy,  out  of  said  five  hun- 
dred head  of  cattle  and  the  equivalent  thereof  in  damages; 
and  that  since  the  execution  of  the  bill  of  sale,  as  complain- 
ant is  informed,  said  defendants  have  sold  about  three  hundred 
head  of  said  herd,  without  the  knowledge  or  consent  of  Baker 
or  of  complainant,  and  are  endeavoring  to  and  will  sell  the 
balance  of  the  herd  to  innocent  purchasers,  etc;  that  said 
ranch  being  in  an  isolated  location  and  sparsely  settled  dis- 
trict, the  said  main  herd  may  be  easily  driven  off  and  sold  to 
innocent  purchasers  during  the  pendency  of  this  action,  unless 
a  receiver  be  appointed  by  the  Court  to  take  charge  of  such  five 
hundred  head,  as  may  be  selected  and  chosen  by  the  complain- 
ant, and  the  defendants  be  restrained  in  the  meantime  from 
selling  or  otherwise  disposing  of  said  main  herd  of  cattle; 
that  at  the  time  of  bill  of  sale,  and  now,  said  five  hundred 
head  were  and  are  worth  fifteen  thousand  dollars;  that  on  the 
8d  day  of  September,  1859,  complainant  demanded  of  Cesar 
and  Liberata  said  five  hundred  head  of  cattle,  as  per  terms  of 
the  bill  of  sale,  they  knowing  of  his  ownership,   and  they 
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refused  and  still  refuse  to  deliver  the  same,  and  deny  com- 
plainant's right  to  any  portion  of  the  same,  although  there 
were  then  and  now  are  over  one  thousand  head  on  hand  of 
stock,  out  of  which  Baker  had  a  right  to  select,  and  the  same 
now  remain  on  said  ranch  in  the  possession  of  said  Cesar  and 
Liberata ;  that  Baker  and  the  complainant  have  fully  kept  and 
performed  the  agreement  on  their  part,  and  the  said  defendants 
Oesar  and  Liberata  have  wholly  disregarded  their  covenants 
and  agreements,  etc. 

That  complainant  is  remediless,  and  can  only  be  protected 
by  the  equitable  interpositian  of  the  Court,  etc.  The  com- 
plainant therefore  prays  that  the  main  herd  may  be  divided 
by  the  decree  of  the  Court,  and  that  he  be  adjudged  to  be  the 
owner  and  entitled  to  the  possession  of  five  hundred  head  of 
oattle  of  said  large  herd  on  said  "ranch,  to  be  selected  and 
chosen  by  the  complainant  out  of  said  main  herd,  and  that 
said  Liberata  and  Cesar  be  adjudged  and  decreed  to  specifi- 
oally  perform  all  and  singular  their  covenants  and  stipulations 
as  i^ecified  in  said  bill  of  sale,  and  for  a  receiver  to  take 
charge  of  five  hundred  head  to  be  selected  and  chosen  by  the 
complainant,  and  in  the  meantime  for  an  injunction,  etc. ;  and 
that  the  Court  decree  the  complainant  to  be  entitled  to  and 
that  the  receiver  deliver  over  to  him  such  five. hundred  head 
of  cattle,  and  that  the  injunction  be  made  perpetual,  and  for 
such  other  relief,  etc. ;  and  also  that  the  Court  decree  that  the 
pretended  sale  to  the  defendant  Murphy  was  fraudulent  and 
void,  and  was  intended  to  hinder  and  delay  the  creditors  of  the 
other  defendants  and  to  defraud  this  plaintiff,  and  that  said 
Murphy  has  no  interest  in  or  to  said  stock. 

Upon  this  bill  and  in  pursuance  of  the  prayer,  a  receiver 
^^h8  appointed,  etc.,  and  injunction  issued,  etc.  The  defend- 
ant Murphy  demurred  to  the  bill  on  the  following  grounds, 
viz: 

"  1.  That  this  Conrt,  as  a  Cotcrt  of  equity,  has  no  jurisdic- 
tion of  the  subject  matter  of  this  action. 
"2.  That  there  is  a  defect  of  parties  defendant;  that  is,  in 
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uniting  the  defendant  with  the  defendants  Piattis  in  an  action 
for  a  specific  performance  of  an  agreement  between  the  plain- 
tiff and  said  Piattis,  to  which  the  defendant  (Murphy)  was 
not  a  party. 

"  3.  That  the  plaintiff  has  not  the  legal  capacity  to  flue  this 
defendant  to  set  aside  the  alleged  fraudulent  sale  and  convey- 
ance to  this  defendant  referred  to  in  the  complaint,  because 
said  plaintiff  is  a  subsequent  purchaser  with  notice,  and  be- 
cause he  is  not  a  judgment  creditor  of  said  Piattis,  or  of  either 
of  them. 

"4.  That  several  causes  of  action  have  been  improperly 
united,  viz:  a  specific  performance  upon  an  executory  agree- 
ment between  said  plaintiff  and  said  Piattis,  and  to  set  aside 
an  alleged  fraudulent  conveyance  to  this  defendant. 

"  6.  Because  said  complaint  is  multifarious,  and  unites 
separate  and  distinct  grievances  against  separate  and  distinct 
persons. 

"  6.  That  the  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  any  of  said  defendants. 

"7.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  caiise  of  action  against  this  defendant,  either  sepa- 
rately or  jointly  with  said  Piattis,  or  either  of  them.*' 

The  demurrer  having  been  overruled,  the  defendants  an- 
swered separately.  The  case  went  to  a  referee  and  on  his 
special  report  of  the  facts  judgment  was  entered  for  the  plain- 
tiff. 

There  is  a  diversity  of  questions  raised  by  the  record,  all  of 
which  have  been  fully  and  learnedly  discussed  by  the  coimsel 
of  the  respective  parties,  but  the  only  points  which  we  find 
it  necessary  to  determine  in  order  to  dispose  of  the  appeal 
upon  its  merits,  are  the  following: 

First  —  In  our  judgment  the  contract  set  up  in  the  complaint 
was  executory  at  the  commencement  of  the  action;  that  is  to 
say,  the  plaintiff  at  that  time  had  not,  as  the  assignee  of  Baker, 
becoujp  the  owner  in  severalty  of  any  part  of  the  herd  of 
cattle  mentioned  in  the  bill  of  sale.      It   is    a   fundamental 
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principle  pervading  everywhere  the  doctrine  of  the  sales  of 
chattels,  that  if  goods  be  sold  (while  mingled  with  others)  by 
number,  weight,  or  measure,  the  sale  is  incomplete,  and  the 
title  continues  with  the  seller  until  the  bargained  property  is^ 
separated  and  identified.  The  reason  is  that  the  sale  cannot 
apply  to  any  article  until  it  is  clearly  designated  and  its  iden- 
tity ascertained.  In  the  case  under  consideration,  it  could  not 
be  said  with  certainty  that  any  particular  five  himdred  head 
of  cattle  belonged  to  Baker  or  the  plaintiff  as  his  assignee, 
until  a  severance  of  that  number  from  the  herd  from  which 
they  were  to  be  taken.  If  a  part  of  that  herd  had  died,  five 
hundred  head  surviving,  the  loss  would  neither  in  whole  nor 
in  part  have  fallen  upon  Baker.  (Hutchinson  v.  Hunter,  7 
Barr,  140;  Woods  v.  McOee,  1  Ohio,  466;  Crowfoot  v.  Bur- 
nett, 2  Comst.  258;  Story  on  Sales,  Sec.  296;  Horr  v.  Baker, 
6  Cal.  489  —  8  Cal.  603  ;  Adams  v.  Oorham,  6  Cal.  68.)  These 
principles  are  so  well  settled  that  no  beneficial  purpose  would 
be  subserved  were  we  to  pursue  the  discussion  further. 

Second  —  As  a  general  rule,  a  bill  in  equity  does  not  lie  to 
enforce  the  specific  performance  of  a  sale  of  personal  prop- 
erty. There  are  exceptions  to  the  rule,  but  the  case  made  by 
the  plaintiff  is  not  within  them.  The  equitable  jurisdiction 
to  enforce  specific  performance  in  this  class  of  contracts  is  not 
based  either  in  whole  or  in  part  upon  the  accident  of  insol- 
vency, but  upon  the  general  principle  or  truth  that  in  the 
excepted  cases  there  can  be  no  adequate  compensation  in  dam- 
ages at  law,  the  solvency  of  the  defendant  being  given.  Thi* 
consequence  sometimes  results  from  the  fact  that  the  thing 
bargained  for  is  of  umisual  distinction  or  curiosity,  or  from 
the  fact  that  the  commodities  sold  or  contracted  for  are  so 
related  to  the  situation  or  to  the  business  arrangements  of  the 
purchased  that  non-fulfilment  w^ould  greatly  embarrass  and 
impede  him  in  his  plans  and  prospects  —  threatening  or  involv- 
ing a  loss  of  profits  which  a  jury  could  not  correctly  estimate ; 
or  to  cases  where  the  contract  is  not  to  be  presently  executed, 
and  the  like.  (Taylor  v.  Neville,  cited  in  3  Atk.  384;  Adderly 
y.  Dixon,  1  SinL  and  Stu.  610;  1  Sto.  Eq.  Juris.,  Sec.  718.  > 
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In  this  case  tlie  contract  was  to  be,  or  at  least  might  have 
been,  executed  by  Baker  immediately  after  it  was  concluded 
upon;  and  he  furthermore  had  an  opportunity  to  exercise  his 
right  of  selection  and  segregation  at  the  time  when  he  was 
let  into  joint  possession  of  the  herd  with  the  vendor.  The 
cattle  were  without  special  value,  in  themselves  considered, 
nor  does  it  appear  that  if  they  had  been  segregated  by  Baker 
and  taken  into  possession  that  they  would  or  could  have  been 
put  to  any  other  than  the  most  common  uses.  On  the  face  of 
the  complaint,  as  well  as  on  the  face  of  the  referee's  report, 
the  cattle  bargained  for  were  in  no  manner  distinguishable 
from  merchandise  at  large.  {Buodon  v.  Lister,  3  Atk.  382.) 
To  uphold  the  judgment  appealed  from  would  therefore  not 
only  be  in  contravention  of  all  the  cases,  but  in  subversion  of 
the  principles  upon  which  the  equity  jurisdiction  is  founded. 

Third  —  But  while  it  is  insisted  on  behalf  of  the  respondent 
that,  if  the  contract  be  as  yet  unexecuted,  its  full  execution 
can  be  compelled  in  this  proceeding,  yet  the  chosen  position 
of  counsel  is  that  the  complaint  discloses  a  contract  fully  exe- 
cuted—  nothing  remaining  to  be  done  either  by  vendors  or 
vendee  in  order  to  vest  a  title  in  the  latter  to  a  band  of  five 
hundred  head,  distinguished  and  separate  from  the  larger  herd 
to  which  they  originally  belonged.  As  has  been  stated  already, 
we  do  not  consider  that  the  complaint  carries  the  contract 
which  it  sets  forth,  to  that  pitch  in  the  matter  of  execi  tion; 
and  it  results  that  in  our  opinion  the  complaint  can  be  made 
to  take  on  no  other  aspect  than  that  of  a  bill  brought  to  com- 
pel the  specific  performance  of  a  contract  for  the  sale  of  per- 
sonal property,  all  the  terms  of  which  contract  have  not  as 
yet  been  fulfilled  —  and  here  the  jurisdictional  obstacle,  previ- 
ously named,  is  encountered.  But  on  the  facts  of  this  case, 
the  plaintiff  had  a  speedy  and  perfect  remedy  at  law.  The 
plaintiff,  as  the  assignee  of  Baker,  had  the  right  to  the  imme- 
diate possession  of  the  whole  herd  for  the  purpose  of  making 
a  selection  of  his  five  hundred  head.  In  pursuance  of  that 
right  the  defendants  were  requested  to  deliver  the  whole  herd 
to  the  plaintiff,  but  refused  bo  to  do.     We  have  hei«  all  the 
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grounds  upon  which  the  action  of  detinue  has  been  familiarly 
planted  for  ages.  In  that  form  of  remedy  the  plaintiff  could 
have  recovered  possession  of  the  whole  herd  —  selected  his  five 
hundred  head  from  it  and  returned  the  residue  of  the  cattle  to 
the  Piattis.  Our  action  for  the  "claim  and  delivery  of  per- 
i?onal  property,''  considered  as  a  remedy,  is  at  least,  commen- 
fliirate  with  Ihe  action  of  detinue  at  common  law.  But  if  the 
plaintiff  could  not  have  availed  himself  of  this  remedy,  and 
whether  he  could  or  not  we  have  no  occasion  to  decide,  yet  it 
ia  beyond  controversy,  that  he  could  have  maintained  an  action 
upon  the  contract  for  the  recovery  of  damages,  which  relief 
would  have  been  "adequate  and  complete"  in  the  fulness  of 
the  meaning  borne  by  those  terms  in  equity  law. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary 
to  consider  the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed  and  the  Coiirt  below  is  directed 
to  enter  judgment  in  favor  of  the  defendants. 

Mr.  Justice  Sawyer  expressed  no  opinion. 


SOLANO  COUNTY  v.  JOHX  M.  NEVILLE. 

Action  in  Namiq  of  County. — An  action  may  be  broucrht  in  the  name  of  a 
conntj  to  recover  money  belongincr  to  the  General   Fund  of  the   county. 

COMPiNBATiON  OF  TAX  COLLECTORS. — ^Tbe  Legislature  has  the  power  to 
eract  a  law  directing  the  Collector  of  Taxes  for  a  county  to  pay  one  half 
of  the  compensation  allowed  him  by  law  for  the  collection  of  the  same 
Into  the  County  Treasury  for  the  benefit  of  the  General  Fund. 

4 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  following  is  the  complaint  to  which  defendant  demurred : 

"  Solano  County,  plaintiff,  by  J.  C.  Hinckley,  District  Attor- 
ney, complains  of  John  M.  Neville,  defendant,  and  for  cause 
of  action  alleges  that  the  said  defendant,  being  Sheriff,  and  ex 
officio  Tax  Collector  of  Solano  County,  between  the  17th  day 
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of  Aiigust  and  the  16th  day  of  November,  A.  D.  1863,  col- 
lecte<l  a  large  amount  of  public  revenue  and  taxes  on  property,, 
to  wit :  the  sum  of  $86,578  87,  and  during  the  time  aforesaid 
collected  and  received  a  percentage  thereon,  allowed  by  law 
as  compensation  for  the  collection  of  property  tax,  such  per- 
centage amoimting  to  the  siim  of  $2,631  57. 

"  Plaintiff  further  shows  that,  by  an  xVct  of  the  Legislature 
of  this  State,  entitled  ^An  Act  to  regulate  the  fees  of  certain 
officers  in  Solano  County,'  approved  April  6,  1863,  it  was- 
made  the  duty  of  said  defendant.  Sheriff  and  ex  officio  Tax 
Collector  as  aforesaid,  to  pay  into  the  County  Treasury  of  said 
coimty,  for  the  benefit  of  the  General  Fund  thereof,  fifty  per 
cent  of  the  aforesaid  compensation  allowed  by  law  for  the  col- 
lection of  property  tax,  to  wit,  the  sum  of  $1,315  78^,  and 
that  no  portion  of  said  sum  has  been  paid  into  said  County 
Treasury,  but  that  the  whole  thereof,  by  virtue  of  the  Act 
aforesaid,  is  due  and  pavable  from  the  defendant  to  the  plain* 
tiff. 

"  Ifevertheless,  the  said  defendant,  although  often  requested,, 
has  hitherto  wholly  neglected  and  refused  to  pay  the  same,  or 
any  portion  thereof. 

"Wherefore  plaintiff  prays  judgment  against  said  defend- 
ant for  said  sum  of  $1,315  78i,  with  the  costs,  fees  and  charges, 
allowed  by  law. 

"J.  0.   HlNCKLBY, 

*' District  Attorney  Solano  County.'' 

Judgment  was  rendered  for  the  defendant,  and  plaintiff  ap- 
pealed from  the  order  sustaining  the  demurrer. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  C.  Hinckley,  for  Appellant. 

Bwan  £  Hays,  also  for  Appellant. 

We  beg  leave  to  submit  that  the  complaint  contains  ^tL 
Btatement  of  facts  constituting  the  cause  of  action  in  ordi- 
nary and  concise  language,"  as  required  by  the  second  subdi- 
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vision  of  the  thirty-ninth  section  of  the  Practice  Act.  That 
there  is  nothing  uncertain,  ambiguous,  or  unintelligible  in  the 
complaint 

'^  It  is  only  necessary  that  the  cause  of  indebtedness  should 
be  stated  in  such  a  manner  as  to  apprise  the  defendant  of  the 
object  of  the  suit."     {Millileen  v.  Murray,  5  Gal.  245.) 

We  do  not  think  it  can  be  contended  with  any  degree  of 
earnestness  that  this  complaint  is  deficient  in  any  of  the  grounds 
named  in  the  fourth  ground  of  demurrer. 

A  writ  of  mandate  would  be  a  novel  proceeding  to  recover 
money  due,  and  we  think  there  can  be  nothing  in  the  point 
that  no  demand  had  been  made  of  the  defendant  to  pay  the 
money  over,  because  the  law  under  which  the  suit  is  brought 
makes  it  the  duty  of  the  defendant  to  pay  the  money  into  the 
County  Treasury. 

As  to  the  third  ground  of  demurrer,  "  That  the  complaint 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action;" 
assuming  that  the  other  grounds  of  demurrer  are  not  well  taken, 
we  rely  upon  the  law  under  which  this  suit  is  brought,  and 
the  facts  as  stated  in  the  complaint,  as  showing  a  good  cause 
of  action. 

The  seventh  section  of  the  "  Act  to  regulate  the  fees  of  cer- 
tain officers  in  Solano  County,"  reads  as  follows,  to  wit :  "  The 
Tax  Collector  shall  receive  the  fees  and  compensation  now 
allowed  by  law;  but  fifty  per  cent  of  the  compensation 
allowed  for  the  collection  of  proj)erty  tax  shall  be  paid  by 
him  into  the  County  Treasury,  for  the  btoefit  of  the  General 
Fund."  Approved 'March  6,  1863.  (Statutes  of  1863,  page 
193.) 

It  will  be  observed  that  whilst  the  law  does  state  that  the 
Tax  Collector  shall  receive  the  fees  and  compensation  now 
allowed  by  law,  it  does  not  state  that  he  shall  be  allowed  that 
compensation;  and  it  will  also  be  observed  that  the  law  does 
not  say  that  fifty  per  cent  of  Tiis  compensation  for  collection, 
etc.,  shall  be  paid  into  the  Treasury,  etc.,  but  says  the  com- 
pensation allowed,  etc,  shall  be  paid  into  the  Treasury,  etc 
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Whitman  &  Wells,  for  Respondent. 

We  demur  to  the  complaint,  alleging:  First  —  That  the  plain- 
tiff, Solano  County,  hath  not  the  legal  capacity  to  sue,  because 
the  aiQOunt  is  given  to  a  particular  fund,  to  wit,  the  General 
Fund  of  the  county.  The  Treasurer  of  the  county  is  the  legal 
custodian  of  that  fund,  and  he  alone  can  sue  for  moneys  due  it; 
or  if  the  Board  of  Supervisors  might  maintain  the  action,  the 
County  of  Solano,  in  its  corporate  capacity,  is  not  empowered 
to  bring  the  suit     (Hunsacker  v.  Borden,  5  Cal.  290.) 

Nor  is  the  County  of  Solano  the  real  party  in  interest.  The 
General  Fund  of  the  county  is  in  the  charge  of  the  Treasurer, 
and  is  pledged  in  his  hands  for  the  debts  that  have  been  audited 
and  allowed  thereon.  The  holders  of  these  debts,  then,  are 
the  real  parties  in  interest,  and  the  Treasurer,  as  the  trustee 
of  an  express  statutory  trust,  is  the  person  who  should  bring 
the  suit. 

But  the  more  formidable  objection  is  based  upon  the  express 
provisions  of  the  Act.  Distinctly  affirming,  as  it  does,  that 
the  Tax  Collector  shall  receive  the  fees  allowed  by  law,  it 
proceeds  to  enact  that  he  shall  pay  them  over  to  the  General 
Fund,  precisely  as  if  it  had  stated  that  A.  shall  be  entitled  to 
recover  all  debts  due  him  by  the  means  now  allowed  by  law, 
but  that  he  shall  pay  fifty  per  cent  of  all  debts  received  by 
him  into  a  certain  bank  for  the  use  of  B. 

It  is  objectionable,  as  taking  the  property  of  the  Tax  Col- 
lector and  giving  it  to  another.  It  directs  his  statutory  rights, 
not  on  behalf  of  or  for  the  benefit  of  the  State,  but  of  a 
stranger. 

By  the  Court,  Rhodes,  J. 

The  plaintiff  sued  the  defeiidant  to  recover  the  one  half  of 
the  fees  allowed  by  law,  as  the  percentage  for  the  collection 
of  the  property  tax  in  Solano  County,  which  was  received  by 
him  as  Tax  Collector,  between  the  17th  of  August  and  the 
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16fh  of  November,  1863.  The  defendant  demurred  to  tbo 
complaint  and  his  demurrer  was  sustained. 

The  first  ground  of  demurrer  now  urged  by  the  defendant 
is,  that  the  plaintiff  has  not  legal  capacity  to  sue.  This  is 
answered  by  the  Act  of  May  11,  1854  (Wood's  Dig.  249), 
which  provides  that  "suits  brought  for  or  against  a  county, 
shall  be  by  or  in  the  name  of  such  county."  The  General  Fund 
belongs  to  the  county,  and  neither  the  Treasurer  nor  the  Board 
of  Commissioners  can  sue  to  recover  moneys  that  are  required 
by  law  to  be  paid  into  that  fund,  for  neither  they  nor  the  cred- 
itors of  the  county  have  a  direct  interest  in  the  fund. 

The  ground  mainly  relied  on  is  that  the  Act  of  1863  "is 
objectionable  as  taking  the  property  of  the  Tax  Collector  and 
giving  it  to  another."  It  is  provided  by  section  seven  of  the 
Act  to  regulate  the  fees  of  certain  officers  in  Solano  County 
(Stats.  1863,  p.  193),  that  "the  Tax  Collector  shall  receive  the 
fees  and  compensation  now  allowed  by  law ;  but  fifty  per  ceni 
of  the  compensation  allowed  for  the  collection  of  property  tax 
shall  be  paid  by  him  into  the  County  Treasury  for  the  benefit 
of  the  General  Fund." 

It  is  not  surprising  that  the  appellant  finds  it  difficult  to  con- 
struct an  argument  in  answer  to  the  respondent's  proposition, 
for  when  it  is  said  that  the  whole  matter  of  fees  and  compen- 
sation for  the  collection  of  taxes  is  subject  to  the  control  of 
the  Legislature,  and  that  by  the  section  of  the  Act  cited,  the 
Tax  Collector  is  entitled  to  retain  for  his  services  only  one  half 
of  the  compensation  allowed  by  the  general  Revenue  Act,  and 
is  required  to  pay  into  the  General  Fund  of  the  county  the 
remaining  half,  the  argument  is  exhausted. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  overrule  the  demurrer,  with  leave  to  the 
defendant  to  answer  the  complaint  according  to  Hie  rules  of 
said  CourL 
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THE  PEOPLE  ex  rel   J.  W.   DICKENSON  v.   E.   M. 

BANVARD. 

Statbmbnt  ok  Appeal  ntoH  ▲  Jddgmbnt. — A  party  who  appeals  from  a 
Judgment  or  an  order,  with  a  statement  annexed  to  the  judgment  roll, 
must  specify  particularly  in  his  statement  the  grounds  upon  which  he 
intends  to  rely  on  the  appeal. 

liOTiON   FOR   Nonsuit. — A   party  moTing  for   a  nonsuit   should   state   in   his 

motion  precisely  the  grounds  upon  which  he  relies,  so  that  the  attention  of  \ 

the   Court  and  the  opposite  counsel  may  be  particularly   directed  to  the  j 

supposed  defects  in  the  plalntlflT's  case. 

Pdwsb  of  Lbgislatubb  ovbb  Offices. —  The  incumbent  of  an  administra- 
tive  office,  created  by  the  Legislature,  may  be  legislated  out  of  office  pending 
the  term  for  which  he  was  elected. 

Judgment  in  Quo  Warranto. — In  an  action  of  quo  umrranto  to  determine 
the  right  to  an  office,  where  the  relator  claims  the  office  as  o  gainst  the  in- 
cumbent, the  Court  may  not  only  determine  the  right  of  the  defendant,  bat 
of  the  relator  also ;  and  If  it  determines  in  favor  of  the  relator,  may  render 
Judgment  that  the  defendant  forthwith  deliver  up  to  the  relator  the  office. 

Appeal  from  a  Judgment. — On  an  appeal  from  a  Judgment,  the  appellate 
Court  cannot  consider  the  question  whether  the  findings  of  fact  are  Justified 
by  the  evidence. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  defendant  was  elected  Treasurer  of  the  County  of 
Placer,  at  the  general  election  in  1862,  and  afterwards  quali- 
fied and  entered  upon  the  discharge  of  its  duties. 

By  the  law,  as  it  then  stood,  his  term  commenced  on  tiie 
first  Monday  in  December,  1862,  and  extended  to  the  first 
Monday  in  March,  1865.  By  the  Act  of  1863,  (see  Laws  of 
1863,  p.  387,  Sec.  11,)  it  was  provided  that  all  county  officers 
in  every  county  of  this  State  shall  be  elected  at  the  general 
election  in  1863,  and  of  every  second  year  thereafter,  and  shall 
hold  their  offices  for  the  term  of  two  years  from  and  after  the 
first  Monday  of  March  subsequent  to  their  election. 

At  the  general  election  held  in  September,  1863,  defendant 
and  relator  were  candidates  for  the  office  of  Treasurer  of 
Placer  County,  and  relator  received  a  majority  of  the  votes 
and  the  certificate  of  election.  The  defendant  refused  to  sur- 
render lip  the  office  on  the  first  Monday  in  March,  1864,  and 
this  action  was  commenced  to  try  the  right  to  the  office. 
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The  Court  found  tho  following  facts: 

**  At  the  geneial  election  in  1862,  defendant  was  duly  elected 
to  the  office  of  County  Treasurer  of  said  county  for  the  ensu- 
ing term,  which,  as  the  law  then  stood,  was  for  two  years  and 
three  months  from  the  first  Monday  in  December,  1862. 

'^  He  duly  qualified  and  entered  upon  the  office  at  the  comr 
mencement  of  the  said  term,  and  has  held  it  ever  since. 

"  The  term  under  the  law  of  1862,  if  the  same  were  now  in 
force,  would  of  course  not  expire  until  March,  1865. 

"  In  1863,  under  the  recent  amendments  of  the  State  Oon- 
45titution,  the  Legislature  passed  an  Act  providing  that  all 
<50unty  officers  throughout  the  State,  including  Treasurer, 
should  be  elected  at  the  general  election  in  said  year,  (1863,) 
that  their  terms  should  commence  on  the  first  Monday  in  March, 
1864,  and  continue  for  two  years;  and  repealing  all  former 
statutes  conflicting  with  said  Act.  Under  this  latter  Act,  the 
relator,  Dickenson,  at  the  general  election  in  1863,  was  duly 
elected  County  Treasurer  of  said  county.  He  received  his 
<»rtificate  of  election,  took  the  oath,  filed  his  official  bond,  and 
did  all  the  acts  necessary  and  required  by  law,  in  order  to  entitle 
him  to  enter  upon  the  office.  At  the  commencement  of  his  term, 
on  the  first  Monday  of  March,  1864,  he  demanded  the  office  of 
the  defendant,  who  refused  to  deliver  it  to  him,  but  continues  to 
hold  it  himself 

Upon  these  facts  the  Court  rendered  the  following  judgment: 

"Wherefore,  it  is  considered  and  adjudged  that  the  said 
relator,  J.  W.  Dickenson,  is  the  lawfully  elected  and  duly  qual- 
ified Treasurer  of  said  Placer  County,  and  is  entitled  to  use, 
hold,  and  exercise  the  said  office,  and  perform  the  duties  there- 
of, and  to  receive  the  emoluments  thereof  for  two  years,  com- 
mencing with  the  Ist  day  of  March,  A.  D.  1864,  and  that  the 
defendant,  E.  M.  Banvard,  is  guilty  of  usurping,  holding,  using, 
and  executing  the  same,  performing  the  duties  and  receiving 
tlie  emoluments  thereof  unlawftilly. 

"And  it  is  ordered,  adjudged,  and  decreed,  that  the  said 
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defendant,  E.  M.  Banvard,  be  and  he  is  hereby  excluded  from 
the  said  oflSce  of  Treasurer  of  said  Placer  County,  and  from 
exercising  any  of  the  duties  pertaining  thereto;  and  that  he, 
the  said  defendant,  do  forthwith  yield  and  deliver  up  to  the- 
said  relator,  J.  W.  Dickenson,  the  said  office  of  Treasurer  of 
said  Placer  County,  and  all  of  the  books,  papers,  keys,  furni- 
ture, property,  rooms,  documents,  moneys,  records,  belonging 
or  pertaining  to  the  said  office  or  the  business  thereof,  and  all 
and  everything  or  things  of  whatsoever  name  or  nature  which 
may  belong  to  the  said  office  or  the  business  thereof;  and  that 
the  said  relator  have  and  recover  of  the  said  defendant,  E.  M* 
Banvard,  his  costs  and  expenses  herein,  taxed,  at  twenty-seven 
dollars  and  sixty  cents,  and  that  execution  issue  therefor," 

The  defendant  appealed  from  the  judgment,  and  annexed  a 
statement  of  the  evidence,  exceptions,  etc,  to  the  judgment 
roll. 

After  the  relator  had  closed  his  evidence  and  rested,  defend- 
ant moved  the  Court  for  a  nonsuit,  without  assigning  in  his 
motion  the  grounds  on  which  he  claimed  it. 

Defendant  claimed  as  one  reason  for  holding  over,  that  re- 
lator's bond  was  insufficient,  and  on  the  defense  offered  two  wit- 
nesses to  prove  that  before  relator  filed  his  bond  they  told  him 
it  was  insufficient,  and  did  not  comply  with  the  statute. 

Jo  Hamilton,  for  Appellant. 

The  Act  of  1863,  eleventh  section,  meant  nothing  more 
than  this:  In  the  counties  of  the  State  a  general  election 
ahould  be  held  in  1863,  for  State  and  county  officers.  The 
county  officers  elected  to  take  office  on  the  first  Monday  of 
March  subsequent  to  their  election.  But  in  Placer  County, 
which  had  elected  its  county  officers  under  a  special  Act,  and 
who  had  elected  until  the  1st  of  March,  1865,  the  law,  while 
it  gave  to  the  officers  elect  the  right  to  take  office  on  the  first 
Monday  of  March,  1864,  did  not  oust  the  old  officers,  and  if 
the  election  of  county  officers  in  Placer  was  valid  at  all  under 
the  Act  of  1863,  it  gave  to  those  officers  elected  no  present  right 
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of  office,  because  there  was  no  vacancy  in  office;  and  at  most, 
as  two  incumbents  could  not  exercise  the  right  of  office  at  the 
same  time,  the  persons  elected  in  18G3  could  not  enter  until 
the  expiration  of  the  term  of  those  elected  in  1862. 

This  is  a  reasonable  construction  of  the  Act  of  1863,  in  its 
true  meaning  and  intent  If  it  meant  anything  else,  it  was 
easy  to  have  said  the  terms  of  officers  elected  in  1862  should 
close  on  the  first  Monday  of  March,  1864.  But  instead  of  so 
saying,  it  is  wholly  silent,  leaving  them  undisturbed  in  the 
offices.  Before  any  other  construction  could  be  put  upon  the 
law  of  1863,  we  are  forced  to  the  conclusion  that  the  Legis- 
lature intended  to  do  and  did  do  an  unjust  thing;  for  by  no 
rule  of  fairness  or  justice  could  a  whole  year  be  taken  from 
the  term.  By  putting  this  construction  upon  the  Act  of  1863^ 
it  leaves  the  whole  of  the  Act  fairly  and  clearly  intelligible. 

Charles  A.  Tuttle,  for  Respondent 

The  findings  of  the  Court  stand  in  the  place  of  the  verdict 
of  a  jury.     (Wheeler  v.  Hays,  3  Cal.  285.) 

In  Gagliardo  v.  Hoberlin,  18  Cal.  395,  the  defendant  brought 
up  all  the  testimony,  but  made  no  motion  for  a  new  trial. 
The  Court  say:  "In  this  case,  no  motion  having  been  made 
for  a  new  trial,  the  findings  of  the  Court  are  conclusive  as 
to  the  facts.  *  *  *  In  the  absence  of  such  an  application, 
the  conclusions  of  fact  must  be  deemed  to  have  been  properly 
drawn,  and  the  matter  cannot  be  regarded  as  open  to  investiga- 
tion on  appeal." 

In  Deputy  v.  Stapleford  et  al,,  19  Cal.  302,  the  same  doctrine 
is  affirmed. 

In  Nelson  &  Nohell  v.  Highland,  13  Cal.  73,  the  Court  say : 
"  No  motion  for  a  new  trial  having  been  made  in  this  case,  the 
finding  of  facts  by  the  Court  below  is  conclusive,  and  as  this 
finding  fully  sustains  the  judgment,  it  is  affirmed."  (See 
Leining  v.  Oould,  13  Cal.  598.) 

This  rule  has  been  applied  to  both  legal  and  equitable 
actions.     Mr.  Justice  Field,  in  Duff  v.  Fisher,  15  Cal.  380, 
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says :  "  In  this  State  the  statute  provides  the  maimer  in  which 
the  verdict  of  a  jury,  upon  an  issue  submitted  to  its  decision, 
may  be  reviewed — it  is  only  by  motion  for  a  new  trial" 

By  th^  Court,  Siiafteb,  J, 

This  is  an  information  filed  by  the  Attorney-General  on  the 
relation  of  Dickenson,  alleging  that  the  defendant  has  usurped 
the  office  of  Treasurer  of  Placer  County,  and  that  the  office 
of  right  belongs  to  the  relator.  The  appeal  is  from  the  judg- 
ment. We  shall  consider  the  errors  alleged,  in  the  order  in 
which  they  are  set  down  in  tie  statement. 

First  —  "The  Court  erred  in  refusing  respondent's  motion 
for  a  nonsuit."  By  the  three  hundred  and  thirty-eighth  sec- 
tion of  the  Practice  Act,  a  party  who  appeals  from  a  judg- 
ment or  order,  with  a  statement  annexed,  is  required  "  to  state 
specifically  the  particulars  or  groimds  upon  which  he  intends 
to  rely  on  appeal."  This  rule  has  not  been  complied  with  by 
the  appellant,  nor  did  he  in  his  motions  for  a  nonsuit  disclose 
the  groimds  of  it  in  the  Court  below.  Most,  if  not  all,  the 
considerations  upon  which  it  has  been  held  that  a  party,  ob- 
jecting to  the  introduction  of  testimony,  should  state  precisely 
the  grounds  of  his  objection,  are  equally  applicable  to  show, 
when  a  nonsuit  is  moved  for  at  the  trial,  that  the  attention 
of  the  Court  and  of  opposite  counsel,  should  be  particularly 
directed  to  the  supposed  defects  in  the  plaintiffs  case.  We 
not  only  understand  such  to  be  the  rule,  but  consider  its  ob- 
servance a  matter  of  much  practical  consequence.  (Mateer  v. 
Broivn,  1  Cal.  221 ;  Kiler  v.  Kimball,  10  CaL  268 ;  McOar- 
rity  V.  Byington,  12  Cal.  429.) 

Second — "The  Court  erred  in  refusing  the  testimony  of 
Pellows  and  Spear."  The  respondent  "offered  to  prove  by 
each  of  these  that  each  informed  the  relator,  before  the  filing 
of  his  official  bond,  that  the  same  was  insufficient  and  did  not 
comply  with  the  statute  and  order  of  the  Board  of  Super- 
visors." The  testimony  was  objected  to,  and  was  excluded 
by  the  Court  on  the  ground  of  irrelevancy.     There  was  no 
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«rror  in  this  ruling.  Assuming  that  the  relator^s  bond  was 
insufficient,  the  fact  itself  might  be  material;  but  any  repre- 
«entations  by  third  persons  upon  that  subject,  though  made  to 
the  relator,  would  be  immaterial. 

Third  —  "The  judgment  of  the  Court  was  against  law." 
There  is  but  one  question  which,  under  the  findings  of  the 
Court,  we  are  at  liberty  to  consider  as  within  the  purview  of 
this  objection;  and  that  is,  whether  the  Legislature  has  power 
to  shorten  the  term  for  which  a  County  Treasurer  is  elected 
—  or  more  largely  stated,  whether  an  incumbent  of  an  admin- 
istrative office  created  by  the  Legislature,  can  be  legislated 
out  of  office  pending  the  term  for  which  he  was  elected?  The 
question  is  not  an  open  one.  It  was  met  and  decided  in  People 
ex  rel.  Attorney-General  v.  Squires,  14  Cal.  12. 

Fourth  —  "  The  Court  erred  in  ordering  respondent  to  imme- 
diately vacate  said  office."  By  the  three  hundred  and  twelfth 
section  of  the  Practice  Act,  the  Court  was  authorized,  not 
only  to  determine  the  right  of  the  defendant,  but  to  determine 
the  right  of  the  relator  also;  and,  on  the  facts  foimd,  there 
can  be  no  doubt  that  the  judgment  was  correct  on  the  point 
covered  by  the  objection. 

Fifth  —  "  The  testimony  does  not  warrant  either  the  findings 
or  the  judgment  of  the  Court."  It  is  inexact  to  say  that  a 
judgment  is  not  warranted  by  the  evidence.  It  may  not  bo 
warranted  by  the  pleadings,  or  the  verdict,  or  the  findings; 
and  on  demurrer  to  the  evidence,  or  on  motion  for  nonsuit 
properly  made,  it  may  be  said  that  a  judgment,  entered  for 
the  plaintiff,  is  not  warranted  by  the  facts  which  the  evidence 
tended  to  prove.  The  only  point  raised,  then,  by  the  objec- 
tion now  under  consideration,  is,  whether  the  findings  are  jus- 
tified by  the  evidence,  and  that  question  cannot  be  gone  into 
under  an  appeal  from  the  judgment.  The  testimony  can  ^nly 
be  reviewed  on  motion  for  new  trial.  {Oagliardo  v.  Hoberlin, 
18  Cal.  395;  Deputy  v.  StapUford,  19  Cal.  302;  Allen  v.  Fear 
nan,  ante  68.) 

Judgment  affirmed. 
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ADELIA  HILL  v.  J.  M.  SMITH. 

POBH  OF  Denial  in  Answbb. — If  an  answer,  in  response  to  an  allegatloo 
of  the  complaint,  instead  of  denying  it  in  express  terms,  contains  the 
averment  that  the  defendant  did  not  commit  the  act  charged,  or  that  the 
fact  alleged  to  exist  does  not  exist,  these  averments  of  the  answer  traverM 
the  matters  alleged,  and  are  good  denials  of  the  same. 

Proof  of  Mining  fob  Gold. — Evidence  that  a  party  is  at  work  on  a  claim, 
and  Is  mining,  and  is  at  work  with  tools  commonly  used  by  miners,  is 
sufficient  to  Justify  a  Jury  In  finding  that  he  is  mining  for  gold,  without  any- 
proof  that  he  has  found  any  gold  in  the  claim. 

Mining  above  the  Head  of  a  Ditch. —  Where  a  ditch  has  been  excavated 
from  the  bed  of  a  stream,  and  its  water  has  been  diverted  through  the  same 
for  mining  purposes,  a  miner  has  no  right  to  work  a  claim  located  above  its 
head  after  the  ditch  is  dug,  in  such  manner  as  to  mingle  mud  and  sediment 
with  the  water,  and  injure  its  value  to  the  ditch  owner  for  mining  purposes, 
or  to  fill  up  the  ditch  and  reservoirs  with  the  same  so  as  to  lessen  their 
capacity  and  increase  the  expense  of  cleaning  them  out. 

Bame. — The  fact  that  a  miner,  working  a  claim  above  the  head  of  a  ditch, 
conducts  his  mining  operations  in  such  a  manner  as  to  cause  the  least 
possible  Injury  to  the  ditch  and  water  flowing  in  the  same,  does  not  excuse 
his  responsibility  for  injuries  caused  by  working  the  same.  It  matters  not 
how  cautiously  or  carefully  the  miner  works,  for  if  the  ditch  owner  is  in 
fact  injured,  the  miner  is  none  the  less  liable. 

Use  op  Wateb  for  Mining. — As  between  ditch  owners  and  miners  usins 
the  waters  of  a  stream  in  the  mineral  region  for  mining  purposes,  the  law 
does  not  tolerate  any  injury  by  one  to  the  prior  rights  of  the  other. 

Common  Law. —  The  reasons  which  constitute  the  groundwork  of  the  rales 
of  the  common  law  touching  water  rights  have  not  lost  their  governing  force 
in  the  mineral  regions  of  this  State.  The  conditions  to  which  we  are 
called  upon  to  apply  those  rules  are  changed  rather  than  the  rnles 
themselves. 

Pbior  and  Subsequent  AppROPBiATORa  of  Wateb. —  In  controversies  in  the 
mining  regions  between  the  prior  and  subsequent  appropriators  of  water, 
the  question  to  be  determined  is,  has  the  use  and  enjoyment  of  the  water, 
for  the  purposes  for  which  the  first  appropriator  claims  it,  been  impaired 
by  the  acts  of  the  subsequent  claimant? 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

This  action  was  commenced  May  26th,  1863.  The  com- 
plaint averred  the  excavation  of  a  ditch  for  the  conveyance  of 
water  for  mining  purposes  from  Indian  Canon  to  Iowa  Hill,  by 
plaintiff's  grantor,  in  1852,  and  the  continuous  use  of  the  water 
of  the  canon  in  the  ditch  from  that  time  up  to  the  commence* 
ment  of  the  suit;  and  that  at  the  time  the  ditch  was  dug  tho 
water  flowed  down  in  a  clear  state,  without  any  mixture  of 
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mud  or  sediment,  and  so  remained  until  the  acts  of  defendant 
complained  of;  and  that  the  water,  when  in  a  clear  condition, 
was  more  valuable  and  profitable  to  plaintiff  for  sale  for  min- 
ing purposes  than  when  mixed  with  mud  and  sediment  That 
the  defendant  had  been  engaged  for  four  weeks  in  digging  up 
the  bed  of  the  canon  at  points  from  six  hundred  to  one  thou- 
sand feet  above  the  head  of  the  ditch,  and  washing  down  the 
earth  with  the  water  into  the  ditch,  thereby  mixing  the  earth, 
mud,  and  sediment  with  the  water,  so  that  the  same  settled  in 
the  bottom  of  the  ditch  and  reservoirs,  and  lessened  their 
capacity  and  increased  the  expense  of  cleaning  the  same. 
That  the  miners  who  purchased  the  water  from  plaintiff,  used 
the  same  through  hose,  and  that  when  it  was  loaded  with  mud 
it  destroyed  their  hose,  etc.,  and  that  plaintiff's  sales  of  water 
had  been  injured  thereby. 

The  complaint  prayed  for  judgment  for  damages,  and  for  an 
injunction. 

The  answer  did  not  deny  in  express  language  the  all^ations 
of  the  complaint,  but  in  answer  thereto  stated  that  the  waters 
of  Indian  Canon  had  not  flowed  down  in  a  clear  state,  and  that 
defendant  had  not  washed  any  earth  into  plaintiff's  ditch,  etc. 

The  defendant,  on  the  trial,  proved  that  he  had  located  a 
claim  above  the  head  of  the  ditch  a  short  time  before  the  suit 
was  commenced,  and  was  engaged  in  working  the  same,  but 
introduced  no  evidence  to  show  that  he  had  found  any  gold 
there.  The  evidence  showed  that  the  bed  of  the  canon  above 
the  head  of  the  ditch  was  about  one  hundred  feet  in  width, 
and  that  the  earth  was  from  three  to  four  feet  in  depth,  and 
that  the  defendant  used  the  water  of  the  canon  to  work  his 
claim,  and  that  after  the  water  left  the  claim  it  flowed  into 
the  ditch. 

The  Court  gave  the  following  instructions  to  the  jury,  to 
which  plaintiff  excepted. 

"It  is  very  difficult  to  state  with  exactness  the  rights  of 
a  ditch  owner  as  against  miners  who  subsequently  locate 
claims  on   the  same   stream   above  the  head  of  the  ditch. 
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Our  Courts  have  endeavored  to  adopt  those  rules  in  relation 
to  the  subject  which  will  allow,  as  far  as  possible,  both  these 
classes  of  location  upon  the  public  domain  to  enjoy  their 
property.  Of  course,  if  the  first  locator  of  a  water  ditch 
upon  a  clear  stream  was  held  to  be  entitled  to  the  continu- 
ous use  of  the  water  in  a  pure  state,  then  lai^  regions  of 
rich  mining  country  would  be  kept  from  settlement  and  de- 
velopment. On  the  other  hand,  if  miners  were  allowed  to 
locate  claims  immediately  above  the  heads  of  ditches,  and  to 
mine  there  to  the  same  extent  and  with  the  same  rights  as 
elsewhere,  then  large  ditches,  costing  thousands  of  dollars^ 
would  be  unjustly  at  the  mercy  of  every  adventurer. 

"The  rule  in  such  cases,  so  far  as  any  can  be  definitely 
stated,  is  this:  The  subsequent  locators  of  mining  claims  on 
a  stream  above  a  ditch,  which  diverts  water  for  sale  to  miners, 
have  no  right  to  work  their  claims,  or  run  their  tailings  in 
such  a  manner  as  either  to  entirely  obstruct  the  flow  of  water 
into  the  ditch,  or  to  obstruct  it  to  any  considerable  extent, 
or  to  diminish  the  quantity  of  water  belonging  to  the  ditch, 
or  to  so  deteriorate  the  quality  of  the  water  as  to  render  it 
unfit  for  mining  purposes,  or  to  so  fill  up  the  ditch  with 
sediment  as  to  materially  lessen  its  value;  but  the  mere  fact 
that  their  mining  operations  muddy  the  water,  rendering  it 
less  valuable,  though  not  unfit  for  mining  purposes,  or  de- 
posit sediment  in  the  ditch  to  only  such  an  extent  as  may  be 
easily  removed,  without  great  cost,  does  not  render  them  liable 
in  an  action  like  the  one  at  bar. 

"  If,  therefore,  in  this  case  you  believe  from  the  evidence 
that  defendant  is  the  hona  fide  owner  of  mining  claims  on 
the  stream  above  the  head  of  plaintiff's  ditch,  that  he  worked 
his  claims  in  a  reasonable  manner,  using  all  due  precaution 
to  prevent  injury  to  the  ditch;  that  the  effect  of  his  min- 
ing was  only  to  muddy  the  water,  but  not  to  diminish  its 
quantity,  or  to  materially  injure  the  ditch  or  the  water,  then 
defendant  is  not  liable.  But  if  you  believe  defendant's  min- 
ing operations  seriously  obstructed  the  flow  of  water  into 
plaintiff's  ditch,  or  diminished  the  quantity  of  water  flowing 
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into  it|  or  in  any  manner  materially  injured  the  ditch  or  the 
water,  then  yon  should  find  for  plaintiff,  giving  her  nominal 
damages,  of  course,  and  such  actual  damages  not  exceeding 
three  hundred  doUarSy  as  you  believe  from  the  evidence  she 
sustained." 

The  defendant  recovered  judgment,  and  the  plaintiff  ap- 
pealed from  an  order  denying  a  new  trial  and  from  the  judg- 
ment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

TvUle  &  Fellows,  for  Appellant 
Jo  Hamilton,  for  Respondent 

By  the  Court,  Sandbbson,  0.  J. 

The  objection  to  the  form  in  which  many  of  the  allegations 
contained  in  the  complaint  are  denied  is  not  a  substantial 
one,  in  our  judgment.  Any  form  of  denial  which  fairly  meets 
and  traverses  the  allegation  is  admissible.  Suppose  it  is 
alleged  in  a  complaint  that  the  defendant  at  a  certain  time 
made  and  delivered  to  the  plaintiff  his  certain  promissory 
note,  etc  Is  not  this  allegation  as  directly  and  fairly  trav- 
ersed by  saying:  "I  did  not  at  the  time  specified,  or  at  any 
other  time,  make  or  deliver  to  the  plaintiff  the  note  described 
in  the  complaint,'*  as  by  saying:  "I  deny  that  on  the  day 
specified,  or  at  any  other  time,  I  made  or  delivered  to  the 
plaintiff  the  note  described  in  the  complaint?"  We  think 
both  serve  equally  well  to  form  the  issue.  The  former  mode 
(which  is  the  one  adopted  in  this  case)  is  less  usual  than 
the  latter,  but  we  are  unable  to  perceive  why  it  is  not  equally 
as  good.  It  matters  but  little  which  form  is  adopted.  If  the 
denial  is  not  evasive,  but  directly  traverses  the  matter  alleged, 
it  is  good,  without  regard  to  the  mere  form  in  which  it  is 
expressed.  The  denials  in  this  case  do  not  appear  to  be  eva- 
sive, but  on  the  contrary,  we  think  they  fairly  meet  the  issues 
tendered  by  the  complaint 
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We  are  also  of  the  opinion  that  there  is  nothing  in  the 
point  made  by  counsel  for  appellant  to  the  effect  that  the 
matter  set  out  in  the  answer  by  way  of  excuse  or  justification 
is  unsupported  by  the  evidence.  Assuming  that  the  jury 
must  have  determined  at  the  threshold  of  their  investigations 
that  the  digging  by  the  defendant  of  which  the  plaintiff  com- 
plained was  done  by  him  in  good  faith,  in  pursuit  of  gold, 
we* think  the  evidence  upon  that  point,  in  the  absence  of 
any  counter  testimony,  was  sufficient  to  sustain  their  finding. 
All  the  witnesses,  including  the  plaintiff's,  speak  of  the  de- 
fendant's "claim,"  and  of  his  labor  as  "mining."  They  also 
speak  of  his  "sluice-boxes,"  "wing-dam,"  mode  of  "working 
claim"  and  "depositing  tailings,"  all  of  which  are  familiar 
terms  in  the  vocabulary  of  the  miner^  and  would  hardly  have 
heen  employed  by  the  witnesses  had  not  the  defendant  been 
engaged  in  mining.  From  these  circumstances,  and  in  the 
absence  of  all  counter  testimony,  the  jury  were  justified  in 
finding  that  the  defendant  was  engaged  in  mining  for  gold. 
If  they  erred  at  all,  it  was  not  in  so  finding  the  fact,  but  in 
attaching  to  it,  when  found,  too  much  importance,  and  regard- 
ing it  as  a  justification  on  the  part  of  the  defendant,  as  they 
«eem  to  have  done,  for  whatever  injuries  he  may  have  caused 
the  plaintiff  by  his  mining  operations.  And  this  brings  us  to 
the  principal  and  most  difficult  question  involved  in  this  case. 

After  a  careful  examination  of  the  evidence,  we  are  im- 
pressed with  the  conviction  that  the  plaintiff  ought  to  have 
recovered.  And  we  can  only  account  for  the  verdict  upon 
the  hypothesis  that  the  jury  misapprehended  the  law  of  the 
•case.  The  plaintiff's  prior  right  is  imquestioned.  That  the 
defendant's  work  caused  large  quantities  of  rubbish  and  sedi- 
ment to  be  deposited  in  plaintiff's  reservoir  and  ditches,  thereby 
lessening  their  capacity  and  entailing  upon  her  additional 
expense  in  cleaning  them  out  and  maintaining  their  original 
capacity,  hardly  admits  of  debate.  And  it  is  very  clear  from 
the  evidence  that  the  value  of  the  water  for  mining  purposes, 
by  reason  of  the  mud  and  sediment  mixed  with  it  by  the 
defendant's  mining  operations  was  diminished  by  from  one 
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'fourth  to  one  half.  It  appears  that  the  plaintiff's  ditch  sup- 
plied water  to  hydraulic  claims  which  require  water,  as  wus 
clearly  shown,  in  a  purer  state  than  claims  worked  by  the 
sluicing  process  or  method,  in  order  to  work  tham  suoces»- 
iuUy.  Where  she  had  previously  sold  only  sixty  inches  of 
water  she  was  compelled  to  sell  a  hundred  and  a  hundred  and 
twenty  at  the  same  price  in  consequence  of  the  deterioration 
of  its  solvent  capacity  by  reason  of  the  sediment  and  mud 
from  defendant's  claim.  It  further  appears  that  on  one  or  two 
occasions  the  miners,  or  some  of  them,  who  purchased  water 
from  the  plaintiff,  quit  work  entirely,  because  the  water  was 
so  tliiok  with  sediment  that  it  could  not  be  used  with  any 
reasonable  success  in  hydraulic  mining.  To  say  that  such 
injuries  are  immaterial  and  therefore  constitute  no  cause  of 
action  is  to  trifle  with  the  prior  rights  of  the  plaintiff  and 
misrepresent  the  law.  There  seems  to  have  been  a  success- 
ful effort  made  on  the  part  of  the  defense  to  prove  that 
the  defendant  had  studiously  conducted  his  mining  operations 
in  such  a  manner  as  to  cause  the  least  possible  injury  to  the 
water  rights  of  the  plaintiff.  It  is  probable  that  Ihe  jury 
supposed  that,  having  thus  worked,  the  defendant  was  not 
responsible  for  injuries  unavoidably  resulting  from  his  work 
upon  the  vague  notion  that  everybody  has  a  right  to  mine  at 
such  points  as  he  may  choose,  provided  he  causes  as  little 
injury  to  others  as  is  possible  under  all  the  circumstaucee. 
Such  is  the  only  theory  upon  which  we  can  account  for  the 
verdict.  Some  stress  was  placed  upon  this  testimony  by  the 
Judge,  and  while  we  think  it  was  riot  intentional,  the  gen- 
eral and  abstract  terms  in  which  the  instructions  of  the  Ck)urt 
were  couched  were,  to  a  certain  extent,  as  it  appears  to 
us,  calculated  to  convey  to  the  jury  the  idea  that  such  was 
the  law  of  the  case.  How  cautiously  or  carefully  the  defend- 
ant worked  was  a  matter  of  no  consequence,  for  if  his  work 
in  fact  injured  the  plaintiff,  he  was  none  the  less  liable  to  an 
action.  Moreover,  the  entire  charge  impliedly  if  not  expressly 
proceeds  upon  and  sanctions  the  idea  that  as  between  ditch 
o\\  ners  and  miners  using  the  water  of  a  stream  in  the  mineral 
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regions  of  the  State  for  mining  purposes,  the  law  tolerates  and 
winks  at  some  uncertain  and  indeterminate  amount  of  injury 
by  the  one  to  the  prior  rights  of  the  other.  This  is  due  in  a 
great  measure  doubtless  to  the  notion,  which  has  become 
quite  prevalent,  that  the  rules  of  the  common  law  touching 
water  rights  have  been  materially  modified  in  this  State  upon 
the  theory  that  they  were  inapplicable  to  the  conditions  fouad 
to  exist  here,  and  therefore  inadequate  to  a  just  and  fair  deter- 
mination of  controversies  touching  such  rights.  This  notion 
is  without  any  substantial  foundation.  The  reasons  which 
constitute  the  groundwork  of  the  common  law  upon  this 
subject  remain  undisturbed.  The  conditions  to  which  we  are 
called  upon  to  apply  them  are  changed,  and  not  the  rules 
themselves.  The  maxim,  sic  utere  tuo  id  alienum  non  Icedas, 
upon  which  they  are  grounded,  has  lost  none  of  its  governing 
force;  on  the  contrary  it  remains  now,  and  in  the  mining 
regions  of  this  State,  as  operative  a  test  of  the  lawful  use  of 
water  as  at  any  time  in  the  past,  or  in  any  other  country. 
When  the  law  declares  that  a  riparian  proprietor  is  entitled  to 
have  the  water  of  a  stream  flow  in  its  natural  channel  —  vbi 
currere  solebat  —  without  diminution  or  alteration,  it  does  so 
because  its  flow  imparts  fertility  to  his  land,  and  because 
water  in  its  pure  state  is  indispensable  for  domestic  uses. 
But  this  rule  is  not  applicable  to  miners  and  ditch  owners, 
simply  because  the  conditions  upon  which  it  is  founded  do 
not  exist  in  their  case.  They  seek  the  water  for  a  particular 
purpose,  which  is  not  only  compatible  with  its  diversion  from 
its  natural  channel,  but  more  frequently  necessitates  such 
diversion,  and  moreover  does  not  require  the  water  in  a  pure 
state  in  order  to  insure  its  reasonable  and  beneficial  use.  Yet 
the  maxim  above  mentioned  upon  which  the  rule  is  founded 
is  equally  as  applicable  to  the  ditch  owner  and  to  the  miner 
as  to  the  riparian  proprietor,  and  neither  can  so  use  the  water 
as  to  injure  or  prejudice  the  prior  rights  to  a  like  use  by  the 
other.  This  maxim  is  one  which  every  riparian  proprietor  is 
bound  to  respect,  and  it  is  no  less  obligatory  upon  those  who 
use  and  divert  water  for  mining  purposes.     So  that  in  all  con- 
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troversies  like  the  present  the  question  to  be  determined  after 
all  is  the  same  as  that  presented  by  a  like  controversy  between 
riparian  proprietors,  to  wit:  has  the  plaintiff's  use  and  enjoy- 
ment of  the  water  for  the  purposes  for  which  he  claims  its  use 
been  impaired  by  the  acts  of  the  defendant  ?  This  is  purely  a 
question  of  fact  for  the  jury,  and  all  the  law  applicable  to  it 
is  found,  as  stated  by  the  learned  counsel  for  appellants  in  the 
case  of  the  Phoenix  Water  Company  v.  Fletcher,  23  Cal.  483, 
embraced  in  the  three  following  maxims:  Qui  prior  est  in  tem^- 
pore,  potior  est  in  jure;  Ubi  jus,  ibi  remedium;  Sic  uiere  tuo 
ut  alienum  non  Icedas,  and  beyond  these  principles  they  do  not 
require  to  be  instructed.  What  diminution  in  quantity  or 
what  deterioration  in  quality  will  injuriously  affect  the  use  of 
the  water  by  the  plaintiff  may  be  safely  left  to  the  determi- 
nation of  the  jury,  guided  only  by  the  foregoing  maxims.  It 
may  be  that  a  slight  diminution  or  deterioration  will  impair 
his  use  of  the  water,  and  it  may  be  that  such  use  would  not 
be  impaired  by  a  very  considerable  reduction  in  quantity  or 
quality.  The  question  must  be  determined  in  view  of  the  v^e 
to  which  the  water  is  applied  and  the  other  circumstances 
developed  by  the  testimony. 

Judgment  reversed  and  new  trial  ordered. 


THOMAS  S.  PAGE  i;.  ISAAC  HOBBS,  WILLIAM  F. 
WOOD,  E.  D.  WOOD,  JAJMES  LOCK,  PETER  OLOF- 
SEN,  JOHN  FOWLER,  JOHN  J,  FOWLER,  and 
HENRY  LITTLE. 

Entbt  on  Inclobbd  Public  Laud  to  Peb-bmft. — ^If  the  defendant  in  an 
action  to  reeoTer  tbe  poioession  of  land,  Jnstlfies  his  entry  upon  the  prior 
pOBseftsion  of  the  plaintiff  on  the  ground  that  the  land  was  public  land, 
•nbject  to  the  pre-emption  laws  of  the  United  States,  and  that  he  entered  in 
pursuance  of  said  laws,  with  intent  to  pre-empt,  occupy,  and  enter  the  land 
in  accordance  With  the  proTisions  of  the  same,  it  deyolves  on  him  to  show 
that  he  is  one  of  the  persons  entitled  to  the  benefit  of  said  laws. 

BiOHT  TO  Pbk-biift  Sdscol  Rancho. — A  declaratory  statement  under  the 
pre-emption  laws  in  relation  to  land  within  the  boundaries  of  the  Suscel 
Rancho,  made  by  one  who  was  not  a  bona  fide  purchaser  from  Vsllejo,  at  any 
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time  lietween  Mareh  3d,  1863.  and  October  15tb,  J.864,  was  of  no  effect 
The  Act  of  March  3d,  1863,  withdrew  said  land  -from  thi  operation  of  the 
pre-emption  laws  nntfl  October  15eb,  18§4. 
MBJkT  PBEhBiipnosrBB  MDSic  PBOt*. — One  claAmliiK  to  ^Jiold  pwttlc  Ismta  tts  a 
pre-emptor,  as  afainst  a  prior  possessor,  nrast  show  that  he  is  one  of  the 
class  of  persons  entitled  to  pre-empt,  amd  that  he  has  performed  the  acts 
prescribed  by  the  preemption  laws,  or  the  prior  -posBessloa  will  pre?ail. 

Appeal  from  the  Dietrict  Court,  Seventh  Judicial  DiBtritst, 
v'Bolano  County. 

Yalkjo  daimed  the  SuBcd  Bancho  xmder  a  grant  from  IJie 
ICeiKican  Nation.  The  Supr^ne  Court  of  the  United  States 
rejected  the  grant  in  1662.  The  plaintifF  had  purchased  from 
Vidlejo  the  land  in. dispute,  which  was  a  portion  of  the  80- 
ealled  Suseol  Itancbo^  a  long  time  prior  to  die  rejecti<m  of  the 
grant,  and  had  entered  into  posBeseion  and  inclosed  the  same. 

In  1862,  after  the  rejection  of  Ae  grant,  defendants  entered, 
claiming  the  right  each  to  pre-empt  one  hundred  end  sixty 
.acres  as  public  land.  Plaintiff  commenced  this  action  on  the 
26th  of  NoFffluber,  1862.  March  3d,  1863,  Congress  passed 
«n  Act  gr anting  tx>  homi  fide  parchaisers  from  Vallejo  liie  exclu- 
sive right  to  purchase  at  any  time  within  one  year  after  tiie 
plats  of  survey  'weie  filed  in  the  Land  OfBoe.  These  plats 
were  filed  October  15th,  1863.  Defendants'  declaratory  state- 
ments as  pre-emptioners  were  filed  in  the  Register's  office  on 
the  23d  day  of  October,  1863.  The  trial  was  had  February 
8d,  1864. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

M.  A.  Wheaion,  for  Appellants. 

Whiiman  &  ^dls,  for  JRespondent 

By  the  Courts  Sawytor,  J. 

This  action  was  commeneed  on  the  36th  day  of  November, 
1.S62,  to  recover  a  portion  of  the  tract  of  land  known  as  the 
*'Suscol  TJancho.*'  The  plaintiff  was  one  of  the  purchasers 
tinder  the  grant  to  Valieja     He  liad  occupied  for  a  series  of 
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yeaona^  ohimingr  ttd^  mdor  mii  gmnt .  Scnul  after  tks.  deais 
of  tl|^  Supreme  Court  of  the  United  Ststes^  njiectisig  tho'  Vaih 
le}ci  grao^  iir.  10«£y.]Liiint]!Oi»<  paartks^  r^gaffdleeffcf  the  imdiaB- 
uififlOE  poneaaif^n  of.  thoee  iska  had  £»  Toaxsaorairied.  under 
cQPTPeyiBwes.  froBt  VaUejei,  estered  uipeB  variant  tra«ba  of  tbe^ 
land  oovBfed  fay  tke  rejed;ed  grant.  Anung:  lie  parties  so  enter- 
ing weee  tke  defendABtSy  eack  of  ^hom  laid  clftim  ti><  ous  kuiF 
dred  aiht  aixty  acaree.  Tlieae  entries,  ysme  mtjie  soirtetin».  dnring^ 
the  anuHner  and  fall  of  1862^  and  prior  to  the  msthntion  of  this. 
suiL 

The  def^idanta  answered  aeparatelj^  acnd  in  their  answers 
seTeraily  alleged^  tkat^  at  tfcetime  of  their  reepeetivBi  entries 
upon  the  lands,  in  queadoa^  said,  lands  were  public  lands  of  the 
United  States^  subject  to  the  pne-emptidn  laws  of:  1841  as  snb- 
sequently  modified  and  extended  over  the  State  of  California; 
that  they  reepectively  entered  npcm  traeta  of  one  hundred  and 
sixty  acres  eadi,  and  no  more^  under  and  in.  pnursaanec  of  said 
pre-emption  laws^  with  the  intent  to  oceapy  and  enter  tbe  same 
in  accordance  with  the  teims  of  said  Act^  so  soon  aa.  said  lands 
should  eome  into  market 

The  teatimony,  by  consent  of  the  parties^  was  taiken  by  a 
referee  and  reported  to  the  Conrt,  aad.  the  Cauort  tried  the  case 
without  a  jury  upon  the  testimony  thus:  taken. 

The  Court  f  oond: 

Errstly — The  plaintiff,  on  and  for*  asveral  Tean  before  the 
twenty^ftfth  day  of  Ootcbery  had  by  himsdf  and  tenants,  hdd 
the  aetiial  poesessian  of  the  land  dfiacribed  in  the  complaint, 
euhivating  and  using  the  same  for  tlie  ordinazy  pvnpoaae  of 
agriculture,  farming-  and  pasturages. 

Secondly —  That  on  or  about  said  twenty-fifth  di^-  of  Octo- 
ber, A.  D.  1862,  the  dafendanta  enteEed  upon  said  premises^ 
and  ousted  and  excluded  plaintiff  therefrom,  and  hare  from  that 
time  to  tbe  present  withheld  Ae  same  from  hanu 

Also  the  value  of  tlie  rents  and  pxcHStSy  and  the  speoific  parts 
of  which  each  was  in  poaseesion,  and  rendered  judgment 
accordingly.     A  m/otion  for  xmiw  trial  having  been,  made  and 
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denied,  defendants  appeal  from  the  order  denying  new  trial, 
and  from  the  judgment 

Upon  the  facts  found,  the  judgment  is  clearly  correct,  and 
the  only  questions  ai^  as  to  die  sufficiency  of  the  evidence  to 
support  the  findings,  and  as  to  the  propriety  of  the  rejection 
of  certain  evidence  offered  by  defendants-  Upon  the  first  point, 
the  testimony  was  clearly  sufficient  to  establish  the  prior  pos- 
session during  several  years  of  the  plaintiff,  and  the  entry  and 
ouster  by  defendants.  The  testimony  utterly  failed  to  connect 
the  defandants  with  the  title  of  the  United  States,  through 
the  medium  of  the  pre-emption  laws.  The  pre-emption  laws 
in  force  at  the  time,  if  any,  were  the  Act  of  1841,  and  subse- 
quent modifications.  The  only  qualification  of  the  law  of  1841 
bearing  upon  the  question  is,  that  in  California,  unsurveyed 
lands  were  subject  to  pre-emption  settlements ;  and  the  fact  that 
a  party  had  once  before  availed  himself  of  the  provisions  of  the 
Act  in  other  States,  did  not  preclude  him  from  availing  him- 
self of  its  provisions  again  in  this  State.  In  other  respects, 
the  provisions  of  the  law  of  1841  were  in  force. 

Under  that  Act,  no'  person  is  entitled  to  settle  up<m  the 
public  land,  with  a  view  to  pre-emption,  unless  such  person  is 
the  head  of  a  family,  a  widow,  or  one  over  the  age  of  twenty- 
one  years,  the  party  being  a  citizen  of  the  United  States,  or  a 
person  who  has  filed  his  declaration  of  intention  to  become  a 
citizen,  and  he  must  ^^  make  a  settlement  in  person,''  and  must 
"inhabit  and  improve  the  same,"  and  "erect  a  dwelling 
thereon."  And,  "  No  person  who  is  a  proprietor  of  three  hun- 
dred and  twenty  acres  of  land  in  any  State  or  Territory  of  the 
United  States,  and  no  person  who  shall  quit  or  abandon  his 
residence  on  his  own  land  to  reside  on  the  public  land  in  the 
same  State  or  Territory,  shall  acquire  any  right  of  pre-emption 
under  this  Act."     (Wood's  Digest,  746,  Sec  10.) 

In  order  to  oonnect  themselves  with  the  United  States  under 
the  pre-emption  laws,  it  was  necessary  for  the  defendants  to 
show  that  they  were  persons  entitled  under  this  Act  to  the 
benefit  of  its  provisions.     But  there  is  not  a  shadow  of  testi- 
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mony  in  the  record  tending  to  sbow  that  they,  or  either  of 
them,  were  heads  of  families,  single  men  over  the  age  of 
twenty-one,  or  citizens,  or  persons  who  had  filed  their  declara- 
tions of  intention  to  become  citizens,  and  no  satisfactory  evi- 
dence that  they  made  ^^  a  settlement  in  person,"  and  '^  inhabited 
the  same.''  There  is  testimony  that  most  of  them  built  a 
shanty,  or  moved  one  on  the  land ;  but  the  testimony'  is  that 
a  portion  of  them  lived  in  them,  and  a  portion  did  not,  and 
the  testimony  does  not  show  which  defendants  lived  on  the 
land,  or  inhabited  it,  and  which  did  not,  except  that  it  appears 
that  U.  F.  Wood  "never  lived  on  the  land."  But  as  before 
stated,  there  is  a  total  absence  of  testimony  tending  to  show, 
that  any  one  of  these  parties  is  within  the  provisions  of  the 
Act.  It  is  not  enough  to  show  that  they  entered  with  an 
intent  to  claim  under  the  pre-emption  laws,  without  also 
showing  that  they  were  entitled  to  make  a  claim  under  such 
laws.  The  defendants  having  failed  to  connect  themselves 
with  the  title  of  the  United  States  through  the  medium  of 
these  acts,  or  otherwise,  the  evidence  justifies  the  finding, 
and  the  prior  possession  of  plaintiff  must  prevail. 

The  testimony  of  the  defendants  which  was  rejected,  if  all 
admitted,  would  not  obviate  this  defect  of  proof,  and  could 
not  therefore  change  the  result. 

But  the  certificate  of  the  Register  of  the  Land  Office,  that, 
on  the  23d  of  October,  1863,  the  said  several  defendants  filed 
their  declaratory  statements  under  the  pre-emption  laws,  giv- 
ing notice  of  their  intention  to  claim  the  respective  portions 
of  the  lands  upon  which  they  had  entered,  was  inadmissible. 
These  transactions  took  place  nearly  a  year  after  the  com- 
mencement of  this  suit,  and  at  the  time  the  said  declarations 
were  filed,  the  lands  covered  by  them  had  been  withdrawn 
from  the  operation  of  the  law  of  1841  (as  we  held  in  Hastings 
V.  McOoogin  et  al.,  ante  84,)  by  the  Act  of  March  3,  1863. 
At  this  time,  and  for  a  year  after  the  16th  of  Octobei^, 
1863  —  the  day  on  which  the  plats  of  survey  were  filed  —  the 
plaintiff  was  the  only  person  authorized  by  the  Act  of  March 
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8^  1863,  to  purchase  these  lands.  There  was  no  error  in 
rejecting  the  certificate  of  the  Begister  of  the  Lsnd  Office. 

Under  the  vieu"8  taken  it  is  unnecessary  to  disense  the  ques- 
tion as  to  the  right  of  a  person,  for  the  purpose  of  acquiring 
a  pre-emption  right,  to  enter  upon  the  actual  possession  of 
another. 

Judgment  affirmed. 

Mr.  Justice  Cubbet,  haying  been  consulted  as  oovnsel,  did 
not  sit  in  the  case. 

By  the  Court,  Samtteb,  J.,  on  petition  for  rehearing* 

Plaintiff  recovered  in  this  action  on  his  prior  possession,  and 
not  upon  a  claim  under  the  Act  of  Congress  authorizing  those 
who  had  purchased  under  Vallejo  to  enter  the  lands  reduced 
to  possession  under  such  purchases.  The  record,  however, 
shows  that  plaintiff  is  one  of  the  parties  contemplated  by  the 
Act,  he  having  reduced  the  lands  to  possession,  and  having 
been,  for  several  years  prior  to  the  entry  of  defendants,  in 
possession  under  conveyances  from  Vallejo.  The  question  is 
not  whether  the  defendants  are  under  a  disability,  whidi  must 
be  shown  by  the  party  alleging  it.  They  allege  a  right 
acquired  under  the  United  States,  and  the  burden  of  showing 
the  right  is  cm  them.  The  Government  has  not  extended  its 
bounty  to  mankind  generally,  but  it  has  conferred  a  right  ui>on 
a  particular  class  of  persons  upon  the  performance  of  certain 
prescribed  acts,  and  a  party  claiming  the  right  must  show  that 
he  is  one  of  those  persons,  and  that  he  has  performed  the  aete 
required. 

At  the  time  the  declaratory  statement  was  filed  by  defend- 
ants, the  lands  were  not  subject  to  pre-emption  by  them,  for  it 
appears  that  the  lands  in  question  had  been  reduced  to  posses- 
sion by  plaintiff  under  conveyances  from  Vallejo,  and  that  the 
time  had  not  expired  within  which  plaintiff  had  the  exclusive 
right  of  purchase.  It  was^not  a  matter  of  any  consequence 
whether  he  had  yet  taken  tie  steps  to  secure  the  land  or  not. 
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Tbe-  dfeelaratory  statemort,  made  while  tie  lands  were  not 
wbject  to  ppe-emptiott,  was  of  no  yalidity,  and  there  is  no 
sofifioient  eridence,  independent  of^  or  in  connection  with  this 
dedajratory  statement,  to  connect'  the  defendants  with  the 
United  Staites  Qovermnent  prior  to  the  conmiCTicement  of  this 
suit.     The  plaintiff's  prior  possession  must,  therefore,  prevail. 

As  to  the  question  of  damages,  it  appears  by  the  admissions 
of  the  parties  in  evidence,  that  plaintiff  had  taken  possession 
of  the  crops  in  an  action  to  recover  them,  but  the  suit  was  atill 
pending  and  undetermined.  We  cannot  know  that  he  will  re- 
cover. But  there  is  nothing  in  the  pleadings,  that  will  enable 
us  to  take  cognizance  of  the  fact  that  plaintiff  has  brought  an 
action  to  recover  the  crops,  or  that  he  has  received  the  rents 
and  profits.  Besides,  it  appears  in  the  record  that  the  plaintiff 
has  ^^  remitted  a  portion  of  the  damages."  We  presume  this 
was  to  obviate  the  objection  made  by  appellant 

Behearing  denied. 


THE  PEOPLE  V.  AH  TTNG. 

lDiiT«Biir«  Housa  with  Intent  to  Stkal. —  The  mere  fact  that  one  penon 
is  with  another  who  enters  a  dwelling  lioase  and  steals  therefrom,  and  sees 
him  steal  without  interference  on  his  part  to  prevent  it,  does  not  render 
him  guilty  of  the  crime  of  maliciously  entering  a  dwelling  house  la  the  day- 
time with  Intent  to  steal  property  therein,  nor  will  the  proof  of  such  facts 
cast  on  him  the  bnrdea  of  pcoving  himself  iuiocent. 

Apfeai.  from  the  County  Court,  Sierra  County, 

The  facts  upon  which  the  charge  recited  in  the  opinion  of 
the  Court  was  based  were  as  follows : 

Fellows  and  OTarrell,  two  miners,  who  occupied  a  cabin, 
hired  a  Chinaman  on  a  Sunday  during  their  absence  to  watch 
their  cabin,  and  placed  him  in  the  bushes  about  fifty  feet  from 
the  same.  The  watchman  saw  Ah  You  and  Ah  Ping  enter 
the  cabin,  and  came  up  and  found  them  inside  putting  flour 
and  other  articles  of  food  into  two  sacks.     Ah  You  took  the 
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sacks  and  carried  them  off.  Ah  Ping  did  not  carry  anything 
away^  but  went  with  Ah  You.  Ah  You  plead  guilty^  and 
was  used  aa  a  witness  by  Ah  Ping  on  his  triaL  He  testified 
that  he  alone  committed  the  offense,  and  that  Ah  Ping  was 
innocent  and  was  a  stranger  to  him,  whom  he  had  accidentally 
met. 

Defendant  was  convicted,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Van  Clief  &  Gear,  and  /.  M.  Haven,  for  Appellant,  referred 
to  Wood's  Digest,  329;  Wheaton's  Am.  Grim.  Law,  120; 
Russell  on  Crimes,  27 ;  4  Black.  34 ;  and  Barb.  Crim.  Law, 
283. 

J,  O.  McCulloiigh,  Attomey-Oeneral,  for  the  People,  re- 
ferred to  Wood's  Digest,  p.  290,  §  255;  Id.  p.  329,  §  11. 

By  the  Court,  Shaftkr,  J. 

Ah  Ping,  the  appellant,  was  indicted  jointly  with  Ah  You 
under  the  Act  of  1864  (Acts  1864,  p.  104)  for  maliciously  en- 
tering a  certain  dwelling  house  with  intent  to  steal  certain  per- 
sonal property  therein.  The  question  for  the  jury  was  the 
alleged  breaking  into  the  house  with  the  intent  charged.  The 
Court  charged,  amongst  other  things,  that  ^'  it  is  not  necessary, 
to  hold  the  defendant  guilty  of  the  offense  charged  against  him 
in  the  indictment,  that  he  be  proved  positively  to  have  stolen 
something.  If  it  be  proved  that  he  was  with  the  one  who 
did  steal  as  charged  in  the  indictment,  and  saw  him  steal  with- 
out interference  on  defendant's  part  to  prevent  it,  upon  the 
defendant  will  then  devolvie  the  labor  of  proving  himself  inno- 
cent; otherwise  he  would  be  held  guilty  as  an  accessory.  An 
accessory  is  an  aider  and  abettor,  and  our  statutes  treat  him 
as  a  principal,  and  subject  to  the  same  rules  of  law.  An 
accessory  is  one  who  stands  by  and  aids  and  abets  and  assists, 
or  who  counsels  and  advises  the  perpetration  of  a  crime." 
This  instruction  is  erroneous.  The  definition  of  the  term 
"accessory"  is  correctly  given,  (Wood's  Dig.  829,  Sec.  11,) 
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but  it  cannot  be  said  tbat  the  facts,  enumerated  in  the  charge, 
would  establish  the  guilt  of  the  accused  by  legal  conclusion. 
The  appellant  may  have  been  in  the  house  with  ona  who  was, 
himself,  there,  with  felonious  intent;  he  may  have  seen  the 
latter  in  the  act  of  committing  a  felony  and  have  made  no 
attempt  to  interfere,  and  still  be  entirely  innocent  These 
facts,  if  found,  would  not  necessarily  have  established  the 
defendant's  guilt,  nor,  what  amounts  to  the  same  thing,  would 
they  have  ^^  devolved  upon  him  the  labor  of  proving  himself 
innocent."  If  the  facts,  put  hypothetically,  were  found,  their 
effect  would  not  be  a  question  of  law,  to  be  passed  upon  by 
the  Court,  but  of  fact,  to  be  determined  by  the  jury.  The 
charge  was  erroneous  in  other  particulars,  but  the  error  already 
repiarked  upon  requires  that  the  judgment  should  be  set  aside. 
Judgment  reversed  and  new  trial  ordered* 


HENRY  HEGELER  v.  GEORGE  HENOKELL. 

Waiwb  or  Right  to  mots  fos  Nbw  Trial. —  If  a  statement  i»repared  on 
motion  for  a  now  trial  la  not  filed  within  the  time  prescribed  by  the  one 
hundred  and  ninety-fifth  section  of  the  Practice  Act,  the  rl^ht  to  moTe  for 
a  new  trial  Is  waived,  and  when  snch  rl^ht  Is  thns  walyed  the  Court  has 
no  power  to  restore  It. 

Ambndicbmt  ov  Bntriks  ov  Clbbk  ov  Coubt. —  Clerical  errora  and  mis- 
prisions with  respect  to  entries  of  Judicial  proceedings  may  be  corrected  by 
the  Court  eren  after  the  adjournment  of  the  term,  but  the  record  Itself 
must  show  the  error. 

Power  of  Judob  at  Chambbbs. —  A  Judge  at  Chambers  has  no  power  to 
make  an  order  directing  the  Clerk  of  his  Court  to  enter  In  the  minutes  of 
the  Court,  mmo  pro  tune,  an  order  alleged  to  haye  been  made  In  open  Court 

Bntby  or  Obdbb  ov  Coubt  nunc  pro  time. — ^A  Court  has  no  power,  after  the 
adjournment  of  a  term,  to  direct  the  Clerk  to  enter  In  the  minutes,  nuno 
pro  tuno,  an  order  made  at  the  adjourned  term,  where  there  Is  nothing 
In  the  record  to  show  that  such  order  was  made. 

Obdbb  obantxng  Nbw  Tbxal. —  If  the  statement  on  motion  for  a  new  trial 
is  not  filed  In  time,  an  order  granting  a  new  trial  for  causes  appearing  in 
■uch  statement  only  will  be  rerersed  hj  fhe  appellate  Court. 

Appbal  from  the  District  Court,  Seventh  Judicial  District, 
Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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Tempts  d  Thowustr,  tor  App^Xkixt, 

Tke<  Ccmii^  was  Bot-'araiJiomed  to  Bmeadt  the  ifeoord  aftdr  the^ 
expiritioii  c^  the  term  of  the  Court,  without  something'  in  the 
Teeord  to  amend  by-  (8  Oal.  266;  9  Oal.  »6I;'  19  Cal.  107; 
State  V.  /Smt*^  1  N.  &  M.  16 ;  fi^m**  r.  Jaghson,  1  Paine,  486 ; 
Bonmimu  w  Oreen,  6'  Monroe,  341 ;  Probasco  r.  P^ohasco,  9 
Peim.  10,  12;  Marsh  y.  Berry,  7  Cow.  344;  3*  Cow.  48,  and 
notes  7  Waldo  t.  Spencer;  4r  C^nn.  71;  2  Virg.  Cases,  527; 
Stuie  V.  Harrimn^  1th  Yerger,  542 ;  Qrove^  v.  Pulton,  7  How. 
Miss.  692 ;  Bondurard  v»  Thompson,  15  Ala.  202 ;  Ketchen  v. 
Jtfoye,  le  Ala.  143;  Wftsim.  v.  Fifoa»,  Ifr  Ala.  6»;  Metcalf  v. 
MetciOf,  1»  Ala  31»,  608;  Hudson  r.  Hudson,  20  Ala.  364; 
Ww*  T.  Gaiowmy,  33  Ala.  306,  553.) 

George  Pearce,  for  Respondent. 

Every  Court  of  original  and  general  jurisdiction  has  and 
iolds  »  revisory  jurisdiction  over  the  record  of  its  own  pro- 
ceedings. (Olapp  V.  Graves,  2  Hilton,  317;  Key  v.  Robinson, 
8  Ind.  368;  Cluggett  v.  /S'imes^.U  Foster,  56.) 

Section  sixty-eight  of  the  Practice  Act  authorizee  tbe  Court, 
in  furtherance  of  justice,  to  amend  any  proceeding. 

By  the  Courts  Cubbjb^y^  J. 

Judgment  was  rendered  in  plaintiffs  favor  on  the  16th  of 
February,  1864,  and  thereupon  the  defendant  gave  notice  of 
his  intention  to  move  for  a  new  trial  The  statement  to  be 
used  on  the  motion  was  filed  on  the  5th  of  March  following. 
On  the  4th  of  June  the  defendant  applied  to  the  Judge  of  the 
Court  at  Chambers  for  an  order  directing  the  Clerk  to  enter 
in  his  minutes  of  the  proceedings  of  the  Court,  as  of  the  day 
when  the  judgment  was  rendered,  an  order  staying  proceed- 
ings in  the  cause  and  granting  to  the  defendant  fifteen  days  in 
addition  to  the  time  allowed  by  statute,  within  which  to  pre- 
pare and  file  a  statement  on  motion  for  a  new  trial.  This 
application  was  founded  on  the  affidavit  of  the  defendant's 
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attorney,  as  well  as  upon  the  pleadings,  proceedings  and 
papers  in  the  action.  The  defendant's  attomej  deposed  that 
when  judgment  was  rendered  he  asked  and  obtained  of  the 
Conrt  fifteen  days  in  addition  to  the  time  prescribed  by  stat- 
ute, within  which  to  prepare  and  file  ibl  statement  on  which  to 
move  for  a  new  trial  and  a  stay  of  proeeedings  in  the  mean- 
time. That  he  drew  up  the  order  and  procured  the  signatoTe 
of  the  Judge  thereto,  and  plaeed  the  same  in  the  bands  of  the 
person  then  acting  as  the  Deputy  of  the  Clerk  of  the  Court. 
That  the  Clerk  and  his  Deputy,  either  through  design,  aoei- 
dent  or  mistake,  had  neglected  entering  the  order  made.  One 
of  the  attorneys  for  the  plaintiff  made  a  counter  afiSdavit,  in 
which  he  stated  positively  that  the  additional  time  granted  by 
the  Court  was  made  orally  in  open  Court,  and  that  it  was  ten 
and  not  fifteen  days;  that  he  knew  nothing  of  any  written 
i:n:der  signed  by  the  Judge,  and  that  if  ftudi  an  order  was  so 
bigned  it  was  different  from  the  one  announced  from  the  bench 
when  the  application  for  additional  time  was  made.  He  also 
deposed  that  after  the  statement  was  filed,  the  defendant's 
attorney  applied  to  the  plaintiff's  attorney,  by  letter,  request- 
ing them  to  stipulate  to  waive  the  consequences  of  his  having 
failed  to  file  in  time  his  statement  on  motion  for  a  new  trial, 
and  that  they  refused  to  comply  with  such  request.  The 
Clerk  of  the  Court  deposed  that  the  written  order,  which  the 
defendant's  attorney  mentioned  in  his  affidavit,  was  never  in 
his  possession  as  Clerk  or  otherwise,  and  that  after  searching 
for  it  he  had  been  unable  to  find  it  in  the  Clerk's  office.  It 
was  in  proof  by  affidavits  that  the  Deputy  Clerk  referred  to 
had  removed  from  the  county. 

The  motion,  with  the  objections  thereto,  was  heard  by  the 
Judge  at  Chambers.  Upon  the  argument,  the  Judge  informed 
the  counsel  of  the  parties  that  he  did  not  recollect  the  order 
referred  to  in  the  affidavit  of  defendant's  attorney,  but  would 
find  the  facts  to  be  as  therein  alleged.  At  the  same  time  the 
defendant  moved,  upon  the  statement  filed,  for  a  new  trial,  when 
the  plaintiff  objected,  upon  the  ground,  among  others,  that 
the  defendant  had  waived  his  right  to  move  for  a  new  trial, 
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because  he  had  not  filed  his  statement  within  the  time  pre- 
scribed by  law,  or  the  order  of  the  Court,  or  the  Judge  thereof 
at  Chambers.  The  case  was  then  taken  under  advisement, 
and  at  the  next  term  of  the  Court  an  order  vacating  the  judg- 
ment and  granting  a  new  trial  was  made.  From  this  order 
the  plaintiff  has  appealed.  The  grounds  of  objection  assigned 
are  in  substance  as  follows: 

First — That  the  defendant  waived  his  right  to  a  motion  for 
a  new  trial  by  not  filing  his  statement  within  the  time  pre- 
scribed by  section  one  hundred  and  ninety-five  of  the  Civil 
Practice  Act 

Second — That  there  was  nothing  in  the  affidavit  of  the  de- 
fendant's attorney  which  took  the  case  out  of  the  provisions 
of  said  section. 

Third  —  That  the  Court  could  not  r^ard  anything  in  that 
affidavit  as  evidence  of  the  existence  of  the  supposed  order 
therein  mentioned. 

Fourth  —  That  the  Court  was  not  authorized  to  amend  the 
record  after  the  expiration  of  the  term  of  the  Court  without 
.something  to  amend  by. 

Fifth  —  That  the  Court  erred  in  granting  the  motion  for  a 
new  trial. 

It  is  not  necessary  to  consider  these  objections  seriatim. 
If  the  statement  prepared  by  the  defendant  was  not  filed 
within  some  time  for  which  the  one  hundred  and  ninety-fifth 
section  of  the  Practice  Act  makes  provision,  then  by  the  terms 
of  that  section  the  right  to  move  for  a  new  trial  was  waived, 
and  when  such  right  was  waived  the  Court  was  powerless  to 
rescue  the  case  from  the  consequences  of  the  defendant's  de- 
fault. 

The  order  which  the  defendant's  attorney  deposes  was  made 
and  signed,  was  not  made  a  part  of  the  record  of  the  proceed- 
ings in  the  case  at  the  term  of  the  Court  when  the  judgment 
was  rendered,  and  the  appellant  maintains  that  the  omission 
cannot  be  remedied  by  the  Court  after  the  term  has  elapsed. 
It  is  the  duty  of  the  Clerk  to  enter  all  orders  made  by  the 
Court  in  the  minutes  of  its  proceedings,  and  the  parties  con- 
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cemed  should  see  to  it  that  such  orders  are  entered.  Clerical 
errors  and  misprisions  may  occur  in  respect  to  enterics  of  judg- 
ments, orders,  and  other  matters  connected  with  judicial  pro- 
ceedings, which  it  is  competent  for  the  Court  to  order  amended 
or  supplied;  and  this  may  be  done  even  though  the  term  when 
the  error  or  mistake  happened  may  have  passed,  provided  the 
party  moving  proceeds  with  due  diligence.  (Swain  v.  Naglee, 
19  Cal.  127.)  In  this  case  it  was  not  sought  to  amend  an 
entry-  made,  but  to  obtain  an  order  empowering  and  directing 
the  Clerk  to  enter  in  the  minutes,  nunc  pro  tunc,  an  order 
alleged  to  have  been  made  in  open  Court.  Such  an  order 
could  not  properly  be  made  by  the  Judge  at  Chambers;  and 
we  cannot  discover  from  the  record  that  such  order  was  made 
either  at  Chambers  by  the  Judge  or  at  any  time  by  the  Court ; 
and  therefore  the  case  stands  upon  the  naked  question  whether 
the  Court  committed  an  error  in  vacating  the  judgment  and 
granting  a  new  trial.  The  notice  of  application  for  a  new 
trial  was  duly  given,  but  the  statement  required  was  not  filed 
in  time  to  save  and  secure  the  right  to  move  for  a  new  trial. 
At  the  time  the  motion  was  made  and  when  it  was  granted, 
the  right  to  move  for  a  new  trial  was  gone,  and  the  Court  had 
no  power  to  vacate  and  set  aside  the  judgment. 

Therefore  the  order  vacating  and  setting  aside  the  judgment 
and  granting  a  new  trial  must  be  and  is  hereby  reversed. 


Mr.  Justice  Sawteb  expressed  no  opinion. 


WILLIAM  T.  WALLACE  v.  JAMES  ELDREDGE.  (No.  1.) 

JUDOMBNT  AFTCR  DsFAVIffw— The  Clerk  of  a  Court,  in  entering  a  Judgment 
after  default,  acts  In  a  mere  ministerial  capacity,  and  cannot  render  a  Judg- 
ment granting  any  relief  beyond  that  wmmnted  by  the  facta  stated  in  the 
complaint. 

■ntbt  of  Judgment  bt  Clbbk  AFim  Dbtault. —  If  the  note  sued  on  is 
payable  in  money  generally,  and  the  complaint  contains  a  copy  of  the  same, 
the  Clerk  cannot,  after  default,  enter  a  Judgment  payable  in  gold  coin, 
although  the  complaint  prays  for  such  Judgment 
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Appeal  irom  the  District  C<mi%  TMrd  Jodioial  DistrioC^ 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  flf  (be)  Oovftb 

Shatter,  Ooold  &  DwineUe,  for  Appellant. 

Patterson,  Wallace  A  Btow,  far  Bespondenst 

By  the  Court,  Khodbs,  J, 

The  plaintiff  commenced  an  action  June  15,  1863,  against 
Eldrodge  and  others  upon  two  promissory  notes  made  by  them 
to  the  plaintiff,  the  first  of  which  is  in  the  following  form: 
"$1,600.— San  Francisco,  September  26,  1860. —  One  year 
after  date,  for  value  received,  we  promise  to  pay  to  the  order 
of  William  T.  Wallace  one  thousand  five  htuidned  dollaTB, 
jointly  and  severally.  John  A.  Collier,  M.  D.  Eoss,  David 
Crawford,  Jr.,  James  Eldredge,  by  their  attomqr  in  fact, 
Hobart  Eldredge ;  "  and  the  second  note  is  in  the  same  form, 
except  that  it  is  made  payable  eighteen  months  after  date. 
The  plaintiff  in  his  complaint  prayed  for  judgment  for  the 
amount  of  the  promissory  notes,  ^  in  current  gold  and  silver 
coin  of  the  United  States  of  America,"  with  interest  and  costs 
of  suit.  Service  of  the  summons  was  made  upon  James  y 
Eldredge  alone,  on  the  20th  of  July,  1868,  and  his  default 
was  entered  by  the  Clerk,  August  3,  1863,  and  on  the  same 
day  the  Clerk  entered  up  judgment  by  default  for  the  amount 
of  the  notes,  "  in  current  gold  and  silver  coin  of  the  United 
States  of  America,"  together  with  interest  and  costs  of  suit. 

The  defendant  appeals  from  the  judgment,  and  the  ground 
of  his  objection  is  that  it  is  ordered  and  adjudged  that  the 
plaintiff  recover  the  amount  therein  specified,  in  the  current 
gold  and  silver  coin  of  the  United  States. 

It  is  provided  in  section  one  hundred  and  fifty  of  the  Prac- 
tice Act  that  in  an  action  arising  upon  contract  for  the  i«cov- 
ery  of  money  or  damages  only,  the  Clerk  shall,  immediately 
after  the  entry  of  the  default  of  the  defendant,  on  application 
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of  the  plaintiff^  ^'  enter  judgment  for  the  amount  specified  in 
the  summons^  including  the  costs,  against  the  defendant,  or 
againet  one  or  more  of  several  defendants,  in  the  cases  pro- 
Tided  for  in  section  thirty-two. '' 

The  plaintiff  waa  entitled  to  have  a  judgment  entered 
against  Eldridge  for  the  amount  due  on  the  notes.  The  statute 
pronounces  the  judgment  of  the  law,  arising  upon  the  facts 
stated  in  the  complaint,  in  an  action  upon  a  contract  for  the 
recovery  of  money,  in  esse  the  defendant  makes  default;  and 
that  judgment  is  that  the  plaintiff  recover  of  the  defendant  the 
amount  specified  in  the  summons  and  costs.  The  Clerk  adjudges 
nothing  —  can  grant  no  relief  —  he  is  merely  the  hand  that 
enters  the  judgment  of  the  law.  In  the  language  of  Mr.  Chief 
Justice  Field :  "  The  Clerk  in  entering  judgments  upon  de- 
fault, acts  in  a  mere  ministerial  capacity;  he  exercises  no 
judicial  functions.  The  statute  authorizes  the  judgment,  and 
the  Clerk  is  only  an  agent  by  whom  it  is  written  out  and 
placed  among  the  records  of  the  Court.  He  must,  therefore, 
conform  strictly  to  the  provisions  of  the  statutes,  or  his  pro- 
ceedings will  be  without  any  binding  force."  (Kelly  v.  Van 
Austin,  17  Cal.  564.)  The  facts  stated  in  the  complaint  do  not 
show  that  the  money  mentioned  in  the  contracts  sued  on,  was 
made  payable  in  a  specified  kind  of  money  or  currency,  and, 
therefore,  it  was  not  the  judgment  of  the  law  that  the  plaintiff 
recover  the  amount  in  any  specified  kinds  of  money,  and  for 
that  reason  that  portion  of  the  entry  of  the  Clerk,  specifying  the 
kind  of  money  in  which  the  judgment  was  to  be  paid,  is  void. 
But  that  entry  did  not  affect,  or  in  any  manner  impair  the 
validity  of  the  judgment  for  the  recovery  of  the  money,  and 
ispas  powerless  as  would  be  any  unauthorized  entry  in  respect  to 
the  obligation  or  lien  of  the  judgment.  Utile  per  inviUe  non 
vitiaiur. 

It  is  ordered  that  the  cause  be  remanded  with  directions  to 
the  Court  below,  to  amend  the  judgment,  by  striking  out  that 
portion  of  it  which  specifies  the  kind  of  money  in  which  the 
recovery  is  had. 
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WILLIAM  T.  WALLACE  v.  JAMES  ELDEEDGE.  (No.  2.> 

ICatbbial  Fact  in  Plxadino. — A.  statement  In  a  eomplaint  that  the  contract 
sued  on  wai  made  payable  in  a  ■peciflc  kind  of  money  is  an  allegation  of  a 
material  fact. 

JUDGiCBNT  A  CONTRACT. — ^A  Judgment  is  a  contract  in  the  highest  sense  of 
the  term,  and  the  word  '*  contract "  as  used  in  the  amendment  to  the  Civil 
Practice  Act  providing  for  the  rendition  of  judgment  payaLie  in  the  kind  of 
money  specified  In  the  contract,  includes  Judgments. 

Judgment  on  Gold  Coin  Judgment. — If  the  complaint  in  an  action  on  a. 
Judgment  avers  that  the  Judgment  sued  on  was  rendered  payable  in  gold: 
coin,  and  defendant  makes  default,  the  Clerk  should  enter  judgment  payable 
in  the  same  kind  of  money. 

Consolidation  of  Suits. — The  Supreme  Court  will  not  eonsolidate  8ult» 
brought  upon  distinct  causes  of  action. 

Judgments. — ^If  the  decision  of  the  Court  below  was  correct  when  it  wa» 
made,  the  appellate  Court  will  not  reverse  the  Judgment  by  reason  of  any 
matter  of  fact  which  was  not  shown  or  offered  in  the  Court  below. 

Appeal  from  the  District  Court^  Third  Judicial  District^ 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Shafter,  Ooold  &  DwinelU,  for  Appellant 
Patterson,  Wallace  &  Stow,  for  Respondent 

By  the  Court,  Ehodes,  J. 

In  December,  1863,  the  plaintiff  sued  Eldredge  upon  a  judg- 
ment, and  in  his  complaint  he  alleged  that  by  the  consideration 
and  judgment  of  the  Court  he  "  recovered  against  the  defend^ 
ant  the  sum  of  three  thousand  four  hundred  and  seventy-%e 
dollars  and  seventy-one  cents,  payable  in  the  current  gold  and 
silver  coin  of  the  United  States  of  America  only,  and  the  fur- 
ther sum  of  nineteen  dollars  and  twenty-five  cents,  payable 
only  in  the  like  gold  and  silver  coin ;  "  and  he  prayed  for  judg- 
ment for  those  sums,  and  that  they  be  "  adjudged  to  be  paya- 
ble by  said  defendant  in  United  States  gold  and  silver  coiix 
only."  The  defendant  was  duly  served  with  process,  and  on 
his  failure  to  answer,  the  Court,  on  the  11th  of  January,  1864, 
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rendered  judgment  by  default  against  him  for  the  amount  of 
the  alleged  judgment  and  costs  of  suit,  ''to  be  paid  by  said 
defendant  in  current  gold  and  silver  coin  only ; "  and  the  Court 
also,  in  said  judgment,  directed  the  Sheriff  to  receive  nothing 
but  gold  and  silyer  coin  in  satisfaction  of  the  execution  to  be 
issued  upon  the  judgment.  The  defendant  appeals  from  this 
judgment,  and  the  cause  comes  before  us  on  the  judgment  roll 
alone.  No  proceedings  appear  to  have  been  had  in  the  Court 
below  by  the  defendant  to  set  aside  the  default,  and  the  record 
contains  neither  a  statement  nor  a  bill  of  exceptions. 

The  defendant,  by  his  default,  admitted  every  material  fact 
alleged  in  the  complaint  This  is  not  controverted,  nor  is  it, 
nor  can  it  be  denied  that  in  view  of  the  "Special  Contract 
Act"  of  April  27,  1863,  permitting  a  judgment  to  be  rendered 
payable  in  a  specified  kind  of  money,  upon  a  contract  or  obli- 
gation in  writing  for  the  direct  payment  of  money,  made  pay- 
able in  a  specified  kind  of  money,  the  statement  in  the  com- 
plaint, that  the  contract  sued  on  was  payable  in  a  specified 
kind  of  money,  is  an  allegation  of  a  material  fact.  That  Act, 
which  has  been  upheld  by  this  Court  in  Carpentier  v.  Atherton, 
25  Cal.  564,  would  be  nugatory  and  idle,  if  the  facts  which 
authorize  the  Court  to  exercise  the  peculiar  jurisdiction  speci- 
fied in  this  Act,  are  not  material  facts  in  the  cause. 

A  judgment  is  a  contract,  in  the  highest  sense  of  the  term, 
and  as  an  obligation  it  possesses  a  force  superior  to  that  of  a 
specialty  or  simple  contract  (Chit.  Cont.  1;  2  Black.  Com. 
328;  1  Pars,  on  Cont.  7) ;  and  is  included  in  the  meaning  of 
the  term  "  contract,"  or  obligation,  as  employed  in  the  Special 
Contract  Act.  If,  in  this  case,  the  judgment  described  in  the 
complaint  had  never  been  rendered,  and  the  allegations  of  the 
complaint  in  that  respect  had  been  pure  fictions,  it  would  have 
been  the  plain  duty  of  the  defendant  to  have  denied  the  rendi- 
tion of  the  alleged  judgment;  but  his  default  would  have  been 
followed  by  its  usual  consequences — the  admission  that  it  was 
true,  that  the  judgment  had  been  rendered  as  alleged,  and  the 
admission  would  bind  him  in  every  Court,  and  in  every  stage 
of  the  case —  while  the  default  remained  in  force  against  him 
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The  appellant  moves  that  we  may  consolidate  this  cause 
with  his  appeal  from  another  judgment,  and  consider  the  two 
causes  as  one,  and  thus  in  effect  incorporate  into  the  second 
case  a  fact,  that  not  only  did  not  appear  in  the  record,  as  it 
came  to  this  Court,  but  which  was  not  in  issue  or  established 
in  the  case  while  in  the  Court  below.  We  know  of  no  rule 
empowering  us  to  consolidate  suits  brought  upon  distinct  causes 
of  actions.  If  the  consolidation  should  be  made,  the  desired 
result  would  not  ensue;  for  in  the  trial  of  the  second  case,  the 
reversal  of  the  first  judgment  would  be  merely  matter  of  evi- 
dence, to  be  offered  in  proof  of  an  issue  of  fact,  if  one  had  been 
made  in  the  case. 

If  the  decision  of  the  Court  below  was  correct  when  it  was 
made,  the  appellate  Court  will  not  reverse  it,  and  certainly  it 
will  not  do  so  by  reason  of  any  matter  of  fact  that  was  not 
shown  or  offered  in  the  Court  below.  All  the  facts  in  the 
case,  upon  which  this  judgment  was  rendered,  are  stated  in 
the  complaint,  and  they  are  admitted  to  be  true.  They  are 
found  in  no  other  part  of  the  case,  and  the  Court  passed  upon 
them  as  they  were  therein  set  forth,  and  upon  those  facts  the 
judgment  is  correct. 

Judgment  affirmed. 


THE  PEOPLE  V.   ALEXANDER  BROWN. 

IlTDiCTMiNT  FOR  Labcbnt. — An  indictment  for  larceny  which  charges  that 
the  defendant  "did  felonlouBly,  wilfully,  and  unlawfully,  and  with  force 
and  arms,  steal,  take,  and  carry,  lead,  and  drlye  away,**  etc.,  contains  a 
sufficient  statement  of  the  intent  with  which  the  taking  was  done,  without 
an  averment  that  the  property  was  taken  with  a  felonious  intent 

timw  Tbial  IV  Cbxminal  Case. — ^The  appellate  Court  will  not,  in  a  criminal 
case,  grant  a  new  trial  on  the  ground  that  the  rerdlct  is  contrary  to  tlie 
STidence,  if  the  testimony  is  conflicting. 

Appeax  from  the  County  Court,  Placer  County, 

The  indictment  charged  "that  the  said  Alexander  Brown, 
on  or  about  the  13th  day  of  May,  1864,  and  before  the  finding 


Jan.,  lbt)5.]  tjioPLB  v.  Bbown.  501 


Opinion  of  the  Court. 


iuid  presentation  of  this  indictment,  at  the  CSounty  of  Placer, 
to  wit:  at  a  place  known  as  Chandler  &  Saunders'  Eancfa,  in 
the  County  of  Placer,  did  feloniously,  wilfully,  and  unlaw- 
fully, and  with  force  and  arms,  steal,  take,  and  carry,  lead,  and 
drive  away  from  the  ranch  aforesaid,  the  personal  goods  and 
property  of  another,  to  wit:  the  property  of  W.  H.  Chandler 
and  J.  Saunders,  of  the  value  of  more  than  fifty  dollars ;  said 
property  consisting  of  *  *  *  ,"  etc. 
The  defendant  was  convicted,  and  appealed 

A,  8.  Higgins,  for  Appellant 

The  indictment  does  not  charge  that  the  defendant  took  the 
horse,  alleged  to  have  been  stolen,  with  a  felonious  intent. 
The  oflFense  consists  in  the  intent.  Is  the  intent  to  be  pre- 
sumed from  the  mere  taking,  or  must  it  be  distinctly  charged  ? 

J.  0.  McCullough,  Attorney-General,  for  the  People. 

The  indictment  is  sufficient.  "Feloniously"  implies  the 
intent.  (Wharton's  Precedents  of  Indictments,  190;  Wood's 
Dig.  337,  Sec.  60;  People  v.  Oarcia,  25  CaL  531.) 

By  the  Court,  Sanderson,  C<  J. 

The  demurrer  to  the  indictment  was  properly  overruled. 
The  charging  part  is  in  the  following  words :  "  Did  feloniously, 
wilfully  and  unlawfully,  and  with  force  and  arms,  steal,  take, 
carry,  lead  and  drive  away,"  etc.,  which  is  not  only  a  sufficient 
statement  of  the  intent  with  which  the  taking  was  done,  under 
our  statute,  but  also  at  common  law.  {People  v.  Vance,  21 
Cal.  403;  Wharton's  Precedents,  190.) 

We  cannot  reverse  the  judgment  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence.  Disregarding  the  testi- 
mony offered  by  the  defendant  for  the  purpose  of  proving  an 
(Aibi  (which  the  jury  manifestly  did  not  believe),  we  are  not 
prepared  to  say  that  the  evidence  does  not  sustain  the  verdict. 
In  The  People  v.  Ah  Loy,  10  Cal.  301,  the  Court  said:    "It 
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requires  a  clear  case — one  in  which  there  is  an  absence  of  evi- 
dence against  the  prisoner,  or  a  decided  preponderance  of  evi- 
dence in  his  favor  —  to  justify  an  interference  with  the  verdict 
of  the  jury."  We  think  this  is  one  of  those  cases  in  which 
the  verdict,  whether  guilty  or  not  guilty,  ought  not  to  be  dis- 
turbed by  this  Court.  The  Court  below  refused  a  new  trial, 
and  that  Court  could  better  judge  of  the  weight  of  the 
evidence. 

Judgment  aflirmed. 


EBEN  OWEN  V.  SETH  D.  DOTY. 

FoRCiBLB  Bntbt  AND  UNLAWFUL  Dktainer. — The  proceedings  provided  for 
In  tbe  Act  of  1850,  concerning  **  forcible  entry  and  unlawful  detainer,"  are 
not  a  substitute  for  tbe  action  of  ejectment.  Tbe  object  of  tbe  Act,  (ex- 
cluding the  thirteenth  section,)  is  to  redress  wrongs,  occasioned  by  force 
tised  or  threatened  by  the  defendant,  by  restoring  possession  to  the  plaintiff, 
and  punishing  the  defendant  with  fine  and  treble  damages. 

Idem. — ^The  plaintiff  must  have  had  the  actual  possession  when  the  wrongful 
or  forcible  entry  was  made,  and  if  a  forcible  detainer  alone  is  complained  of, 
the  entry  of  the  defendant  must  have  been  unlawful. 

Idbm. — If  the  entry  of  the  defendant  was  lawful,  the  plaintiff  cannot,  when 
his  right  to  tbe  possession  has  expired,  expel  him  therefrom,  or  by  using  or 
threatening  force  make  his  entry  unlawful. 

Complaint  against  Tenant  Holding  Ovek. — A  complaint  In  an  action 
brought  under  section  thirteen  of  the  Forcible  Entry  and  Unlawful  Detainer 
Act  of  1850,  which  avers  that  '*  when  the  plaintiff  was  peaceably  in  the 
actual  possession  of  tbe  premises,  the  defendant,  by  permission  of  the 
plalntiflT,  entered  upon  the  same,'*  avers  a  license  to  enter,  and  falls  to 
state  that  the  relation  of  landlord  and  tenant  existed  between  the  parties, 
and  therefore  contains  no  cause  of  action. 

Appeal  from  the  County  Court,  Solano  County. 

Plaintiff  recovered  judgment  in  the  County  Court,  and  de- 
fendant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Whitman  &  Wells,  for  Appellant. 

This  action  can  only  be  maintained,  if  at  all,  under  the  pro- 
visions of  the  thirteenth  section  of  the  Act  known  as  the 
Forcible  Entry  and  Detainer  Act,  and  our  first  point  is,  that  it 
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is  not  within  the  provisions  of  that  Act,  inasmuch  as  the  Act 
relates  and  is  made  to  apply  only  to  a  person  holding  over, 
under  and  contrary  to  the  terms  of  a  lease  or  agreement,  or 
failing  to  pay  rent.  The  uniform  construction  has  been  that 
this  section  applies  only  to  cases  where  the  conventional  ar- 
Tangement  of  landlord  and  tenant  subsisted,  and  not  to  cases 
where  the  tenancy  exists  by  operation  of  law. 

It  was  intimated  in  Henderson  v.  Orewell,  by  the  late 
Supreme  Court,  that  this  section  only  applies  to  cases  where  a 
-contract  of  tenancy  exists  upon  a  lease  rendering  rent  And 
this  is  probably  correct  when  the  proceeding  is  based  on  the 
nlefault  in  the  payment  of  rent,  or  in  that  which  constitutes 
its  substitute.  In  this  case  no  lease  had  expired,  and  there 
ivas  no  covenant  or  agreement  alleged  which  imposed  upon 
the  defendant  the  obligation  of  giving  up  the  premises.  The 
<5omplaint  is  insufficient  for  this  reason :  no  lease  or  agreement 
is  averred,  and  no  breach  of  suit. 

But  we  submit  that  the  thirteenth  section  of  the  Act  cited 
-cannot  be  extended  to  any  such  case  at  the  one  at  bar;  other- 
wise we  have  a  substitute  for  the  action  of  ejectment  intro- 
duced into  our  practice.  It  applies  solely  to  cases  where  the 
<K)nventional  relation  of  landlord  and  tenant  subsists.  It  is  a 
summary  proceeding,  to  be  kept  strictly  within  the  statute, 
proceeding  upon  the  idea  that  the  tenant  wrought  a  forfeiture 
of  his  estate  or  right.  (Chipman  v.  Americ,  3  Cal.  323; 
<}ashell  V.  Treanor,  9  Cal.  339.) 

For  these  purposes  there  must  exist  an  express  or  implied 
•contract  to  pay  rent.  (Sampson  v.  Schaeffer,  3  Cal.  201; 
O'Connor  v.  Corhitt,  3  Cal.  273;  Ramirez  v.  Murray,  6  Cal. 
223 ;  Treat  v.  Uddell  et  al,  10  Cal.  303.) 

The  Act  concerning  forcible  entry,  etc.,  is  stridissima  juris, 
and  that  the  action  will  not  be  allowed  to  be  used  as  a  sub- 
stitute for  ejectment  or  trespass.  {Merrill  v.  Forbes,  23  Cal. 
379.) 

/•  Dougherty,  and  M.  A.  Wheaton,  for  KespondenL  .    / 
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Can  a  tenant  at  will  be  put  out  of  possession  under  the 
Forcible  Entry  and  Detainer  Act?  This  question  seems  to  be 
settled  by  the  Act  of  1861.  (Laws  of  1861,  p.  514.)  The 
language  is,  that  ''at  the  expiration  of  the  month,  the  land- 
lord may  reenter,  or  maintain  ejectment,  or  proceed  in  the 
manner  p-escrihed  by  law  to  remove  the  tenant"  If  we  have 
the  right  to  proceed  in  the  manner  prescribed  by  law,  we 
presume  we  have  our  choice  to  proceed  in  any  manner  pre- 
scribed by  law,  one  of  such  remedies  being  under  the  Forcible 
Entry  Act.  Nor  is  such  a  proceeding  a  substitute  for  the 
action  of  ejectment  It  is  a  right  of  action  given  by  the 
statute,  in  addition  to  the  right  of  action  by  ejectment  So,, 
at  least,  reads  the  statute  referred  to. 

Under  section  second  of  the  Forcible  Entry  Act,  this  action 
can  be  maintained  "against  those  who,  having  lawful  and 
peaceable  entry  into  lands,  tenements,  or  other  possessions, 
unlawfully  detain  the  same ;  "  and  restitution  may  be  had  for 
lands,  tenements,  etc.,  which,  after  a  lawful  entry,  are  held 
unlawfully.  Even  were  it  true,  therefore,  that  this  action 
would  not  be  maintained  under  the  thirteenth  section,  still, 
under  the  second  and  ninth  sections,  aU  that  the  complainant 
would  be  required  to  show  in  addition  to  the  forcible  or  un- 
lawful detainer  complained  of,  would  be  that  he  was  entitled 
to  the  possession  of  the  premises,  at  the  time  of  the  forcible 
or  unlawful  holding  over. 

By  the  Court,  Khodes,  J. 

This  action  was  brought  under  the  Forcible  Entry  and 
Unlawful  Detainer  Act  of  1850.  The  plaintiff  alleges  in  his 
complaint  that  in  April,  1863,  he  was  peaceably  in  the  actual 
possession  of  the  premises  in  controversy;  that  while  so  in 
possession  "the  defendant,  by  permission  of  the  plaintiff,  en- 
tered upon  a  portion  of  the  same;"  that  on  the  20th  day  of 
October,  1863,  the  plaintiff  notified  the  defendant  to  remove 
from  the  premises  and  deliver  the  same  to  the  plaintiff;  and 
that  the  defendant  refused  to  deliver  up  the  possession,  and 


Jan.,  1865.]  Owjen  v.  Doty.  505 

Opinion  of  the  Court. 

has  Since  that  time  "unlawfully,  wrongfully  and  forcibly  with- 
held said  premisee  from  the  plaintiff's  possession,"  etc 

It  is  not  agreed  by  the  parties  whether  the  action  was 
brought  under  the  thirteenth  section  or  one  of  the  preceding 
sections  of  the  Act  As  the  Act  and  the  several  Acts  amend- 
atory thereof,  under  which  the  action  was  brought  were  re- 
pealed by  the  Forcible  Entry  and  Unlawful  Detainer  Act  of 
1863,  we  shall  not  enter  into  an  extended  discussion  of  its 
provisions  in  this  case. 

It  was  not  intended  that  the  summary  proceedings  provided 
for  in  the  Act>  should  be  a  substitute  for  the  action  of  eject- 
ment, although  the  second  section,  literally  read,  is  broad 
enough  to  include  every  unlawful  withholding  of  the  posses- 
sion from  the  person  entitled  to  it,  whether  the  defendant's 
entry  was  lawful  or  unlawful.  The  purpose  manifested  by 
the  Act,  when  all  the  sections,  except  the  thirteenth,  are  con- 
sidered together,  was  to  redress  the  wrongs  occasioned  by  the 
acts  of  the  defendant,  committed  with  force  employed,  or 
threatened,  or  manifested,  by  restoring  the  possession  to  the 
plaintiff  and  punishing  the  defendant  by  fine  and  treble  dam- 
ages. The  plaintiff  must  have  had  the  actual  possession  when 
the  unlawful  or  forcible  entry  was  made  by  the  defendant. 
If  a  forcible  detainer  is  complained  of,  the  entry  of  the  de- 
fendant must  have  been  unlawful,  for  the  defendant  who, 
having  a  right  of  entry,  peaceably  takes  possession,  cannot  by 
any  possibility  be  guilty  of  a  wrong  by  defending  his  posses- 
sion while  he  is  entitled  to  it;  and  if  his  right  to  the  posses- 
sion has  expired  while  he  is  in  possession,  the  person  there- 
upon entitled  to  succeed  to  the  possession  cannot  by  his  own 
act,  and  without  the  aid  of  the  proper  Court,  put  the  defend- 
ant out  of  possession;  and  if  he  attempts  to  do  so,  and  force 
is  used  or  threatened  by  the  defendant,  the  plaintiff  cannot 
call  on  the  Courts  to  punish  the  defendant  for  the  acts  of 
force  which  he  (the  plaintiff)  has  provoked. 

This  case  does  not  fall  within  those  provisions  of  the  Act  we 
have  been  considering,  for  although  it  is  alleged  that  the  de- 
fendant forcibly  withheld  the  possession,  it  is  also  alleged  that 
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his  entry  was  peaxjeable  and  lawful.  The  entry  having  been 
lawful  and  peaceable,  the  proper  remedy  is  an  action  of  eject- 
ment, unless  the  case  falls  within  the  thirteenth  section.  That 
section,  has  for  its  object  the  removal  of  the  tenant  by  the 
landlord  by  means  of  the  summary  proceedings  provided  for  in 
the  Act,  in  case  the  tenant  fails  to  pay  the  rent,  or  holds  over 
after  the  expiration  of  his  term.  The  parties  authorized  to 
institute  the  proceedings  are  the  lessor  and  his  successors  in 
interest^  they  occupying  the  relation  of  landlord,  and  the  de- 
fendants are  those  to  whom  the  premises  are  "  demised  or  let," 
and  those  holding  under  them.  The  parties  to  the  action  must 
bear  the  relation  of  landlord  and  tenant,  and  the  tenant  must 
have  held  over  after  the  expiration  of  his  term,  or  contrary  to 
the  covenants  of  the  lease,  or  failed  to  pay  the  rent 

The  complaint  fails  not  only  to  state  directly  that  the  rela-: 
tion  of  landlord  and  tenant  existed  between  the  parties,  but  no 
facts  are  stated  from  which  that  relation  could  be  inferred. 
The  allegation  is  that  "  the  defendant  by  permission  of  plain- 
tiff entered  upon  a  portion  of  the  same,"  (the  premises) — that 
is,  that  the  defendant  entered  by  the  license  of  the  plaintiff, 
not  that  he  either  took  or  held  any  right  in  the  land  under  the 
plaintiff.  A  license  to  enter  confers  upon  the  licensee  no 
interest  in  the  premises,  not  even  the  right  of  temporary  pos- 
session, but  the  possession  is  left  in  the  person  holding  it  when 
the  license  to  enter  was  given.  The  entry  by  the  defendant 
under  the  alleged  permission  of  the  plaintiff  did  not  create 
the  relation  of  landlord  and  tenant  between  the  parties,  and 
for  that  reason  the  case  is  not  brought  within  the  thirteenth 
section  of  the  Act 

Judgment  reversed  and  cause  remanded. 

^Ir.  Chief  Justice  Saitdsbsob  expressed  no  opini(»i 
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THE  PEOPLE  V.  THOMAS  KIXG. 

Pleading  in  Cbiminal  Actions. — ^The  criminal  code  of  California  ban 
worked  tbe  same  change  in  pleading  in  criminal  actions  which  has  been 
wrought  by  the  clyll  code  In  clyil  cases. 

IiCDiCTMENT  FOB  MuBDBB. — In  an  indictment  for  mnrder  It  Is  not  necessary 
to  aver  the  means  by  which  the  homicide  was  committed,  or  the  nature 
and  extent  of  tbe  wound,  or  the  part  of  the  body  upon  which  It  was  inflicted. 

Statement  of  Deobeb  of  Mdbdeb  in  Indictment. — ^An  indictment  for  mur- 
der should  not  designate  the  degree  of  the  murder.  If  the  indictment  does 
state  the  degree  of  the  murder,  it  does  not  Titiate  it,  but  the  statement  of 
the  degree  may  be  treated  as  surplusage. 

Implied  Bias  of  Jdbob. —  In  order  to  render  a  Juror  called  in  a  criminal 
case  incompetent  on  the  ground  of  Implied  bias,  it  must  appear  that  he 
entertains  a  fixed  and  settled  conviction  of  the  guilt  or  innocence  of  the 
defendant,  or  that  he  has  expressed  such  conyiction. 

Cbabgr  of  Judge  on  Weight  of  EyiDENCE. — Under  our  Constitution  the 
Judge,  in  his  charge  to  the  jury,  cannot  express  bis  opinion  upon  the 
weight  of  eyldence.  He  may,  however,  state  the  evidence  to  the  jury,  and 
declare  the  law  resulting  from  the  facts  proven,  and  when  there  is  no 
evidence  as  to  a  particular  fact  or  Issue,  he  may  so  state  to  the  jury. 

Chabge  of  Judge  on  Evidence. — If  on  a  trial  for  murder  there  is  no  evi- 
dence of  facta  and  circumstances  such  as  would,  under  the  law,  reduce  the 
crime  charged  to  manslaughter,  the  Judge  may  so  inform  the  jury,  and  may 
charge  them  that  they  cannot  consider  the  question  of  manslaughter. 

Chaboe  of  Coubt  pbesumbd  Cobbect  unless  Bbbob  Shown. — If  there  is  no 
statement  or  bill  of  exceptions  embodying  the  evidence,  or  declaring  its 
purport  and  tendency,  the  appellate  Court  will  presume  in  favor  of  the 
correctness  of  the  charge  of  the  Judge  to  the  jury,  unless  the  charge  is 
manifestly  erroneous  under  any  and  every  conceivable  state  of  facts. 

Intoxication  when  Homicide  is  Committed. — If  on  a  trial  for  murder 
there  Is  evidence  to  show  that  the  defendant  was  intoxicated  when  the 
homicide  was  committed,  tbe  jury  may  consider  the  evidence  of  intoxication, 
not  in  extenuation  or  excuse  of  the  crime,  but  for  the  purpose  of  determining 
the  degree  of  the  crime. 

Befcsal  of  an  Inbtbuction. — It  is  not  error  to  refuse  an  instruction  asked 
when  the  same  has  already  been  given  in  substance. 

Appeal  from  the  District  Court,  Ninth  Judicial  District, 
Siskiyou  County. 

The  following  is  a  copy  of  the  indictment  in  this  case: 

*'  The  People  of  the  State  of  California  against  Thomas  King. 

"In  the  Court  of  Sessions  of  the  County  of  Siskiyou  and 
State  of  California,  October  Term,  A.  D.  1863. 

"  Thomas  King  is  accused  by  the  Grand  Jury  of  the  County 
of  Siskiyou  aforesaid  by  this  indictment  of  the  crime  of  mur- 
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der  of  the  first  degree^  committed  as  follows :  The  said  Thomas 
King,  on  the  second  day  of  July,  A.  D.  1863,  at  the  County 
of  Siskiyou  and  State  of  California,  in  and  upon  one  Jame» 
Duffy,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault  and  did  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  cut,  stab,  and  wound  him 
the  said  James  Duffy,  and  did  then  and  there  give  him  the  said 
James  Duffy  one  mortal  wound,  of  which  said  mortal  wound 
the  said  James  Duffy  afterwards,  on  the  second  day  of  July^ 
A.  D.  1863,  did  die.  So  the  grand  jurors  aforesaid,  upon  their 
oaths,  do  say,  that  the  said  Thomas  King,  on  the  said  second 
day  of  July,  A.  D.  1863,  at  the  said  County  of  Siskiyou  and 
State  of  California,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder  the  said  James  Duffy,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  People  of  the 
State  of  California." 

In  the  trial,  Jesse  Davis  was  called  as  a  juror.  On  ex- 
amination as  to  his  qualifications  as  a  juror,  he  made  the  fol- 
lowing answers  to  the  following  questions: 

1st  Question — "Have  you  heard  what  purported  to  be  a 
statement  of  facts  of  this  case  ? " 

Answer — "I  have  heard  what  purported  to  be  a  statement 
of  the  facts  from  different  persons." 

2d  Question — "Do  you  believe  the  statements  true  you 
heard?" 

Answer — "I  believed  the  statements  heard,  judging  from 
the  character  of  the  men  who  told  those  statements  to  me." 

3d  Question — "From  the  statements  you  heard,  have  you 
formed  or  expressed  an  unqualified  opinion  as  to  the  guilt  or 
innocence  of  the  defendant  ? " 

Answer  — "  I  have  formed  an  opinion." 

^th  Question — "Do  you  still  entertain  tjie  same  opinion?" 

Answer — "I  do  still  entertain  the  same  opinion." 

hth  Question — "Would  it  require  evidence  to  remove  or 
change  the  opinion  you  entertain?" 
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Answer — "  It  would  require  evidence  to  change  my  opinion 
in  regard  to  the  guilt  or  innocence  of  the  prisoner/' 

6^  Question — ^^  Do  you  believe  these  reports  sufficiently 
strong  to  act  on  them  in  your  common  business  transactions  ?" 

Answer — "  I  believe  them  as  much  as  I  believe  any  reports 
that  I  hear,  or  as  much  as  I  could  believe  any  reports." 

The  defendant  then  challenged  the  juror  for  implied  bias. 

The  juror  also  stated,  in  answer  to  the  District  Attorney, 
that  he  would  not  be  willing  to  act  on  his  opinion,  and  that 
he  could  not  decide  on  the  guilt  or  innocence  of  the  defendant 
without  hearing  the  evidence  on  the  trial,  and  that  he  could 
and  would  decide  the  case  impartially  without  reference  to 
what  he  had  heard  or  the  opinion  he  had  formed,  and  that 
the  only  credit  he  had  given  to  the  reports  was  that  of  hear- 
say reports  not  made  under  oath,  which  would  not  weigh  in 
his  mind  against  testimony  of  witnesses  given  in  under  oath. 

The  Court  disallowed  the  challenge,  and  the  counsel  for  de- 
fendant excepted. 

The  defendant  was  convicted  of  murder  in  the  first  degree, 
and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  Berry,  for  Appellant 

/.  O.  McCullough,  Attomey-Oeneral,  for  the  People. 

By  the  Court,  Sandebson,  C.  J. 

I 
The  objections  to  the  indictment  are  not  well  taken.     There 

is  some  conflict  in  the  decisions  in  this  State  as  to  what  must 

be  alleged  in  an  indictment  for  murder.     Some  of  the  cases  go 

80  far  as  to  hold  that  the  essential  averments  of  an  indictment 

under  our  criminal  code  are  the  same  as  at  common  law,  and 

that  therefore  a  statement  of  the  manner  of  the  death  and  the 

means  by  which  it  was  effected  is  indispensable.     {People  v. 

Wcdlaee,  9  Cal.  30;  People  v.  Cox,  9  Cal.  83;  People  v.  Lloyd, 

\)  Cal.  54.)     In  other  cases  it  has  been  held  that  onr  criminal 
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code  changes  in  many  respects  the  rule  of  the  common  lawy 
and  dispenses  with  the  statement  of  many  facts  and  circum- 
stances connected  with  the  killing  which  were  usual  and  per- 
haps indispensable  at  common  law.  {People  v.  Stevenson,  9^ 
Cal.  273 ;  People  v.  Dohm,  9  Cal.  676.)  In  the  former  case  it 
was  held  that  a  description  of  the  weapon  used  was  not  neces- 
sary, and  it  was  not  material  to  describe  the  wound  further 
than  by  the  use  of  the  word  mortal,  nor  the  part  of  the  body 
upon  which  it  was  inflicted.  And  it  seems  that  it  is  not 
necessary  to  aver  in  terms  than  the  wound  was  mortal,  for  if 
the  facts  stated  show  that  such  was  the  fact  (as  that  the  party 
died  of  the  wound)  the  indictment  in  that  respect  is  sufficient* 
{People  V.  Judd,  10  Cal.  313.) 

Our  criminal  code  was  designed  to  work  the  same  change 
in  pleading  and  practice  in  criminal  actions  which  is  wrought 
by  the  civil  code  in  civil  actions.  Both  are  fruits  of  the  same 
progressive  spirit  which,  in  modem  times,  has  endeavored  at 
least  to  do  away  with  the  mere  forms  and  technicalities  of  the 
common  law  which  were  productive  of  no  good,  and  frequently 
brought  the  administration  of  justice  into  contenjpt  by  defeat- 
ing its  ends*  Under  the  pretense  of  informing  the  defendant 
of  the  nature  of  the  charge  against  which  he  was  called  upon 
to  defend,  it  was  necessary,  at  the  ancient  common  law,  to 
describe  the  means  by  which  the  homicide  was  conmiitted,  and 
the  nature  and  extent  of  the  wound  and  its  precise  locality ; 
from  which  it  necessarily  followed  that  a  trifling  variance  be- 
tween the  proof  and  the  all^ation  frequently  defeated  a  con- 
viction, no  matter  how  manifest  the  guilt  of  the  defendant, 
It  was  a  long  time  before  l^slators  and  Judges  discovered 
that  this  rule  had  nothing  but  the  most  flimsy  pretext  to  sup- 
port it.  If  the  defendant  is  guilty,  he  stands  in  need  of  no 
information  to  be  derived  from  a  perusal  of  the  indictment,  as 
to  the  means  used  by  him  in  committing  the  act  or  the  manner 
in  which  it  was  done,  for  as  to  both  his  own  knowledge  is 
quite  as  reliable  as  any  statements  contained  in  the  indictment. 
If  he  is  not  guilty,  the  information  could  not  aid  in  the  prepara- 
tion of  his  defense.     A   disposition   to   relax   much    of   this 
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ancient  strictness  in  criminal  proceedings  has  manifested  itself 
in  modem  practice,  and  in  harmony  therewith  the  Legislature 
of  this  State  has  substituted,  in  the  place  of  the  old,  a  new 
system  of  practice  and  pleading,  which  retains  all  the  ele- 
ments of  the  fonner  so  far  as  they  are  made  necessary  by  a 
due  regard  for  the  substantial  rights  of  a  defendant,  but  dis- 
cards all  such  elements  as  serve  no  good  purpose,  and  only 
tend  to  embarrass  and  defeat  the  administration  of  justice* 
That  system  provides  a  few  plain  and  simple  rules  by  which 
to  determine  the  sufficiency  of  pleadings,  and  declares  that 
such  rules  shall  be  t!ie  test.  (Section  335.)  Those  rules  are 
found  in  section  two  hundred  and  forty-six,  and  in  order  to 
ascertain  wheliier  an  indictment  is  sufficient  or  not,  it  is  only 
necessary  to  interrogate  it  by  the  light  of  that  section.  The 
present  indictment  stands  this  test  in  every  particular:  1.  It 
is  entitled  in  a  Court  having  authority  to  receive  it.  2.  It  was 
found  by  a  Grand  Jury  of  the  county  in  which  that  Court 
was  held.  3.  It  gives  the  name  of  the  defendant.  4.  It 
shows  that  the  crime  alleged  was  committed  within  the  juris- 
diction of  the  Court.  5.  It  declares  that  the  offense  was  com- 
mitted at  a  time  prior  to  that  at  which  the  indictment  was 
found.  6.  It  sets  forth  the  act  charged  as  the  offense  clearly 
and  distinctly  in  ordinary  and  concise  language,  without  repe- 
tition and  in  such  a  manner  that  any  person  can  know  and 
understand  therefrom  what  is  intended;  for  it  alleges  that  tho 
defendant  —  stating  his  name  —  at  a  place  named,  and  at  a  time 
mentioned  which  was  prior  to  the  finding  of  the  indictment,, 
with  malice  aforethought  assaulted  one  James  Duffy,  and  did 
cut  and  stab  the  said  James  Duffy,  giving  him  a  mortal  wound^ 
of  which  he  afterwards  died  on  the  same  day,  and  therefore 
within  a  year  and  a  day  from  the  time  when  the  mortal  thrust 
was  received,  which  is  all  that  is  necessary  to  constitute  the 
offense  of  murder,  and  sufficiently  identifies  the  act  to  guard 
the  defendant  against  a  second  prosecution,  and,  as  provided 
in  the  seventh  and  last  subdivision  of  the  section  in  question, 
states  the  same  with  sufficient  certainty  to  enable  the  Court 
to  pronounce  a  judgment.    The  indictment  is  not  bad  because 
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it  does  not  allege  that  James  Duffy  was  a  human  being,  nor 
that  he  had  a  body,  nor  the  part  of  his  body  upon  which  the 
wound  was  inflicted.  The  first  two  never  were  necessary,  and 
the  last  is  not  now,  whatever  it  may  have  been  formerly.  If 
there  is  any  objection  to  the  indictment,  it  is  found  in  the 
fact  that  it  designates  the  degree  of  the  murder.  While  this 
does  not  make  the  indictment  bad,  and  may  be  treated  as  sur- 
plusage, still  the  indictment  ought  not,  because  it  need  not, 
state  the  degree  of  the  murder.  The  trial  jury,  and  not  the 
Grand  Jury,  determine  the  degree  of  the  crime,  and  the  former 
should  not  be  embarrassed  by  the  opinion  of  the  latter. 

The  Court  did  not  err  in.  disallowing  the  challenge  inter- 
posed by  the  defendant  to  the  juror  Jesse  Davis  upon  the 
ground  of  implied  bias.  In  order  to  render  a  juror  incom- 
petent on  the  ground  of  implied  bias,  it  must  appear  that  he 
entertains  a  fixed  and  settled  conviction  of  the  guilt  or  inno- 
cence of  the  defendant,  or  that  he  has  expressed  such  a  con- 
viction. Whatever  falls  short  of  this  does  not  amount  to  an 
unqualified  opinion  within  the  meaning  of  the  statute.  Admit- 
ting that  Davis  had  formed  an  opinion  —  which  in  view  of  all 
his  answers  taken  together  is  extremely  doubtful  —  it  certainly 
was  not  an  unqualified,  but  on  the  contrary,  a  conditional  or 
qualified  opinion.  The  law  upon  this  branch  of  the  case  will 
be  found  very  fully  discussed  by  Mr.  Justice  Baldwin,  in  The 
People  V.  Reynolds,  16  Cal.  130.  (See  also,  People  v.  Williams, 
17  Cal.  142;  and  People  v.  Mahoney,  18  Cal.  180.) 

It  is  next  claimed  that  the  Court  erred  in  giving  the  fol- 
lowing instruction: 

"In  the  case  that  is  now  being  submitted  to  you  there  is 
no  evidence  on  any  points  or  matters  given  in  proof  which 
reduce  the  crime  charged  in  the  indictment  to  manslaughter; 
if  the  defendant  be  found  guilty,  therefore,  you  cannot  con- 
sider the  question  of  manslaughter  upon  the  evidence  in  this 
case." 

This  instruction  is  not  a  little  obscure,  and  if  it  was  given 
as  represented  in  the  transcript,  it  is  quite  possible  that  the 
jury  may  have  found  some  difficulty  in  determining  its  exact 
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meaning.  The  record  does  not  contain  the  eridence,  or  any 
part  thereof^  and  we  cannot,  therefore,  read  the  infttmction  in 
the  light  of  the  testimony,  in  view  of  which  it  was  given, 
but  are  forced  to  determine  its  meaning  by  its  own  terms. 
If  there  was  any  evidence  before  tbe  jury  tending,  however 
slightly,  to  reduce  the  homicide  to  the  grade  of  manslaughter, 
this  instruction  was  erroneous.  If  the  expression  "  there  is  no 
evidence  on  any  points  or  matters  given  in  proof,"  is  to  be 
understood  as  admitting  that  there  were  "  points  and  matters 
given  in  proof"  which,  if  true,  would  reduce  the  oflfonse  to 
manslaughter,  but  declaring  the  evidence  as  to  such  points  or 
matters  to  be  insufBcient  to  warrant  the  jury  in  finding  them 
to  be  true,  it  was  erroneous,  because  it  assumed  to  pass  upon 
the  weight  of  evidence,  which,  under  our  Constitution,  is  left 
entirely  to  the  jury,  and  in  r^ard  to  which  the  Judge,  oon- 
tiai'y  to  the  rule  of  common  law,  is  not  allowed  to  express  an 
opinion.  On  the  other  hand,  if  there  was  a  total  absence  of 
all.  testimony  as  to  such  facts  and  circumstances  as  would, 
under  the  law,  reduce  the  offense  from  murder  to  manslaughter, 
and  the  instruction  is  to  be  understood  as  declaring  such  to  be 
the  case,  then  it  was  not  erroneous,  because  Judges,  although 
not  allowed  to  charge  juries  with  respect  to  matters  of  fact 
may  state  the  testimony  and  declare  the  law.  (Sec.  17,  Art. 
VI,  of  the  Constitution.)  At  common  law  a  Judge  is  allowed 
to  express  his  opinion  as  to  the  weight  of  evidence.  (Com- 
monwealth V.  Child,  10  Pick.  252.)  In  this  respect  the  consti- 
tutional provisi<Hi  referred  to  was  intended  to  change  the  rule 
so  as  to  leave  the  weight  of  the  evidence  entirely  to  the  jury; 
but  Judges  may  still,  as  formerly,  state  what  facts  are  in  evi- 
dence and  what  are  not;  or  in  other  words  they  may  state 
the  evidence  pro  and  con,  in  view  of  which  the  existence  of 
certain  facts  is  affirmed  or  denied,  which  includes  the  right  to 
state  to  the  jury  that  there  is  no  evidence  as  to  particular 
facts  or  issues,  when  such  is  the  caae.  Coimsel  for  defendant 
seem  to  have  understood  the  Judge  as  instructing  the  jury  that 
there  was  no  evidence  as  to  facts  which,  under  the  law,  would 
reduce  the  offense  charged  to  manslaughter,  and  to  have  ex- 

VOL.  XXVII.— 83 


514  People  v.  King.         [Sup.  Ct. 

Opinion  of  the  Court. 

cepted  to  the  instruction  upon  that  ground,  so  understood  — 
there  being  no  evidence  of  the  character  in  question  —  the 
instruction  was  not  erroneous. 

It  is  proper,  however,  to  add,  in  this  connection,  that  in  the 
absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may 
be  necessary  to  point  the  exception,  we  must  presume  in  favor 
of  the  action  of  the  Court  below,  upon  the  principle  that  the 
party  who  alleges  error  must  show  it.  This,  however,  must 
be  taken  with  the  qualification  that  where  the  action  of  the 
Court  below  is  manifestly  erroneous  under  any  and  every  con- 
ceivable state  of  facts,  this  Court  will  review  it,  notwithstand- 
ing the  evidence  may  not  have  been  brought  up.  (The  People 
V.  Levisen,  16  Cal.  98.) 

It  appears,  from  the  instructions  given  by  the  Judge  of  his 
own  motion,  that  there  was  evidence  before  the  jury  tending 
to  prove  that  the  defendant  was  intoxicated  at  the  time  tlie 
homicide  was  committed.  In  view  of  this  evidence  certain 
instructions  were  asked  on  the  part  of  the  defense  to  the  effect 
that  so  far  as  the  degree  of  murder  is  concerned  no  presump- 
tion arises  from  the  mere  fact  of  the  killing  considered  apart 
from  the  means  used  and  the  circumstances  under  which  it 
occurred;  and  that  in  determining  the  question  of  premedita- 
tion it  was  proper  for  the  jury  to  take  into  account  the  defen- 
dant's condition,  as  drunk  or  sober.  These  instructions  were 
evidently  taken  from  the  case  of  The  People  v.  Belencia,  21 
Cal.  544,  and  ought  therefore  to  have  been  given,  unless 
already  given  in  substance,  for  as  to  the  law  of  that  case  there 
can  be  no  question.  Where  the  homicide  is  not  committed 
by  means  of  poison,  lying  in  wait,  or  torture,  or  in  the  perpe- 
tration or  the  attempt  to  perpetrate  arson,  rape,  robbery,  or 
burglary,  the  degree  of  the  offense  depends  entirely  upon  the 
question  whether  the  killing  was  wilful,  deliberate,  and  pre- 
meditated, and  upon  that  question  it  is  proper  for  lie  jury  to 
consider  evidence  of  intoxication,  if  such  there  be,  not  upon 
the  ground  that  drunkenness  renders  a  criminal  act  less  crim- 
inal, or  can  be  received  in  extenuation  or  excuse,  but  upon 
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the  groiind  that  the  condition  of  the  defendant's  mind,  at  the 
time  the  act  was  committed,  must  be  inquired  after  in  order 
to  justly  determine  the  question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  premeditation  which,  according 
as  they  are  absent  or  present,  determine  the  degree  of  the 
crime. 

The  Court  below  does  not  seem  to  have  questioned  the  law 
of  the  defendant's  instructions,  but  refused  to  give  them  upon 
the  ground  that  they  had  been  already  given  in  substance. 
TTpon  inspection  of  the  instruction  given  by  the  Court,  we  are 
satisfied  that  the  law,  as  declared  in  the  instructions  under  con- 
sideration had  already  been  given  in  language,  perhaps,  better 
adapted  to  the  comprehension  of  the  jury,  and  hence  the  ruling 
of  the  Court  was  not  erroneous.  We  add,  however,  that  in 
such  cases  it  is  better  to  give  the  instructions  asked,  than  to 
refuse,  for  by  such  refusal  a  pretext  is  afforded  for  an  appeal 
which  otherwise,  perhaps,  would  not  be  taken. 

The  judgment  is  affirmed  and  the  Court  below  directed  to 
appoint  a  day  for  the  execution. 


ALEX.  B.  GROGAN  v.  HENRY  KNIGHT,  ESTHER  ANN 
PACKWOOD,  JOEL  RUMSEY,  ELLSWORTH  Tlf^ 
TON,  JOSEPH  SAVAGE,  JOHN  DUGAN,  JOHN  J. 
REED,  AND  PETER  COGGSWELL. 

SuBTBT  OF  PiTBLic  LANDS. — The  Surrey  of  the  public  lands  of  the  United 
State*  into  sections  and  subdivisions  of  sections  can  only  be  made  under 
the  authority  of  Congress,  and  is  beyond  the  control  of  the  States. 

Sblbction  of  School  Lands  bz  a  Stats. — A  selection  of  public  lands  made 
by  the  authorities  of  a  State  in  lieu  of  the  sixteenth  and  thirty-sixth  sec- 
tions granted  to  the  State  for  school  purposes,  before  the  lands  selected 
have  been  surveyed  by  the  United  SUtes,  and  the  surrey  approved,  is  In- 
valid, and  confers  no  title  upon  the  State. 

Maim  of  Unscbvbybd  Lands  bt  a  Stats. — ^A  sale  and  certificate  of  pur- 
chase made  by  a  State  of  lands  selected  by  the  State  in  lien  of  the  sixteenth 
and  thirty-sixth  sections,  before  the  lands  thus  selected  and  sold  have  been 
surveyed  and  the  survey  approved  by  the  United  States,  confers  upon  th« 
grantee  of  the  State  no  title  or  right  of  possession. 
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ApPtAt  ftota.  the  District  Contt,  Seventh  efTidicial  Distrid;, 
Solano  Ootmty. 

Plaintitf  fecoveffed  juipneht  in  the  Oaiift  below,  and  defend- 
alLts  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

M,  A.  y^heatoft,  icft  Appellants. 

This  is  an  action  of  ejectment,  and  the'  only  evidence  6f 
title  the  plaintiff  attempted  to  show  was  ft  location  of  scho6l 
Ian  J  warrants  on  tmsurvei/ed  public  lands  of  the  TTnited  Stated. 

These  locations  being  upon  unsurveyed  laAds,  were  no  evi- 
dence of  title.  (P^e-emption  Law  of  Congress  of  Septemlwr 
4:th,  1841,  Sec  8;  InstrticfioAs  of  U.  S.  Land  Commissioner, 
3d  subdivision,  p.  502,  Lester's  Land  Laws ;  also  Decisions,  No. 
607,  p.  457,  lb.;  Terry  v.  Meg^rle,  24  Cal.  eO&;  Statutes  of 
Caiforiiia  of  l8(}3-4,  p.  S'Ol.) 

The  defendants  had  the  possession  sued  for  at  the  time  the 
locations  were  made  on  which  the  plaintiff's  certificates  issued. 
(Act  concerning  certificates  of  purchase,  Statutes  of  1859,  332; 
Id.,  Sec.  5,  302.) 

Whitman  &  Wells,  for  Bespondent 

The  plaintiff  in  this  case  has  based  his  claim  upon  certifi- 
cates of  purchase  issued  by  the  State  Land  Office  for  land 
selected  as  school  land,  taken  in  lieu  of  sixteenth  and  thirty- 
rixth  sections,  and  duly  assigned  to  him,  and  certiiScates  of 
school  warrants. 

This  selection  and  sale  is  authorized  by  Acts  of  Oongreea 
providing  for  the  survey  of  public  lands  in  the  State  of  Cali- 
fornia, the  sixth  section  of  which  specifically  grants  the  six- 
teenth and  thirty-sixth  sections  to  the  State  for  the  support  of 
schools.  (Wyman  v.  Banvard,  23  CaL  524;  Higgins  v.  HougK- 
ton,  25  Cal.  252.) 

The  seventh  section  provides  that  the  proper  authorities  of 
the  State  may  select  other  lands  iii  lieu  thereof  when  such 
sections  may  be  reserved  for  public  uses  or  taken  by  private 
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claime,  which  lands  shall  be  selected  agreeably  to  the  pro- 
yisione  of  an  Act  of  Congress,  approved  May  20th,  1826,  and 
which  shall  be  subject  to  approval  by  the  Secretary  of  the 
Interior. 

The  right  of  the  State  to  enact  such  a  law  has  been  sus- 
tained by  the  Federal  Courts.  (Acts  of  1861,  218,  etc; 
Jackson  v.  Wilcox,  13  Peters,  498.)  And  until  the  United 
States  complains  of  it,  or  the  question  arises  upon  a  patent 
issued  from  the  United  States,  it  is  competent  for  this  Court 
to  uphold  the  selection  made  by  the  State,  for  we  do  not  see 
here  any  adjudication  as  against  the  claim  or  title  of  the  United 
States. 

By  the  Court,  Bhodes,  J. 

This  is  an  action  of  ejectmeat  to  recover  the  possession  of  a 
portion  of  the  lands  formerly  known  as  the  Susool  Kancho. 
The  premises  are  public  lands  of  the  United  States,  and  have 
never  been  surveyed  under  the  authority  of  Congress.  The 
plaintiff  relies  for  his  title  upon  certificates  of  purchase  issued 
October  17,  1862,  by  the  Register  of  the  State  Land  Office, 
upon  the  location  and  sale  of  school  lands,  selected  in  lieu  of 
the  sixteenth  and  thirty-sixth  sections  of  the  public  lands  of 
the  United  States.  The  United  States  Register  of  the  proper 
land  district  refused  to  approve  the  selection,  because  the 
lands  were  unsurveyed.  The  defendants  were  in  possession^ 
they  having  entered  upon  the  land  in  May,  1862,  and  each  of 
them  claimed  a  right  of  pre-emption  under  the  Acts  of  Con- 
gress, to  the  respective  quarter  sections  upon  which  he  had 
entered. 

It  appears  in  the  statemaat  on  the  defendants'  motion  for  a 
new  trial,  that  "the  plaintiff  testified  that  one  Dr.  Page  had 
caused  the  lands  to  be  inclosed  in  1861 ;  that  said  Dr.  Page  was 
the  real  party  in  interest  in  this  suit ;  that  the  plaintiff  only  held 
the  lands  in  his  name  in  trust  for  Dr.  Page,  and  to  secure  him 
for  the  advances  he  had  made ;  that  said  Dr.  Page  had  reple- 
vied the  crops  raised  on  the  land,  and  received  the  same  for 
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the  year  1863,  and  had  pastured  the  pasture  part  of  the  land ; 
also  had  received  the  profits  of  the  land  in  1862/^  The  Court 
found  as  facts:  "First  —  On  the  28th  day  of  October,  A.  D. 
1862,  the  plaintiff  held  the  certificates  of  the  State  of  Califor- 
nia, duly  issued,  for  the  land  in  controversy;  Second  —  The 
inceptive  steps  for  the  obtaining  such  certificates  were  taken 
before  any  one  of  the  defendants  entered  upon  the  land."  The 
prior  possession  of  the  plaintiff,  or  his  grantor,  is  neither 
admitted  by  the  pleadings  nor  found  by  the  Court;  and  the 
only  finding  of  fact  respecting  the  plaintiff's  title,  possession 
or  right  of  possession,  is  as  above  mentioned.  The  Court 
from  those  facts  found  the  following  conclusions  of  law: 
"  First  —  The  plaintiff  was  at  the  time  alleged  in  his  complaint 
seized  and  possessed  of  the  land  in  controversy,  and  had  title 
thereto;  Second  —  The  title  thus  held,  and  the  right  of  pos- 
session flowing  therefrom,  relate  to  the  first  steps  taken  for 
acquiring  the  same."  It  thus  clearly  appears  that  the  Court 
found  for  the  plaintiff  on  the  sole  groimd  that  the  certificates 
of  purchase  were  sufficient  to  convey,  and  did  convey  to  the 
plaintiff,  the  right  to  the  possession  of  the  lands  described  in 
the  certificates,  and  not  on  the  ground  of  the  prior  possession 
of  the.  plaintiff  or  Dr.  Page.  We  are,  therefore,  not  required 
to  determine  whether  the  evidence  was  sufficient  to  have 
enabled  the  Court  to  find  for  the  plaintiff  on  the  ground  of  the 
prior  possession  of  Dr.  Page,  if  it  had  clearly  appeared  that 
his  right  depending  upon  his  possession  had  been  transferred 
to  the  plaintiff.  The  first  finding  of  fact,  which  is  unneces- 
sarily indefinite,  and  merely  states  a  portion  of  the  evidence 
tending  to  prove  a  fact,  would  seem  to  indicate  that  the  cer- 
tificates of  purchase  were  issued  to  the  plaintiff  or  had  been 
assigned  to  him,  rather  than  that  Dr.  Page  had  conveyed  the 
land  to  him. 

The  point  upon  which  the  appeal  must  turn  has  relation  to 
the  value  and  effect  of  the  certificates  of  purchase  issued  by 
the  State. 

The  defendants  resist  the  claim  of  title  set  up  by  the  plain- 
tiff, on  the  ground  that  the  certificates  of  purchase,  having 
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been  issued  before  the  lands  selected  had  been  surveyed  accord- 
ing to  the  laws  of  the  United  States,  were  not  evidence  of 
title  in  the  person  to  whom  they  were  issued.  It  will  not  be 
contended  that  the  title  to  the  lands  selected  passed  to  the 
plaintiff,  unless  the  title  would  have  passed  to  the  State  upon 
the  performance,  in  her  behalf,  of  acts  similar  in  their  charac- 
ter to  those  under  which  the  plaintiff  claims,  for  although  the 
certificates  issued  to  the  purchaser,  the  selection  and  location 
of  the  lands  was  made  for  the  State.  Could  the  State  in 
October,  1862,  by  her  own  act,  have  acquired  title  to  those 
lands  as  portions  of  the  lands  to  be  selected  in  lieu  of  the 
sixteenth  and  thirty-sixth  sections,  granted  for  the  purposes  of 
public  schools,  prior  to  the  survey  of  the  lands  by  the  United 
States  ? 

The  seventh  section  of  the  Act  of  March  3,  1853,  provides 
that  such  land  shall  be  selected  by  the  authorities  of  the  State 
agreeably  to  the  provisions  of  the  Act  of  Congress,  approved 
the  20th  of  May,  1826;  and  that  Act  provides  that  the  lands 
shall  be  selected  in  sections  and  subdivisions  of  sections.  It 
requires  no  argument  to  prove  that  the  survey  of  public  lands 
of  the  United  States  into  sections  and  subdivisions  of  sections 
can  be  made  only  under  the  authority  of  Congress.  The  sur- 
vey is  a  part  of  the  system  devised  by  Congress  for  the  dis- 
posal of  the  public  lands;  and  the  survey  is  as  completely 
beyond  the  control  of  the  State  authorities  as  any  portion  of 
the  system.  The  selection  of  a  particular  tract,  as  a  subdi- 
vision of  public  land,  in  anticipation  of  the  survey  by  the 
United  States,  would  be  no  less  wanting  in  authority  than 
would  the  selection  of  a  designated  silbdivision  in  anticipation 
of  the  grant  by  Congress.  In  Bernard's  Heirs  v.  Ashley's 
Heirs,  18  How.  43,  a  selection  of  land  had  been  made  by  the 
Governor  of  the  Territory  of  Arkansas,  under  the  Acts  of 
Congress,  authorizing  him  to  select  lands  equal  to  ten  sections, 
in  tracts  not  less  than  a  quarter  section  each,  and  to  sell  the 
same  for  the  purpose  of  raising  a  fund  to  erect  public  build- 
ings in  the  territory;  and  it  was  held  that  the  selection  that 
he  had  made  of  a  quarter  section  within  a  township,  the  sur- 
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vey  of  whu^  was  incoriect  and  bftd  not  then  been  approved 
by  the  Surveyor-General,  was  invalid,  and  that  the  selection 
could  take  effect  only  from  the  time  when  the  survey  was 
sanctioned  and  became  a  record  in  the  district  land  office* 

A  question  quite  similar  in  its  character,  in  all  its  essential 
particulars,  was  before  the  Court  in  Terry  v.  Megerle,  24  Cal. 
G09,  the  plaintiff  claiming  title  to  the  lands  by  virtue  of  the 
location  upon  imsurveyed  lands,  of  "school  land  warrants,^* 
issued  by  the  State,  under  the  Act  to  dispose  of  the  five  hun- 
dred thousand  acres  granted  to  the  State,  for  the  purposes  of 
internal  improvements.  Mr.  Chief  Justice  Sanderson,  in 
commenting  upon  the  provisions  of  the  Act  of  Congress,  says: 
"There  is  no  ambiguity  in  the  language  used;  on  the  cour 
trary,  the  meaning  is  too  plain  and  obvious  to  admit  of  doubt. 
The  language  is,  *  located  as  aforesaid,'  that  is  to  say,  in  parcels 
of  not  less  than  three  hundred  and  twenty  acres,  conformably 
to  sectional  divisions  and  subdivisions  and  after  the  survey 
has  been  made.  *  *  *  The  grant  imposes  conditions  as  to 
quantity,  manner  of  selection  and  location,  and  time  of  loca- 
tion,  and  under  it  no  title  to  any  specific  land  can  vest  in  the 
State  until  all  of  these  conditions  have  been  complied  with. 
The  State  has  no  more  right  to  select  and  locate  lands  before 
the  survey  has  been  made,  than  she  has  to  locate  it  in  tracts 
of  one  hundred  and  sixty  acres  each,  or  without  regard  to 
sectional  divisions  and  subdivisions  of  the  United  States  sur- 
vey." We  are  entirely  satisfied  with  the  construction  an- 
nounced in  that  ease,  of  those  provisions  of  the  Act  in  question, 
and  it  is  difficult  to  understand  how  it  could  be  contended  that 
the  grantee  of  the  State,  of  land  selected  under  her  sole  au- 
thority, prior  to  the  United  States  survey,  thereby  acquired 
the  l^al  title,  when  it  is  capable  of  mathematical  demonstration 
that  his  asserted  title  to  any  given  acre  of  the  three  hundred 
and  twenty  acres  selected  and  located  for  him  by  the  authorities 
of  the  State,  is  liable  to  be  defeated  by  the  survey  subsequently 
made  by  the  United  States. 

In  the  case  of  Barry  v,  Oamble,  3  How.  32,  one  of  the 
qtt€stions  was  the  sufficiency  of  the  location  of  a  New  Madrid 
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Ittftd  certificate^  wbiefa  had  been  located  oo.  public  lands  prioi!' 
to  the  United  States  surrey;  and  Mr.  Jnstice  Catron  in  deliv- 
ering the  opinion  of  the  majority  of  the  Court,  said :  "  The 
location  was  in  irregular  form,  and  altogether  disregarded  the 
section  lines  and  the  ordinary  modes  of  entry  under  the  laws 
of  the  United  States.  This  circumstance  lies  at  the  founda- 
tion of  the  controversy.  The  General  Land  Office,  at  Wash- 
ington, refused  to  issue  a  patent  on  locations  thus  surveyed. 
The  Secretary  of  the  Treasury,  on  the  11th  of  May,  1820, 
and  again  on  the  19th  of  June,  1820,  called  on  the  Attorney- 
General  for  his  opinion  on  the  validity  of  such  locations.  (2 
Land  Laws  and  Opinions,  9, 10.)  This  officer  replied  *  that  the 
authority  given  is  to  make  these  locations  on  any  of  the  lands  of 
the  Territory,  the  sale  of  which  is  authorized  by  law ;  but  the 
sale  is  not  authorized  by  law  until  the  sectional  lines  are  run, 
and  consequently  all  locations  previously  made  by  these  suffer- 
ers are  unauthorized.'  To  cure  this  defect  the  Act  of  1822 
was  passed,"  etc  And  the  Court  held  that  the  location  was 
Tendered  valid  by  that  Act 

It  may  be  admitted  that,  by  virtue  of  the  Act  of  Congress 
of  1853,  the  State  became  entitled  to  an  amount  of  land  equal 
to  two  sections  in  each  congressional  township,  yet  as  the  State 
did  not,  by  virtue  of  that  Act,  acquire  the  title  to  any  speci- 
fied tract  of  land,  and  could  not  acquire  it,  until  the  survey 
had  been  made  under  the  authority  of  Congress,  it  necessarily 
follows  that,  prior  to  such  survey,  she  had  no  power  or  author- 
ity to  confer  upon  a  purchaser  from  her  any  right,  title  or 
interest  in  any  specific  parcel  of  such  lands. 

If  the  selection  had  been  made  after  the  survey,  and  it 
remained  only  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  the  person  claiming  under  {lie  State  might  with  more 
propriety  say,  in  the  language  of  tlie  respondent,  "  until  the 
United  States  complain  of  it,  or  a  question  arises  upon  a  patent 
issued  by  the  United  States,  it  is  competent  for  this  Court  to 
uphold  the  selection  made  by  the  State,"  but  if  the  selection 
is  prior  to  the  survey,  and  the  defendant  goes  into  possession, 
without  a  trespass  upon  the  actual  possession  of  the  purchaser 
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from  the  State,  if  the  latter  claims  protection  on  the  ground 
that  the  United  States  may  not  complain  of  his  selection  and 
location,  the  defendant  may  well  reply  that  the  United  States 
may  not  complain  of  his  possession.  The  question  is  not 
whether  the  General  Government  will  or  will  not  complain  of 
his  selection  of  unsurveyed  public  land,  but  it  relates  to  the 
title  on  which  he  seeks  to  recover  the  possession;  the  ques- 
tion is,  did  the  acts  and  proceedings  of  the  officers,  acting  on 
behalf  of  the  State,  confer  upon  the  purchaser  from  her  the 
right  to  the  possession  of  a  tract  of  imsurveyed  laud  ?  An«l 
this  must  be  answered  in  the  negative.  We  would  not  l>e  jus- 
tified in  temporizing  with  this  question,  on  the  considoration 
that  there  are  very  many  similar  claims  to  title  in  this  State, 
the  value  of  which  might  be  impaired  by  our  decision  in  this 
case;  but,  feeling  as  we  do,  that  the  question  admits  of  but 
one  solution,  it  is  our  plain  duty  to  declare  the  law. 

The  error  assigned  by  the  defendants,  in  ordering  their  tes- 
timony relating  to  their  pre-emption  claims  to  be  stricken  out, 
becomes  immaterial,  in  the  view  we  have  taken  of  the  case, 
and  in  the  absence  of  a  finding  of  the  fact  of  the  prior  posses- 
sion of  the  plaintiff  or  his  grantor. 

Judgment  reversed  and  the  cause  remanded. 

Mr.  Justice  Currey  and  Mr.  Justice  Sawyer  expressed  no 
opinion. 


THE  PEOPLE  V.  EUGENE  CAZALIS. 

BuFTLTiifO  THB  Placb  OF  A  LosT  VjMADi'SQ. —  If  a  pleadinjir  In  a  pending  ac> 
tion  l8  lost,  Its  place  can  only  be  supplied  by  motion  based  npon  affldarlta 
showing  what  the  lost  pleading  contained,  and  the  service  of  personal  notice 
upon  the  opposite  party  of  the  Intention  to  move,  which  notice  must  be 
sufficiently  explicit  to  advise  him  of  what  Is  Intended,  as  well  as  to  enable 
him  to  controvert  the  affidavits  submitted. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinioa  of  the  Court. 
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John  B.  Felton,  and  J.  W.  Stephenson,  for  Appellant. 
J.  0.  McCullmigh,  Attorney-Oeneral,  for  Kespondent. 

By  the  Court,  Shafteb,  J. 

The  defendant  was  sued  for  taxes  upon  personal  property. 
The  complaint  was  demurred  to.  When  the  case  was  reached 
on  the  calendar,  the  District  Attorney  discovered  that  the 
complaint  was  lost  or  mislaid;  and  the  Court,  on  bare  sugges- 
tion by  him,  made  an  order  substituting  for  the  original  a 
paper,  presented  and  filed  by  the  attorney,  purporting  to  be  a 
true  copy  of  the  original.  This  proceeding  was  had  in  the 
absence  of  the  defendant  and  his  attorney,  and  without  notice. 
The  demurrer  was  thereupon  submitted,  and  in  three  days 
thereafter  was  overruled,  and  the  Court  immediately  rendered 
a  final  judgment,  without  notice  to  the  defendant  or  his  coun 
sel,  and  without  giving  time  to  answer.  The  appeal  is  froin 
the  judgment. 

It  is  insisted  that  the  judgment  should  be  reversed  upon 
either  one  of  two  grounds:  First  —  That  no  proof  was  sub- 
mitted to  the  Court  showing  the  loss  of  the  original  complaint 
or  that  the  copy  filed  was  a  true  copy.  Second  —  That  no 
notice  was  given  that  the  order  would  be  applied  for. 

It  was  held  in  McLeadon  v.  Jones,  8  Ala.  298,  that  "the 
manner  of  correcting  the  loss  of  the  pleadings,  is,  to  show  by 
affidavits  what  the  record  contained,  the  loss  of  which  is  to 
be  supplied.  The  substitution  can  only  be  made  after  a  per- 
sonal notice  of  the  intention  to  move  the  Court,  and  the  notice 
must  be  sufficiently  explicit  to  advise  the  opposite  party  of 
what  is  intended,  as  well  as  to  enable  him  to  controvert  th(» 
affidavits  submitted."  The  case  at  bar  may  be  distinguished 
from  that  of  Benedict  v.  Cozzens,  4  Cal.  381.  In  that  case  the 
defendant  answered  the  substituted  complaint  before  the  objec- 
tion, that  it  was  allowed  to  be  filed  without  notice,  was  taken 
But  if  the  decision  in  that  case  should  be  considered  as  con- 
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flicting  with  the  rule  laid  down  in  the  case  cited  from  the 
Eighth  of  Alabama,  it  is  in  our  judgment  erroneous. 

Judgment  reversed  and  cause  remanded  for  further  proo^d- 
ings. 


HORACE  W.  CARPENTIER  v.  GREEKE  W.  WEBSTER. 

OcccpANCT  OF  Common  Lands  bt  Tinamts  in  Coichon. — Tenants  in  com- 
mon hold  their  lends  by  nnlty  of  possession,  and  each  and  every  of  them  has 
the  right  to  enter  upon  and  occupy  the  whole  of  the  common  lands  and 
every  part  thereof. 

Possession  of  onb  Tenant  in  Common. — One  tenant  In  common  has  no 
share  except  that  which  ts  undivided,  and  has  no  right  to  exclude  his  co- 
tenant  from  any  portion  of  the  common  lands. 

Odstbb  of  a  Tbnamt  in  Common  bt  his  Co-Tbnant. — If  one  tenant  Ib 
common  incloses  and  enters  Into  the  exclusive  possession  of  a  portion  of 
the  common  lands,  not  exceeding  In  quantity*  the  number  of  acres  which  he 
would  be  entitled  to  have  allotted  to  him  on  partition  of  the  whole,  and 
refuses  to  allow  a  co-tenant  to  occupy  this  portion  with  him,  it  Is  an  ouster 
of  the  co-tenant,  and  he  may  maintain  ejectment  and  be  let  Into  the  pos- 
session of  the  part  from  which  he  is  thus  excluded. 

Oubtbb  bt  Tbstavt  nr  Common. — One  tenant  in  common  may  be  guilty  of 
an  ouster  of  a  co-tenant  by  excluding  him  from  a  portlen  less  thsn  the 
whole  of  the  property  held  in  common. 

A  Bbfubal  to  lbt  a  Co-Tknant  into  Fossbssion  an  Ousteb. —  If  one  tenant 
in  common  Is  in  the  exclusive  possession  of  a  portion  less  than  the  whole 
of  the  common  lands,  and  his  co-tenant  demands  of  him  to  be  let  Into  pos- 
session of  the  same  on  the  ground  of  his  Joint  ownership,  and  the  other, 
while  admitting  the  several  title  of  the  co-tenant,  refuses  to  let  him  into 
possession,  this  refusal  is  an  ouster. 

OcsTJca  MAY  bbsvlt  whbn  Titlb  is  Admitted. — If  a  tenant  in  common 
denies  the  several  title  of  a  co-tenant,  but  lets  him  into  possession,  it  is  not 
an  ouster ;  but  if  he  admits  the  several  title  of  a  co-tenant  and  refuses  to  let 
him  into  poaaesston,  it  is  an  ouster. 
Demand  of  Possession  bt  Co-Tbnant. — ^A  demand  made  by  a  tenant  In 
common  of  a  co-tenant  in  possession  to  be  let  into  possession  of  every  part 
of  the  common  lands.  Is  not  a  notice  to  the  co-tenant  in  possession  to  quIL 

Ocsteb  bt  one  Tenant  in  Common  in  Case  of  Mexican  Grant  not  Sub- 
vETBD. — ^If  several  are  tenants  in  common  in  a  grant  of  land  made  by 
Mexico  of  a  given  quantity,  to  be  located  within  the  exterior  boundary  lines 
of  a  much  larger  quantity,  and  no  survey  or  location  of  the  quantity  granted 
has  been  made,  the  exclusive  possession  by  one  of  the  tenants  In  common 
of  a  portion  less  than  the  whole  of  the  land  within  the  exterior  boundary 
lines  of  the  larger  quantity,  and  his  refusal  to  let  a  co-tenant  Into  posses- 
sion of  the  same,  is  an  ouster. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
Contra  Costa  County. 
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The  defendant  recovered  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ck)urt, 

E.  R.  Carpentier,  for  Appellant; 

The  defendant's  acts  amount  to  an  ouster  of  the  plaintiff, 
and  the  Court  erred  in  instructing  the  jury  that  the  plaintiff 
had  failed  to  show  an  ouster. 

Tenants  in  common  possess  the  whole  in  unity.  Their 
estate  may  be  several  —  their  possession  must  be  in  common. 
The  possession  of  one  is  in  siipport  of  the  title  of  both;  but 
the  refusal  of  one  to  permit  his  co-tenant  to  enter  upon  and 
occupy  the  land,  or  any  part  of  it,  divests  the  possession  so  as 
to  entitle  the  companion  to  his  action  of  ejectment.  (1  Green- 
leaf  Cruise,  title  20,  §§  2,  14,  17,  18,  19.) 

"  No  real  force,  as  a  turning  out  by  the  shoulders,  is  neces- 
sary. If  upon  demand  by  the  co-tenant,  the  other  denies  his 
right  and  continues  in  possession,  siich  possession  is  adverse, 
and  ouster  enough."     (Doe  v.  Prosser,  1  Cowp.  217.) 

"  If  a  tenant  in  common  drive  out  of  the  land  any  cattle  of 
the  other  tenant  in  common,  or  will  not  suffer  him  to  enter  or 
occupy  the  land,  this  is  an  ejectment  or  expulsion."  (Coke 
Litt.  199  fc.) 

A  claim  of  exclusive  right  of  possession,  or  denial  of  the 
co-tenant's  right,  or  any  at5t  which  amounts  to  a  denial  of  right, 
is  an  ouster.  {Bvdckett  v.  Norcross,  1  Greenleaf,  82 ;  AUyn  ▼. 
MathcTy  9  Conn.  128,  per  Hosmer,  C.  J. ;  Sigler  v.  Van.Riper, 
10  Wend.  419;  Jackson  v.  TibUts,  9  Cowen,  253;  Edwards  v. 
Bishop,  4  Oonn.  68 ;  Hargrove  v.  Powell,  *  Dev.  &  Bat  37 ; 
Gordon  v.  Pearson,  1  Mass.  828,  etc) 

The  last  case  {Gordon  v.  Pearson)  is  a  parallel  case  and  per- 
fectly in  point.  There,  as  here,  there  was  a  demand  of  pos- 
session, and  a  refusal  by  the  defendant,  who  says,  you  must  get 
it  by  law  if  you  can.    And  this  was  held  a  Bufficient  ouster. 

"An  ouster  must  be  proved  by  acts  of  an  adverse  charac- 
ter, sudi  as  claiming  the  whole  for  himself;  denying  the  title 
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of  his  companion;  or  refusing  to  permit  him  to  enter/'     (8 
Green.  Ev.  359,  §  318.) 

Exclusive  possession,  for  long  periods,  has  been  held  both 
in  England  and  the  United  States,  sufficient  to  warrant  the 
presumption  of  ouster,  though  no  other  proof  was  given.  {Doe 
V.  Prosser,  and  other  cases  cited.) 

The  denial  of  right  which  is  held  to  be  an  ouster,  is  not 
necessarily  a  denial  of  the  co-tenant's  title.  A  denial  of  the 
right  of  possession  or  enjoyment  is  all  that  is  meant  by  the 
authorities,  for  though  the  defendant  admit  the  title  of  his  co- 
tenant,  yet  if  he  refuse  to  allow  him  to  possess,  or  dfeny  hia 
right  to  such  possession,  this  would  be  none  the  less  an  ouster. 

Moreover,  the  defendant's  answer  in  this  case,  is,  of  itself, 
an  ouster.  The  complaint  avers  title,  and  is  verified.  The 
answer  admits  the  plaintiffs  ownership  of  the  undivided  one 
half  of  the  rancho,  but  denies  his  title  to  any  other  or  greater 
share  or  interest,  and  unqualifiedly  denies  his  right  of  posses- 
sion. 

The  evidence  shows  that  the  plaintiff  is  the  owner  of  an 
interest  in  said  rancho,  equal  to  three  hundred  and  twenty 
acres  in  addition  to  the  one  half  thereof ;  and  the  right  of  pos- 
session is  the  very  question  which  was  put  in  issue  by  the 
defendant,  which  was  actually  tried,  and  upon  which  judgment 
was  rendered. 

Instead  of  confessing  the  right  of  the  plaintiff,  the  defendant 
presents  an  issue  upon  it;  and  as  the  answer  has  reference  by 
relation  to  the  commencement  of  the  suit,  the  denial  of  ib& 
plaintiffs  right  is  not  only  evidence,  but  ctvnclusive  proof  of 
ouster. 

As  to  the  point  so  strongly  pressed  by  counsel  for  the 
respondent^  that  there  can  be  no  ouster  by  a  tenant  in  com- 
mon, except  by  the  exclusive,  adverse  possession  of  the  entire 
tract  constituting  the  subject  of  the  tenancy  in  conunon,  we 
submit,  with  all  due  respect  for  the  learned  counsel,  that  the 
proposition  is  wholly  unsustained  by  any  of  the  numerous 
authorities  cited  by  him,  or  by  any  case  that  can  be  found  in 
the  books,   and  scarcely   merits   serious   argument   in"  reply. 
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The  "claiming  of  the  whole,"  which,  according  to  Lord  Mans- 
field, constitutes  an  ouster,  refers  to  the  right,  and  not  to  the 
boundaries  —  the  quantity  of  interest  and  not  of  acres.  (See 
Vol.  6,  Allen's  Massachusetts  Reports ;  Bennett  v.  CUmence  et 
ah,  abstracted,  quoted  Vol.  3,  American  Law  Journal,  Decem- 
ber number,  1863.) 

The  case  from  16th  Mass.  approvingly  cited  by  the  counsel 
for  the  respondent,  is  in  point  for  the  appellant,  and  entirely 
consistent  with  the  whole  current  of  authority  upon  the  sub- 
ject. It  decides  that  a  tenant  in  common  shall  not  do,  sub- 
stantially, what  was  done  by  the  plaintiff  in  this  case — that  is, 
shall  not  exclude  his  co-tenant  or  disturb  his  possession. 

I  shall  not  criticise  the  language  of  the  instruction  that 
"an  actual  ouster  of  the  plaintiff  from  the  joint  possession'^ 
must  be  shown,  further  than  to  invite  to  it  the  attention  of 
this  Court. 

The  language  of  the  plaintiff's  demand  was  carefully  chosen 
and  is  not  liable  to  criticism.  He  had  a  right  to  be  Ze^  into  the 
possession  of  the  whole,  and  that  was  the  extent  of  his  demand. 
He  did  not  demand  or  claim  the  entire  possession.  The  rights 
of  the  defendant  were  fully  recognized.  He  was  informed  that 
the  plaintiff  was  the  chief  owner,  and  he  was  required  not  to 
yield  up  the  possession,  but  to  let  the  plaintiff  into  the  posses- 
sion and  enjoyment  of  the  premises  along  with  himself.  If 
the  plaintiff  has  any  right  in  the  premises,  it  is  the  right  of 
common  and  immediate  enjoyment.  And  this  right  is  denied 
him  by  the  defendant  —  denied  both  as  a  matter  of  law,  and  in 
fact. 

Campbell  &  Brumm^gim,  for  ICeepondent. 

Ist.  Tenants  in  common  are  severally  and  solely  seized  each 
of  his  own  share.  They  are  seized  per  my,  but  not  per  tout; 
for  this  reason  they  must  sue  separately,  in  actions  savoring  of 
the  realty.  2d.  The  possession  of  one  tenant  in  common  is, 
in  contemplation  of  law,  the  possession  of  his  companions. 
But  one  may  actually  oust  the  others,  and  claim  to  hold  in 
his  own  right.     3d.  One  tenant  in  common  has  a  right  to  the 
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enjoyment  of  the  common  property,  and  for  that  purpose  he 
may  enter  upon  it,  and  his  co-tenants  have  no  right  to  disturb 
such  enjoyment  4th.  One  tenant  in  common  can  compel  the 
others  to  make  partition  of  the  common  property. 

The  Court  charged  the  jury  in  effect,  that  before  one  tenant 
in  common  can  maintain  ejectment  against  his  co-tenant,  he 
must  show  an  actual  ouster  from  the  joint  possession  of  the 
etUire  common  property.  In  other  words,  that  while  the  de- 
fendant occupied  no  more  than  his  proportionate  share,  voxsh 
possession  was  consistent  Wth  the  common  title,  and  in  con- 
templation 'if  law  was  the  possession  of  the  plaintiff  —  and 
therefore  no  ouster  had  been  shown. 

In  siipport  of  the  doctrine  here  laid  down,  we  beg  leave  to 
refer  the  Court  to  the  following  well  established  rule  of  the 
coniMion  law.  In  Coke  upon  Littleton,  (Vol.  I,  p.  906,)  Lit- 
tlc'ton  lays  down  the  rule  in  these  words:  "Also,  in  the  case 
aforcsaUh  a^  if  two  hai^e  wn  ei^t-nte  in  common  for  term  of  years, 
(for  one  year,  half  a  year,  etc.,)  the  one  occupy  all,  and  put  the 
other  out  of  posxeJisivn  ajtid  occupation,  he  whi^  ie  pvJt  out  of 
occupation  shall  hare  against  the  other  a  vn-it  of  e jectione firmsB 
of  the  moiety,  etc/'  Upon  which  Lord  Coke  comments  as  fol- 
lows: "  The  one  occupy  all,  and  put  the  other  out  of  possession, 
Thej^e  are  words  materially  added;  for  albeit  one  tenant  in 
common  take  tlie  whole  profits,  the  other  hath  no  remedy  by 
law  against  him,  for  the  taking  of  the  whole  profits  is  no  eject- 
ment. But  if  he  drive  out  of  the  land  any  of  the  cattle  of 
the  other  tenant  in  common,  or  not  suffer  him  to  enter  or 
occupy  the  land,  this  is  an  ejectment  or  expulsion,  whereupon 
he  may  have  ejectione  firmw  for  the  one  moiety,  and  recover 
damages  for  the  entry,  but  not  for  the  mesne  profits.''  How 
materially  added?  Before  the  rule  laid  down  in  the  text, 
albeit  one  tenant  should  take  the  whole  profits,  the  other  had 
no  remedy  by  law  against  him,  for^the  reason  that  it  was  no 
ejectment;  wherefore,  it  was  added,  that  although  there  was 
no  remedy  for  taking  the  whole  profits  —  that  is  to  say,  the 
profits  of  the  irhole  estate — yet  if  he  should  occupy  all  —  that 
is  to  say,  the  entire  estate  —  the  co-tenant  should  have  his 
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re)nedy  by  "  ejectione  fimup"  for  his  moiety:  namely,  for  his 
undivided  interest.  The  acts  from  which  an  ejectment  or 
expulsion  might  be  inferred  are  stated  thus:  "But  if  he  drove 
(mt  of  the  land  any  of  the  cattle  of  the  other  tenant  in  com- 
mon, or  do  not  suffer  him  to  enter  or  occupy  the  land,  this  is 
an  expulsion."  The  words  "  out  of  the  land  "  means  out  of 
the  land  o^ned  in  common;  because,  if  one  tenant  occupied 
a  portion  with  a  garden,  and  the  cattle  of  the  other  entered  it, 
and  they  were  driven  out  of  the  garden  but  not  out  of  or  from 
the  common  estate,  it  could  not  be  contended  that  the  owner 
of  the  estate  would  have  his  action  of  ejectment  against  his 
co-tenant,  the  effect  of  which  would  be  that  the  cattle  should 
be  again  let  into  the  garden  from  which  they  had  been  driven. 
So  with  the  other  words,  "  or  not  suffer  him  to  enter  or  occupy 
the  land"  What  land?  Why,  clearly,  the  common  land; 
because,  if  one  tenant  occupied  —  say  as  in  case  of  the  cattle  — 
a  mere  garden  spot,  and  refused  to  allow  his  co-tenant  to  dis- 
turb him  in  its  occupancy,  but  leaving  him  all  the  residue  of 
the  common  property  upon  which  to  enter,  could  such  act  be 
construed  into  a  refusal  on  the  part  of  one  to  allow  the  other 
to  enter  and  occupy  the  land?  Most  clearly  it  could  not. 
And  we  shall  hereafter  demonstrate,  as  we  think  beyond  ques- 
tion, the  consistency  of  our  construction  of  this  rule  of  the 
common  law,  with  another  maxim,  namely:  that  the  posses- 
sion of  one  tenant  in  common  is  the  possession  of  all,  and  that 
the  latter  was  intended  to  enable  tenants  in  common  to  occupy 
and  enjoy  their  common  estate  in  severalty,  and  before  par- 
tition could  be  made,  without  losing  any  of  their  rights,  and 
without  incurring  any  of  the  consequences  that  result  from  an 
adverse  possession. 

And  again,  (see  page  907,)  the  same  author  goes  on  to  say: 
**In  the  same  manner  it  is  where  two  hold  the  wardship  of 
the  lands  or  tenements  during  the  nonage  of  an  infant,  if  the 
one  oust  the  other  of  his  possession,  he  which  is  ousted  shall 
have  a  writ  of  ejectment  de  gard  of  the  moiety,  because  that 
these  things  are  chattr'.  real,  and  may  be  apportioned  and 
severed."     Ousted  of  what  poBseseionl     Why,  manifestly,  of 
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the  entire  possession  of  such  lands  and  tenements,  not  of  a 
part,  but  of  the  whole ;  that  is,  of  "  all "  the  lands  so  held  in 
common.  And  the  reason  of  the  rule  assigned  by  the  author 
is,  that  such  things,  he  says,  are  chattels  real,  and  may  be 
apportioned  and  severed.  This  has  reference  to  the  writ  of 
partition  which,  although  it  is  a  writ  of  right,  yet  a  tenant 
out  of  possession  is  not  entitled  to  it.  (In  this  particular  our 
statute  adopts  the  common  law  rule;  it  will,  however,  be 
shown  that  even  an  adverse  holding  of  a  fraction  of  the  com- 
mon property  by  one  tenant  will  not  prevent  partition,  if  the 
other  is  in  possession  of  any  part  of  the  common  property.) 
In  order,  therefore,  that  this  right  of  apportionment  and  sev- 
erance by  writ  of  partition  shall  not  be  defeated  by  the  mere 
ouster  of  one  tenant  by  the  other  from  'the  possession  of  the 
entire  property,  it  is  provided  that  in  all  such  cases  the  tenant 
ousted  shall  have  his  ejectment,  for  the  purpose  of  restoring 
to  him  not  only  the  possession,  but  the  right  on  his  part 
to  compel  partition  of  the  common  property.  If  a  tenant 
out  of  possession  could  still  compel  partition,  the  remedy 
by  action  of  ejectment  for  his  undivided  moiety  would  be 
without  an  object  and  useless.  It  may  be  stated  that,  as  a 
general  rule,  ejectment  will  not  lie  by  one  tenant  in  common 
against  his  co-tenant,  in  any  case  wBere  the  remedy  of  parti- 
tion exists ;  because,  as  long  as  there  is  no  disseizin,  the  estate 
is  still  in  common,  but  when  a  disseizin  takes  place,  the  iestate 
ceases  to  be  in  common.  The  action  of  ejectment  is  therefore 
for  the  purpose  of  bringing  the  estate  back  into  common, 
thereby  preparing  it  for  partition,  which  ought  to  be  the  first 
process.  But  when  there  is  no  disseizin,  a  co-tenant's  remedy 
is  by  petition  for  partition. 

Since  the  enactment  of  the  statute  3  and  4  W.,  (see  Adam9 
on  Ejectment,  136,)  the  rule  of  the  common  law  requiring 
proof  of  actual  ouster  in  actions  of  ejectment,  brought  by 
tenants  in  common  against  their  co-tenants,  has  been  dispensed 
with;  or,  in  other  words,  a  different  rule  has  been  adopted. 
This  statute  enacts  that  when  any  person  entitled  to  any  land 
or  rent  as  tenant  in  common  shdll  have  been  in  possession  or 
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•receipt  of  the  entirety^  or  more  than  his  undivided  share  of 
the  land  or  rent,  for  his  own  benefit  or  the  benefit  of'  any 
person  other  than  the  person  entitled  thereto,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  the  person  so  as  aforesaid  entitled. 

"  It  follows,"  the  learned  author  says,  "  as  a  corollary  from 
this  enactment,  that  one  joint  tenant,  co-partner,  or  tenant  in 
common,  may  always  maintain  ejectment  against  his  com- 
panion, who  is  in  possession  of  more  than  his  share  of  the  land, 
or  receipt  of  more  than  his  share  of  the  rent;  because  such 
possession  is  no  longer  the  possession  of  his  co-tenant.^'  (See 
Adams,  137.) 

Now,  while  the  English  statute  is  not  in  force  in  this  State, 
the  common  law,  as  it  stood  when  that  statute  was  enacted,  is  • 
in  force. 

That  statute  changed  the  rule  of  the  conunon  law  to  thia 
extent:  1st  —  It  provided  that  one  co-tenant  might  maintain 
ejectment  against  his  companion  who  was  in  possession  of  less 
than  the  entirety ;  2d  —  It  changed'  the  conmion  law  rule  of 
evidence  on  the  question  of  ouster,  making  the  possession  of 
one  co-tenant,  when  it  was  for  more  than  his  share,  evidence 
of  ouster  to  that  extent  The  remedy  applied  by  tiie  statute 
indicates  clearly  the  extent  and  reason  of  the  change,  because, 
before  its  enactment  under  the  common  law,  one  co-tenant 
could  not  maintain  ejectment  against  his  companion  unless  he 
was  in  possession  of  the  entirety,  on  the  ground  that  a  posses- 
sion of  less  than  the  entirety  could  not  be  deemed  or  treated 
as  an  adverse  possession,  which,  under  the  conmion  law,  is  an 
essential  ingredient  in  the  proof  of  ouster.  And  again,  as  to 
what  constituted  ouster  under  the  common  law,  it  is  said  that 
many  subtle  distinctions  had  been  taken,  and  the  statute  was 
intended  to  provide  a  remedy  in  this  particular,  rendering  the 
proof  more  simple  and  certain.  The  statute,  however,  left 
the  common  law  as  it  stood  before  its  enactment,  so  far  as  it 
relates  to  a  co-tenant  occupying  no  more  than  his  share,  which, 
under  no  circumstance,  neither  by  the  statute  nor  by  the  com- 
mon law,  can  be  tortured  into  an  adverse  possession.     Ko 
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Stronger  evidence  could  be  adduced  of  the  correctness  of  our 
position  than  is  afforded  by  this  English  statute;  because^  if  a 
co-tenant  could  have  maintained  ejectment  against  his  com- 
panion when  he  was  in  possession  of  less  than  the  entirety,  and 
if  such  possession  would  have  been  adverse,  then  there  would 
have  been  no  necessity  for  the  remedy  provided  by  the  statute, 
for  the  simple  reason  that  there  was  no  inconvenience  in  the 
rule  as  it  stood  at  common  law.  Besides,  we  look  in  vain  for 
any  case,  either  in  England  or  America,  and  the  counsel  for  the 
appellant  have  failed  in  their  researches  to  find  or  to  point  us 
to  a  single  case  where  one  tenant  in  common  maintained  eject- 
ment against  his  fellow,  where  the  possession  extended  to  no 
more  than  his  share. 

And  we  here  particularly  wish  to  direct  the  attention  of 
the  Court  to  the  pregnant  fact,  that  all  the  cases  cited  for 
the  appellant  to  show  that  he  had  been  ousted  are  where  one 
"co-tenant  undertook  to  claim  and  dispose  of  the  whole  prop- 
erty, or  denied  the  title  of  the  demandant  to  any  part  of  the 
common  property. 

But  we  are  here  met  with  another  maxim  of  the  common 
law,  and  which  is  the  sole  foundation  upon  which  the  appel- 
lant rests  his  right  to  maintain  his  present  action.  It  is  said 
that  the  occupation  of  tenants  in  common  is  undivided,  and 
that  neither  of  them  knei^'eth  his  part  in  several.  (See  6 
Bacon's  Ab.  240.) 

What  is  the  true  meaning  of  the  term  tmdivided  occupationf 
In  order  to  arrive  at  the  sense  in  which  this  term  or  maxim  of 
the  common  law  is  used,  let  us  refer  to  another  maxim,  namely^ 
that  all  the  tenants  have  a  right  to  enter  upon  the  common 
property  and  occupy  the  same;  and  again,  it  is  said  that  one 
tenant  in  common  has  no  right  to  disturb  his  co-tenant  in  his 
enjoyment  of  the  common  property.  When,  therefore,  we 
come  to  harmonize  these  maxims  of  the  common  law,  and  to 
make  them  consistent  the  one  with  the  other,  and  to  preserve 
the  rights  which  they  are  intended  to  confer,  we  must  be  gov- 
erned by  a  practical  common  sense  view  of  the  whole  subject, 
and  give  to  the  terms  used  rather  an  enlarged  construction. 
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suited  to  the  condition  of  the  country,  than  that  narrow  and 
technical  one  which  the  appellant  relies  and  insists  upon. 

When  it  is,  therefore,  said  that  their  occupation  is  undi- 
vided, it  certainly  does  not  mean  that  all  the  tenants  shall 
occupy  the  same  precise  space  at  the  same  moment  of  time, 
because  that  would  imply  a  mathematical  absurdity.  Neither 
can  it  mean  that  if  one  is  occupying  a  particular  spot,  that 
his  fellow  may  insist  upon  occupying  that  precise  locality,  for 
that  would  be  disturbing  him  in  his  possession  and  enjoyment 
of  the  common  property.  The  occupation  must,  therefore, 
to  preserve  its  umty,  and  to  give  to  each  his  proportionable 
share  of  the  occupation  and  enjoyment  of  the  common  prop- 
erty, be  in  its  very  nature  several;  because  there  can,  physi- 
cally speaking,  be  no  such  thing  as  an  undivided  occupation  of 
a  single  spot  of  ground  by  two  or  more  persons  at  the  same 
time,  except  in  theory,  or,  more  properly  speaking,  except  as 
a  legal  fiction.  And  this  legal  fiction  of  undivided  occupation 
was  invented  to  preserve  what  is  called  th?  unity  of  possession, 
which  is  the  only  unity  belonging  to  tenancies  in  common. 
Henee  it  is  said  that  the  possession  of  one  tenant  is  the  posses- 
sion of  his  companions  also.  So,  if  one  enters  under  the  com- 
mon title,  he  enters  for  all,  and  although  the  others  may  never 
enter  at  all,  still  the  occupation  is  undivided,  the  unity  of  pos- 
session is  preserved,  and  if  they  all  enter  and  occupy  in  sever- 
alty, such  occupation  is  undivided.  It  is,  therefore,  only  when 
one  ceases  to  claim  under  the  common  title,  denies  the  title  of 
his  co-tenant,  and  ousts  him  from  the  possession  of  the  entire 
common  property,  that  this  theoretical  unity  of  possession  is 
destroyed,  and  the  presumption  of  law  that  the  possession  of 
one  is  the  possession  of  his  fellow,  ceases  to  exist. 

That  all  the  tenants  should  occupy  separate  and  distinct 
parcels,  and  at  the  same  time  preserve  the  unity  of  possession, 
seems  to  have  resulted  from  a  practical  and  useful  necessity 
growing  out  of  the  occupation  of  estates  held  in  common; 
because,  if  the  possession  of  one  did  not  inure  to  the  benefit 
and  protection  of  all,  there  could  be  no  such  thing  as  either 
th©  peaceable  enjoyment  or  the  improvement  of  such  property. 
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but  there  would  be  a  perpetual  conflict  and  a  perpetual  con- 
test betwixt  the  tenants  in  regard  to  every  part  and  parcel  and 
fraction  of  the  entirety.  From  what  has  been  said,  it  would 
seem  to  follow  that  the  general  right  of  each  tenant,  legally 
flowing  from  the  nature  of  the  estate,  should  be  deemed  to 
fall  within  the  application  of  the  maxim,  -^aic  utere  tuo,  ut 
alienum  non  Icedas/'  and  that  neither  should  so  occupy  the 
common  property  as  to  injure  or  entirely  destroy  the  rights  of 
the  others.  In  this  there  is  a  species  of  severance,  but  it  is  a 
severance  which  does  not  destroy  or  affect  the  unity  of  posses- 
sion, but,  on  the  contrary,  preserves  and  defends  it,  and  at  the 
same  time  harmonizes  all  the  other  elements  of  this  peculiar 
estate,  giving  to  the  joint  owners  of  land  not  only  a  benefi- 
cial but  a  peaceable  enjoyment  of  their  respective  interests. 
And  again,  it  is  said  that  neither  knoweth  his  part  in  several ; 
and  from  this  maxim  it  is  argued  that  a  several  occupation 
amounts  to  a  practical  severance  by  metes  and  bounds.  If 
such  occupation  were  not  the  occupation  of  all  the  other  ten- 
ants, then  it  might  be  urged,  with  great  show  of  plausibility, 
that  the  party  so  occupying  was  by  his  own  act  making  parti- 
tion of  the  common  property.  The  right  to  enter  carries  with 
it  the  right  to  occupy ;  but  the  exercise,  of  this  right  does  not 
imply  that  the  spot  chosen  for  such  purpose  is  the  part  selected 
as  the  several  share  of  such  occupant,  but  it  is  a  mere  tempo- 
rary location,  liable  to  be  changed  when  partition  is  made; 
and  until  partition  shall  have  been  made,  neither  can  know  his 
part  in  several.  It  is  essential  to  an  estate  in  common  to  be 
subject  to  partition,  but  Courts,  regarding  all  equities  which 
may  exist  between  the  parties,  will,  in  decreeing  a  partition 
of  the  common  estate,  see  that  the  partition  does  not  lessen 
any  part  of  the  estate  in  value,  (see  1  P.  Wm.  446,)  and  if  one 
tenant  has  made  valuable  improvements  on  the  part  occupied 
by  him,  if  it  can  be  done  without  injury  to  others,  such  divi- 
sion will  be  made  as  to  give  him  the  benefit  of  his  improve- 
ments, and  even  in  such  cases,  recompense  in  money  is  made 
to  those  who  occupy  the  part  of  less  value.  Thus  it  will  be 
eeen  that  Courts  in  making  final  partition  of  the  common  prop- 
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erty  betwixt  the  tenants^  recognize  the  principle  we  are  con- 
tending for  in  thiF  case,  namely,  a  severai  occupation  of  the 
common  property  before  partition. 

The  appellant  has  failed  to  point  us  to  any  authority,  either 
English  or  American^  where  the  action  of  ejectment  was  main- 
tained by  one  tenant  in  common  against  his  co*tenant  for  an 
ouster  for  a  mere  moiety  of  the  common  property;  and  we 
now  refer  to  the  authorities  cited  by  the  appellant  when  this 
case  was  submitted,  and  which  we  claim  establish  beyond  con- 
troversy that  the  ouster  must  be  from  the  whole  of  the  com- 
mon property. 

The  English  authgrity  cited  by  the  appellant  is  the  case  of 
Fisher  &  Taylor  v.  Prosser,  1  Cowper,  217.  The  Court  will 
see  that  the  ejectment  in  that  case  was  for  the  entire  common 
property.  Lord  Mansfield,  in  defining  the  essential  points 
necessary  to  constitute  ouster,  says :  "  So  in  cases  of  tenants 
in  common  \  the  possession  of  one  tenant  in  common,  eo  nomine, 
as  tenant  in  common,  can  never  bar  his  companion;  because 
such  possession  is  not  adverse  to  the  right  of  his  companion, 
but  in  support  of  their  common  title ;  and  by  paying  him  his 
share  he  acknowledges  him  his  co-tenant.  Nor,  indeed,  is  a 
refusal  of  itself  sufficient,  without  denying  his  title.  But  if, 
upon  demand  of  the  co-tenant  of  his  moiety,  the  other  denies 
to  pay,  and  denies  his  title,  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possession,  such  possession  is 
adverse,  and  ouster  enough." 

The  rule  here  laid  down  may  be  treated  as  the  settled  Eng- 
lish doctrine  on  the  question  of  oust^,  from  the  time  of  its 
annoimoement  down  to  the  enactment  of  the  statute  of  W.  4,  • 
to  which  reference  has  been  made,  and  we  submit  that  it  sus- 
tains the  views  we  have  urged  to  the  fullest  extent. 

Eirstj  it  is  necessary  that  when  a  demand  is  made,  it  must  be 
for  the  precise  moiety  the  other  denies  or  refuses  to  pay,  and 
denies  his  title,  that  is,  his  title  to  the  common  property,  saying 
lie  claims  the  whole,  that  is,  in  the  language  of  Littleton, ''  ail," 
and  continues  in  possession;  this,  the  learned  Judge  says,  is 
adverse  and  ouster  enough.    Nothing  could  be  clearer,  because 
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to  entirely  preclude  the  idea  that  the  ooeupaiicy  of  a  part  only 
oould  be  construed  into  an  ouster.  He  says,  that  the  possession 
of  one  tenant  in  common,  eo  nomine,  can  never  bar  his  compan- 
ion, because  it  is  not  adverse,  but  is  in  support  of  the  common 
title.  The  case  at  bar  falls  clearly  within  this  rula  The  res- 
pondent claimed  merely  as  a  tenant  in  common,  and  his  pos- 
session never  could  be  adverse,  but  must,  therefore,  be  in  sup- 
port of  the  common  title.  He  admitted  the  co-tenancy  of  the 
appellant,  and  never  denied  his  title  even  by  implication. 

So  in  Helling' s  Case,  11  East,  50,  it  is  said,  one  tenant  in 
common  in  possession  claiming  the  whole,  and  denying  posses- 
sion to  the  other,  is  sufficient  evidence  of  an  ouster. 

So,  in  Doe  v.  Wawn,  3  M.  &  W.  339,  it  was  held  that,  where 
property  owned  by  four  tenants  in  common,  the  property  being 
oovered  with  houses,  and  three  of  the  tenants  leased  the  prem- 
ises for  ninety-nine  years  to  a  railroad  company,  and  the  com- 
pany pulled  down  the  houses  and  constructed  a  railroad  upon 
their  site,  against  the  wish  of  the  other  tenant,  that  such  occu- 
pation was  sufficient  evidence  of  ouster,  and  this  decision  waa 
made  on  the  ground  —  1st,  of  the  rule  laid  down  by  Littleton^ 
namely,  "  that  if  one  tenant  in  common  occupy  the  whole  and 
put  the  tenant  out  of  possession  and  occupation/*  it  is  sufficient 
evidence  of  ouster;  and,  2d,  on  account  of  the  peculiar  use 
whidi  the  other  tenants,  through  the  railway  company,  made 
of  the  entire  premises,  being  of  such  a  character  as  to  exclude 
the  co-tenant  from  occupying  the  land.  Such  acts,  the  learned 
Judge  says,  would  be  as  effectual  an  exclusion  as  if  the  de- 
fendant had  been  prevented  from  entering  and  occupying  in 
*person. 

The  broad  principle  which  runs  through  all  the  cases  ia 
here  again  asserted,  namely,  that  it  must  be  an  exclusion  from 
the  whole  of  the  common  premises,  amounting  to  an  absolute 
denial  of  title,  in  order  that  one  tenant  may  maintain  ejects 
ment^against  his  companion,  on  the  ground  of  ouster. 

The  appellant  has  cited  us  to  Brackett  v.  Norcross,  1  Green- 
leaf,  89,  as  an  authority  which  he  claims  is  strongly  in  his 
favor.    The  learned  Judge,  in  discussing  the  question  of  ouster, 
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says:  "On  adverting  to  the  evidence  as  reported  by  the 
Judge  who  presided  on  the  trial  we  find,  'The  agent  of  the 
demandant  had  repeatedly  demanded  possession  —  the  defend- 
ant uniformly  refused  to  admit  the  demandant  to  enter,  or  to 
suffer  demandant's  agent  to  occupy  —  he  also  denied  demand- 
ants title,  and  has  ever  since  held  the  exclusive  possession  and 
occupation/**  Upon  the  facts  as  reported' it  was  held  that 
they  afforded  sufficient  evidence  of  ouster.  The  Court  will 
perceive  by  a  perusal  of  this  opinion  that  the  same  English 
authorities  to  which  we  have  already  referred,  are  quoted  and 
relied  upon,  particularly  the  case  in  1  Cowper,  217,  and  great 
stress  is  laid  on  the  words,  ^^  denies  his  title,  saying  he  claims 
the  whole/' 

How  widely  the  facts  of  this  case  differ  from  the  case  at  bar. 
The  language  is,  "he  denied  demandant^s  title,  and  has  ever 
since  held  excltisive  possession  and  occupation/*  (Fredeck  v. 
Gray,  10  S.  &  R.  188 ;  Valentine  v.  Northrop,  12  Wend.  495 ; 
Sigler  v.  Van  Riper,  10  Wend.  419;  Mumford  v.  Brown,  1 
Wend.  52 ;  Keay  v.  Goodwin,  16  Mass.  3 ;  Marcy  v.  Marcy,  6 
Pick.  372;  Ord  v.  Chester,  18  Cal.  77.) 

We  insist  that  in  order  to  establish  an  ouster  by  one  co- 
tenant  of  his  fellow,  upon  proof  of  a  demand  for  possession 
and  a  refusal  to  comply,  a  demand  for  the  precise  moietj^  or 
share  which  the  co-tenant  claims  is  indispensable. 

The  reason  of  this  rule  must  be  apparent  to  all.  In  the  first 
place  a  refusal  of  the  co-tenant  in  possession  to  allow  another 
to  enter,  is,  as  a  general  propositivn,  based  upon  a  denial  of 
the  demandant's  title  to  any  part  of  the  demanded  premises; 
and  this  denial  of  title,  we  shall  be  able  to  show,  is  one  of  the 
chief,  if  not  indispensable  requisites  in  the  proof  of  ouster. 
The  necessity,  therefore,  that  the  party  making  the  demand 
should  specify  the  precise  share  which  he  claims,  in  order  that 
the  extent  of  his  demand,  as  well  as  the  consequences  of  his 
admission  into  the  possession  may  be  fairly  understood  by 
both  parties,  would  seem  to  be  too  clear  a  proposition  for 
argument.  But,  again,  while  the  party  in  possession  might 
be  willing  to  admit  the  demandant,  provided  he  claimed  no 
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more  than  his  share,  he  might  be  very  unwilling  to  admit  him 
if  he  claimed  more  than  his  share;  and  if  he  did  demand 
more,  and  the  tenant  in  possession  refused,  and  even  denied 
his  title  to  the  extent  claimed,  such  refusal  and  denial  would 
not  constitute  ouster;  but,  as  in  the  case  at  bar,  where  the 
extent  of  the  demandant's  interest  is  designated  by  the  words 
"principal  owner"  leaving  the  extent  of  his  claim  entirely 
indefinite,  undefined,  and  uncertain,  we  hold  that  no  reply 
that  could  be  made  to  such  a  demand,  should  be  held  to  con- 
stitute proof  of  ouster. 

On  this  point  we  shall  first  refer  to  the  case  of  Fisher  & 
Taylor  v.  Prosser,  1  Cowp.  218.  Lord  Mansfield  says:  "But 
if  upon  the  demand  of  the  co-tenant  of  his  moiety,  the  other 
denies  to  pay,  and  denies  his  title,  saying  he  claims  the  whole, 
and  will  not  pay,  and  continues  in  possession,  such  possession 
is  adverse  and  ouster  enough."  The  language  here  used  leaves 
no  doubt  as  to  its  meaning;  that  is,  there  must  be  a  demand 
for  the  precise  ''  moiety/'  Xow  it  must  not  be  said  that  the 
term  ''  moiety/'  as  here  used,  has  reference  solely  to  a  demand 
of  the  rents  and  profits,  and  not  to  a  demand  of  his  share  of 
the  common  property;  because  the  reason  why  it  should  apply 
to  the  latter  as  well  as  to  the  former  is  the  same,  namely,  that 
the  party  in  possession  may  clearly  understand  the  nature  and 
extent  of  the  demand  made  upon  him,  in  order  that  he  may 
give  an  intelligible  reply,  and  that  he  may  not  be  deceived  or 
mislead  by  an  ambiguously,  cunningly  worded  demand,  intended 
to  provoke  a  refusal,  for  the  express  purpose  of  making  proof 
of  ouster  when  none  exists.  Littleton,  too,  as  we  have  before 
seen,  in  speaking  of  the  remedy  of  one  co-tenant  when  he  is 
put  out  of  occupation,  says,  he  should  have  against  the  other 
a  writ  of  ejectione  firmm  of  the  moiety. 

In  Colbum  v.  Mason,  25  Maine,  434,  the  rule  seems. to  be 
clearly  laid  down  that  should  be  adopted  in  the  case  at  bar. 
The  proof  was  that  the  demandant,  to  show  a  disseizin,  had 
read  to  the  tenant  in  possession  the  description  in  his  deed  of 
a  fourth  part  of  the  premises,  and  the  witness  said  to  him, 
^  These  are  the  premises  you  are  in  possession  of.''  The  answer 
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iwas  "Yes;  it  is  hard  to  pay  twice/'  Upon  this  statement  of 
the  facts  it  was  held  that  no  ouster  had  been  proved.  The 
Court  say  that  it  was  incumbent  on  the  plaintiffs  to  show  that 
the  defendant  denied  their  right  to  the  possession,  or  that  he 
did  some  other  notorious  act  indicative  of  holding  adversely  to 
them,  and  that  the  evidence  did  not  establish  anything  of  the 
kind.  And  again,  they  say  that  not  a  word  escaped  his  lips 
tending  to  a  denial  of  the  demandant's  right  as  a  co-tenant, 
and  that  what  he  said  could  not  amount  to  an  unequivocal  denial 
of  the  demandant's  title. 

It  will,  in  the  first  place,  be  seen  that  the  precise  share  of 
the  demandant  was  stated,  and,  in  the  next  place,  it  is  laid 
down  as  a  rule  that  the  reply  must  amount  to  a  denial  of  the 
demandant's  right  as  a  co-tenant,  and,  in  the  language  of  the 
opinion,  "an  unequivocal  denial  of  the  demandant's  title." 
Did  the  reply  of  the  respondent  in  the  case  at  bar  amount  to 
or  even  tend  to  show  a  denial  of  the  appellant's  title?  His 
statement  was,  "  that  he  owned  an  interest  in  the  rancho,  and 
was  in  possession  of  no  more  than  he  was  entitled  to,  and  that 
he  could  not  let  Mr.  Carpentier  into  possession  unless  at  the 
end  of  a  lawsuit."  In  construing  this  reply,  we  must  keep 
in  view  the  nature  of  the  demand,  which  was,  that  he,  Car- 
pentier, was  the  ^^ principal  owner.**  The  adjective  "princi- 
pal," as  used  on  that  occasion,  meant  that  he  was  the  chief 
owner,  or,  in  fact,  that  he  owned  pretty  much  all  of  the  Rancho 
of  San  Ramon,  and  he  demanded  "  to  be  let  into  the  immediate 
possession  and  enjoyment  of  the  same,  and  of  every  part  and 
parcel  thereof."  To  this  demand  the  respondent  refused  to 
comply ;  but  he  did  not  deny  the  right  of  Carpentier  as  a  co- 
tenant;  he  did  not  deny  his  title;  but  he  merely  insisted,  as 
he  owned  an  interest,  as  he  was  in  possession  of  no  more  than 
he  was  entitled  to,  that  he  could  not  surrender  up  the  entire 
possession  of  the  premises,  because  the  language  in  which  the 
demand  was  couched  lead  inevitably  to  one  of  two  conclusions, 
either  that  if  he  did  comply  with  the  demand,  Carpentier  would 
take  possession  of  the  chief  part  of  his  house  as  well  as  of  his 
fields  or  that  he  intended  to  turn  him  out  altogether.     He 
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wanted  immediate  possession  and  enjoyment  of  every  part  and 
parcel  of  the  premises.  No  more  comprehensive  language 
could  have  been  used  in  making  a  demand  for  the  sole  possea- 
eion  of  the  entire  premises.  He  did  not  say,  "  I  am  the  owner 
of  the  undivided  one  half  of  the  Eancho  of  San  Ramon,  and  I 
desire  to  be  let  into  the  possession  with  you  to  the  extent  of 
my  interest."  If  such  a  demand  had  been  made,  then  the 
respondent  could  have  answered  understandingly ;  knowing 
the  precise  interest  claimed,  he  could  then  have  given  him 
possession  of  one  half  his  house  and  half  his  field,  pointing 
out  the  particular  parts  he  should  occupy;  and  this,  if  the 
rule  laid  down  in  Mumford  v.  Brown,  be  law,  would  have 
been  all  that  he  was  entitled  to.  How  essential,  therefore, .  it 
is,  that  the  party  making  the  demand  should  specify  the  pre- 
cise moiety  he  claims. 

So  in  Marcj  v.  Marcy,  it  is  said,  "the  demandant  claimed 
of  the  tenant  his  share  of  the  demanded  premises,  and  re- 
quested the  tenant  to  yield  it  up."  Not  to  yield  up  every  part 
and  parcel  of  the  premises,  but  to  yield  up  his  share. 

In  Bernard  v.  Pope,  14  Mass.  438,  it  is  said,  "  But  every 
dispossession  does  not  amount  to  a  disseizin,  especially  of 
tenants  in  common.  For  the  possession  of  one  is  the  posses- 
sion of  all,  unless  by  an  actual  ouster,  or  an  exclusive  per- 
nancy of  the  profits  against  the  will  of  the  others,  one  shall 
manifest  an  intention  to  hold  the  land  by  wrong  rather  than 
by  the  common  title.  But  without  such  overt  acts,  or  a  sale 
and  exclusive  possession  for  more  than  twenty  years,  so  that 
the  right  of  entry  shall  be  gone,  a  disseizin  is  not  to  be  prc^ 
sumed." 

So  in  Prescott  v.  Nevas,  4  Monroe,  330,  it  is  stated  that  one 
tenant  in  common  may  disseize  another,  but  the  difference  is 
that  acts  done  by  a  stranger,  which  would  per  se  be  a  dis- 
eeizin,  are,  in  the  case  of  tenancies  in  common,  susceptible  of 
explanation  consistently  with  the  real  title.  And  acts  of 
ownership  by  tenants  in  common  are  not  necessarily  acts  of 
disseizin.     The  law  will  not  presume  that  one  tenant  in  com- 
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mon  intends  to  oust  another,  the  intent  muat  be  established 
in  proof. 

By  the  Court,  Shaftsb,  J« 

This  is  an  action  of  ejectment,  brought  by  one  tenant  in 
common  against  his  co-tenant,  for  the  recovery  of  an  undivided 
share  of  a  part  of  the  common  property.  The  plaintiff  alleges 
in  his  complaint,  that  on  the  1st  day  of  September,  1858,  he 
was  seized  as  oT^ner  in  fee,  and  was  entitled  to  the  possession 
of  a  certain  tract  of  land,  describing  it  as  a  tract  half  a  mile 
square  and  situate  in  the  County  of  Contra  Costa;  and  that 
he  is  still  the  owner  and  entitled  to  the  possession  thereof. 
The  plaintiff  further  avers  that  afterward,  to  wit,  on  the  day 
first. aforesaid,  the  defendant  entered  upon  and  took  unlawful 
possession  of  said  premises,  and  wrongfully  excluded  the  plain- 
tiff therefrom,  and  still  continues  so  to  exclude  him  therefrom, 
and  from  the  pernancy  of  the  rents  and  profits  thereof,  to  his 
damage  in  the  sum  of  five  thousand  dollars;  that  the  said 
premises  are  parcel  of  the  Rancho  of  San  Bamon,  granted  by 
the  Mexican  Government  to  Mariano  Castro  and  Bartolo 
Pacheco,  and  that  plaintiff  has  title  to  said  premises  under 
said  grant. 

The  answer  avers  that  the  rancho  referred  to  in  the  com- 
plaint, contains  eight  thousand  eight  hundred  acres;  that  it 
has  never  been  partitioned,  and  that  ever  since  the  date  of  the 
grant,  the  rancho  has  ever  been  and  still  is  held,  owned,  and 
possessed  by  the  original  grantees,  Castro  and  Pacheco,  and 
their  heirs  and  vendees,  as  tenants  in  common.  That  on  the 
9th  day  of  March,  1860,  the  defendant  became  the  owner  in 
fee  simple  absolute,  by  title  derived  from  Pacheco,  of  one 
undivided  eightieth  part  of  said  rancho;  that  the  defendant 
has  ever  been,  since  the  1st  day  of  September,  1858,  in  pos- 
session of  about  sixty  acres  of  land,  parcel  of  the  one  hun- 
dred and  twenty-nine  acres  described  in  the  complaint,  claim- 
ing title  thereto;  and  that  the  one  eightieth,  to  which  he 
derived  title  from  Pacheco,  March  9, 1860,  as  aforesaid,  equals 
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one  hundred  and  ten  acres.  That  plaintiff  owns  an  undivided 
half  of  the  larger  tract,  by  title  derived  from  Castro,  and  no 
more.     The  ouster  alleged  is  denied,  and  the  damage  also. 

It  appeared  at  the  trial  that  the  grant  to  Castro  and  Pacheco 
was  of  two  leagues  lying  within  exterior  boundaries  contaiit- 
ing  six  leagues.  That  the  grant  had  been  finally  confirmed, 
but  that  there  had  been  no  survey  or  segregation.  The  title 
of  the  defendant,  as  stated  in  his  answer,  was  admitted;  and 
the  plaintiff  having  introduced  evidence  tending  to  prove  the 
value  of  the  .use  and  occupation  since  September  1,  1858,  for 
the  purpose  of  proving  the  ouster  alleged  in  the  complaint, 
called  James  T.  Stratton  as  a  witness^  who  testified  as  follows : 

"I  am  a  surveyor;  am  acquainted  with  the  Rancho  of  San 
Ramon;  know  the  lands  described  in  the  complaint;  they  are 
part  of  the  Rancho  of  San  Ramon  and  are  embraced  within 
the  lands  described  in  the  petition,  decrees  of  confirmation  and 
deeds  put  in  evidence  by  the  plaintiff.  About  the  19th  of 
December  last,  the  plaintiff  and  I  were  on  said  rancho  together. 
We  went  there  for  the  purpose  of  examining  the  rancho  with 
reference  to  the  final  survey  thereof,  which  I  was  making 
under  instructions  from  the  United  States  Surveyor-General. 
On  that  occasion  I  saw  the  defendant  at  his  residence,  on  the 
premises  in  controversy.  [A  paper  marked  ^Exhibit  No.  1,' 
is  shown  the  w-itness.]  A  notice,  of  which  this  is  a  copy,  was 
then  served  by  the  plaintiff  upon  the  defendant.  In  addition 
to  this  written  demand,  the  plaintiff  then  and  there  made  a 
verbal  demand  of  the  defendant  to  be  let  into  the  possession 
of  the  land,  with  the  defendant." 

Question — "  Did  the  defendant  accede  to  said  demand  by 
the  plaintiff?" 

Ansicer — "The  defendant  did  not  accede  to  said  demand. 
He  said  he  owned  an  interest  in  the  ranch,  and  was  in  posses- 
sion of  no  more  than  he  was  entitled  to,  and  that  he  could  not 
let  Carpentier  (the  plaintiff)  into  the  possession,  unless  at  the 
end  of  a  lawsuit,  or  words  to  that  effect." 

Questioji — "  "When  the  defendant  said  that  he  was  an  owner 
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of  an  interest  in  the  rancho,  what^  if  anything^  did  the  plain- 
tiff reply?'' 

Answer — "I  think  he  said:  *I  suppose  you  are,  but  that 
does  not  entitle  you  to  keep  me  out  of  the  possession,  also/  op 
words  to  that  effect.  The  defendant  positively  refused  to  let 
the  plaintiff  into  the  possession.  I  do  not  recollect  the  exact 
words,  but  I  know  he  was  very  positive," 

Cross  Examination — ^**This  conversation  took  place  within 
the  inclosure  of  the  defendant,  near  his  house." 

Question — ^^'Was  the  verbal  demand  substantially  the  same 
as  the  written  one  ? " 

Answer — ^'^It  was  substantially  the  same.  The  plaintiff 
demanded  to  be  let  into  possession  of  the  lands  occupied  by 
the  defendant,  and  the  defendant  refused.  The  defendant's 
house  is  situated  about  the  middle  of  the  rancho.  There  is 
embraced  within  the  limits  of  the  diseno  referred  to  in  the 
decree  of  confirmation,  about  six  leagues  of  land,  and  the  land 
occupied  by  the  defendant  is  about  one  four  hundredth  part  of 
the  six  leagues,  and  about  one  hundred  and  thirtieth  part 
of  two  leagues." 

Plaintiff  here  put  in  evidence  the  copy  of  written  notice  of 
demand,  marked  ^^ Exhibit  No.  1,"  which  is  as  follows: 

"  San  Eamon,  December  20,  1862, 
**To  Geeewb  Wbbsteb:  Sir — You  will  please  take  notice 
that  the  lands  and  premises  now  occupied  by  you  are  parcel 
of  the  Eancho  of  San  Eamon,  of  which  I  am  the  principal 
owner,  and  I  demand  to  be  let  into  the  immediate  possession 
and  enjoyment  of  the  same,  and  of  every  part  and  parcel 
thereof. 

**Eespectfully  yours, 

*'H.  W.  Oabpentibb,^ 

And  here  the  plaintiff  rested. 

It  appeared  from  the  testimony  introduced  by  the  defendant, 
that  the  land  in  dispute,  when  he  first  entered  upon  it,  was  in 
a  wild  state,  and  that  he  had  added  very  much  to  its  value  by 
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•cultivation  and  bj  erecting  buildings  thereon.  The  cause  was 
then  submitted,  and  the  Court  instructed  the  jury  that  "  the 
parties  were  tenants  in  common  of  the  Rancho  San  Bamon; 
that  the  defendant  was  in  possession  of  about  sixty  acres  thereof, 
<iescribed  in  the  complaint;  that  the  plaintiff,  to  recover  against 
the  defendant  must  show  that  the  latter  had  actually  ousted 
liim  from  the  joint  possession  of  the  premises;  and  that  the 
plaintiff  had  introduced  no  evidence  tending  to  prove  such 
'Ouster,  and  that  defendant  was  therefore  entitled  to  a  verdict." 
To  this  instruction  the  plaintiff  duly  excepted. 

Thereupon  the  jury,  imder  the  said  instruction,  rendered  a 
Terdict  for  the  defendant,  and  judgment  was  entered. 

It  is  insisted  by  the  counsel  for  the  respofident,  that  the  in- 
struction that  the  plaintiff  "  had  introduced  no  evidence  tending 
ito  prove  an  actual  ouster,"  was  correct,  and  on  either  one  of 
two  grounds  —  first:  for  the  reason  that  the  defendant  had  a 
right  to  the  exclusive  possession  of  the  sixty  acres  demanded, 
on  the  ground  that  sixty  acres  was  less  than  his  share ;  or,  sec- 
x)nd :  if  he  had  no  such  exclusive  right,  still  the  exclusion  of  the 
plaintiff  did  not  amount  to  a  disseizin — and  for  two  reasons, 
which  will  be  stated  hereafter. 

First — Had  the  defendant  a  right  to  the  exclusive  possession 
of  the  sixty  acres,  on  the  ground  that  it  did  not  exceed  his 
share  ? 

As  the  case  does  not  show  that  there  had  been  any  partition 
l)etween  the  parties,  and  as  it  does  not  disclose  a  lease  from 
the  plaintiff  to  the  defendant,  nor  any  agreement  or  license  to 
occupy,  it  follows,  that  if  the  defendant  had  the  exclusive  right 
asserted,  its  source  must  be  found  in  the  law  of  the  relation 
that  existed  between  the  parties  as  tenants  in  common. 

A  tenancy  in  common  is  where  two  or  more  hold  possession 
of  lands  or  tenen^nts  at  the  same  time  by  several  and  distinct 
titles.  The  quantities  of  their  estates  may  be  different;  their 
proportionate  shares  of  the  premises  may  be  imequal;  the 
modes  of  acquiring  their  titles  may  be  unlike,  and  the  only 
unity  between  them  be  that  of  possession.  Thus  one  may 
hold  in  fee  and  another  for  life ;  one  may  acquire  his  title  by 
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purchase,  anether  by  descent;  one  may  hold  a  fifth,  another  a 
twentieth  and  the  like.  (2  Bl.  Com-  181;  Co.  Lit.  189  A.) 
Tenancies  in  common  differ  in  nothing  from  sole  estates,  but 
the  blending  and  unity  of  possession.  (2  Bl.  Com.  194.) 
"  Neither  the  co-tenants  knoweth  his  own  severalty,  and  there- 
fore they  all  occupy  promiscuously.  Tenants  in  common  are 
they  which  have  lands  and  tenements  in  fee  simple,  fee  taile, 
or  for  term  of  life,  etc. ;  and  they  have  such  lands  or  tenements 
by  several  titles,  and  not  by  a  joint  title;  and  none  of  them 
knoweth  of  this  his  severall,  but  they  ought  by  the  law  to  oe- 
cupie  these  lands  or  tenements  in  common,  and  pro  indiviso, 
to  take  the  profits  in  common.  And  because  they  come  to  such 
lands  or  tenements  by  severall  titles,  and  not  by  one  joint  title, 
and  their  occupation  and  possession  shall  be  by  law  between 
them  in  common,  they  are  called  tenants  in  common."  (Litt. 
188  &.)  Coke,  in  commenting  upon  the  for^;oing  passage,  re- 
marks as  follows:  "  The  essential  difference  between  joint  ten- 
ants and  tenants  in  common  is,  that  joint  tenants  have  the 
land  by  one  joint  title  and  in  one  right,  and  tenants  in  com- 
mon by  severall  titles,  or  by  one  title  and  by  severall  rights; 
which  is  the  reason  that  joint  tenants  have  one  joint  freehold, 
and  tenants  in  common  severall  freeholds.  Onely,  this  prop- 
ertie  is  common  to  them  both,  viz:  that  their  occupation  is 
undivided,  and  neither  of  them  knoweth  his  part  in  severall." 
(Coke  Litt  Sec.  292.)  In  section  three  hundred  and  twenty- 
three  it  is  stated  that  "each  of  the  tenants  in  common  may 
enter  and  occupy  in  common,  per  my  et  per  ioid,  the  lands  and 
tenements  which  they  hold  in  common;"  and  this  notwith- 
standing they  are  severally  seized. 

From  these  citations  it  is  manifest  that  by  the  very  law  of 
the  relation  existing  between  tenants  in  common^  each  and 
©very  of  them  has  the  right  to  enter  upon  and  occupy  the 
whole  of  the  common  lands  and  every  part  thereof.  The  rule 
that  tenants  in  common  hold  their  lands  by  unity  of  poesession 
inculcates  something  more  than  the  technical  truth  that  the 
possession  of  one  tenant  is  prima  facie  the  possession  of  the 
other.     In  our  judgment  it  also  involves  the  doctrine  tliat  the 
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tenants,  respectively,  have  a  right  to  enter  upon  the  whole, 
and  upon  every  part  of  the  whole  land,  and  to  occupy  and  en- 
joy the  whole  and  every  part  of  it,  and  that  the  tenants,  re- 
spectively, are  restrained  by  correlative  obligation,  from  resist- 
ing an  exercise  of  this  right  in  either  of  its  branches.  The 
citations  from  Littleton  go  directly  to  this  conclusiv/n :  "  They 
(the  co-tenants)  oi^ght  by  law  to  occupy  their  lands  or  tene- 
ments in  common."  "  Their  occupation  and  possession  shall  be 
by  law  between  them  in  common."  "  One  tenant  in  common 
has  a  right  of  enjoyment  of  the  common  property.'*  (2  Bon. 
In.  314.)  These  quotations  are  wholly  irreconcilable  with  the 
idea  that  one  tenant  in  common,  as  such,  can  have  the  right 
to  exclude  his  co-tenant  from  any  portion  of  the  conmion  lands 
in  advance  of  partition.  Before  partition,  a  tenant  in  common 
has  no  share,  except  one  which  is  undivided;  and  that  he  can- 
not possess  in  severalty,  for  the  reason  that  it  is  undivided ;  and 
furthermore,  he  "  knoweth  not  of  this,  his  severall."  The  only 
unity  between  tenants  in  common  is  the  unity  of  possession,  and 
if  each  man  knew  and  could  designate  his  part  in  severalty, 
without  partition,  "even  this  unity  would  soon  be  destroyed." 
(2  Bl.  Com.  192.)  "He  who  has  no  right  to  possess,  except  in 
common  with  others,  in  claiming  the  right  to  possess  solely  any 
any  part  of  that  to  which  the  conunon  right  extends,  utters  a 
solecism. 

Counsel  insist  that  "while  the  defendant  occupies  no  more 
than  his  proportionate  share,  such  possession  is  consistent  with 
the  common  title,  and  therefore,  his  possession  is  no  ouster." 
It  is  true  that  the  bar©  occupation  of  the  sixty  acres  by  the 
defendant  is  not  inconsistent  with  the  common  title;  but  couple 
with  that  occupation  a  refusal  on  his  part  to  allow  the  plain- 
tiff to  enter  upon  and  occupy  the  sixty  acres  with  him,  and 
we  have  then  a  possession  in  him  that  is  not  consistent  with 
the  common  title^  and  which,  therefore,  does  amount  to  an 
ouster. 

But  counsel  rely  upon  authority  "to  demonstrate  that  ten- 
ants in  common  can  [as  matter  of  right]  occupy  and  enjoy 
their  common  estate. in  severalty  before  partition,  and  without 
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incurring  any  of  the  consequences  that  result  from  an  adverse 
possession."  We  have  examined  the  cases  referred  to,  and  fail 
to  find  in  them  any  traces  of  the  doctrine  contended  for.  In 
Mumford  v.  Brown,  1  Wend.  52,  it  was  adjudged  simply  that 
''a  tenant  in  common,  hiring  the  share  of  his  co-tenant,  and 
continuing  in  possession  at  the  expiration  of  the  term,  doing 
no  act  to  prevent  the  co-tenant  from  occupying  with  him,  is 
not  liable  to  double  rent  as  holding  over,  though  notice  to 
quit  has  been  given."  In  Kray  v.  Goodwin,  16  Mass.  1,  the 
only  point  decided  was  that  "  if  the  tenants  in  common,  hy 
agreement,  occupy  separate  parts  of  the  common  property, 
trespass  will  lie  by  one  of  them  against  the  other  who  removes 
personal  property  of  the  former  therefrom  against  his  will." 
And  it  is  undoubtedly  true,  as  suggested  by  Mr.  Justice  Wilde, 
in  the  opinion,  that  where  there  has  been  no  agreement  for 
separate  occupation,  neither  of  the  tenants  would  have  a  right 
to  remove  the  property  of  the  other  from  the  common  lands 
against  the  will  of  the  owner.  But  there  is  nothing  in  all 
this  that  has  the  slightest  relation  to  the  point  here  made  for 
the  respondent.  Because  one  tenant  cannot  assault  another, 
or  interfere  with  his  goods  with  impunity,  it  certainly  does 
not  follow  that  one  can  occupy  a  part  of  the  common  lands 
and  exclude  his  companion  therefrom,  even  though  the  part 
should  not  exceed  the  tenant's  share.  In  Marcy  v.  Marcy,  6 
Met.  360,  one  of  the  points  adjudged,  having  to  do  with  ten- 
ants in  common,  is  the  following :  "  Where  one  of  two  ten- 
ants in  common  of  lands  conveys  the  whole  estate  to  A.  by  a 
deed,  with  warranty,  and  A.  enters,  claiming  title  to  the  whole, 
and  on  being  requested  by  the  co-tenant  to  give  up  a  moiety 
thereof,  refuses  so  to  do,  and  declares  that  he  will  stand  a  law- 
suit before  he  will  give  it  up,  there  is  an  ouster  of  the  co- 
tenant  which  will  entitle  him  to  maintain  a  writ  of  entry." 
Obviously,  there  is  nothing  in  this  judgment  bearing  upon  the 
particular  question  now  under  consideration;  nor  is  there  any 
argument,  illustration  or  remark  in  the  opinion  that  touches 
it.  These  are  the  only  cases  to  which  we  have  been  referred 
as  being  opposed  to  the  doctrine  that  a  tenant  in  common 
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does  not  and  cannot  "know  his  severall"  in  advance  of  par- 
tition,  and  in  our  judgment  those  cases  do  not  make  that  pos- 
sible which  is  declared  to  be  impossible  by  the  maxim.  There 
is  no  decision  nor  saying,  in  the  books,  that  questions  the  uni- 
versality of  the  maxim,  or  that  suggests  any  ground  of  assur- 
ance that  if  the  rule  were  otherwise,  the  premonition  of 
Blackstone  that  "  the  unity  of  possession  would  soon  be  de- 
stroyed," would  not  be  speedily  realized  in  the  fact.  We  close 
the  discussion  upon  this  point  by  remarking,  that  the  general 
principle  as  stated  in  Littleton  has  been  reasserted  in  the 
broadest  terms  by  a  recent  text  writer:  "Each  owner  in 
respect  to  his  share  has  all  the  rights,  except  that  of  sole  pos- 
session, which  a  tenant  in  severalty  would  have."  (1  Wash. 
R  416.) 

On  the  grounds  stated,  we  consider,  that  if  there  was  no 
ouster  proved  at  the  trial,  it  was  not  for  the  reason  that  it 
appeared,  by  legal  conclusion,  that  the  defendant  had  a  right 
to  the  sole  possession  and  enjoyment  of  the  sixty  acres,  they 
being  no  more  and  "  less,  even,  than  his  share." 

Second  —  But,  assuming  that  the  defendant  had  no  exclusive 
right  to  the  possession  of  the  sixty  acres,  it  is  insisted  that 
there  was  still  no  ouster,  and  on  the  ground  of  either  one  of 
two  reasons.  It  is  said,  first,  that  one  tenant  in  common  can- 
not, by  legal  possibility,  be  ousted  by  another,  unless  the 
ouster  be  of  the  whole  of  the  property  held  in  common;  or, 
if  the  law  be  otherwise,  then  secondly,  that  there  can  be  no 
ouster  without  a  denial  of  title;  aud  that  there  was,  in  this 
case,  no  such  denial,  but,  to  the  contrary,  the  plaintiff's  title 
was  formally  acknowledged. 

1.  Is  an  ouster  of  one  tenant  in  common  by  another,  from 
less  than  the  whole  breadth  of  the  common  lands,  impossible 
as  matter  of  law?  The  learned  counsel  maintains  that  such 
an  ouster  is  impossible;  we  consider  that  it  is  not,  and  shall 
proceed  to  state  the  reasons  why.  The  question  will  be  treated 
both  upon  principle  and  authority. 

The  position  of  counsel  is  not  in  keeping  with  some  of  the 
▼lews  expressed  in  argument     In  discussing  the  proposition 
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which  we  have  just  dismissed,  it  was  urged  that  "while  the 
defendant  occupied  no  more  than  his  proportionate  share,  such 
possession  was  consistent  with  the  common  title,  and  in  con- 
templation of  law  was  the  possession  of  the  plaintiff,  and  there- 
fore was  no  ouster."  Xow,  this  involves  an  admission,  that  if 
one  tenant,  of  his  own  head,  should  take  up  and  hold  in  sev- 
eralty any  more  than  his  just  share  of  the  common  land,  and 
exclude  his  co-tenant  therefrom,  it  would  (particularly  if  the 
title  were  denied)  amount  to  an  ouster;  and  it  follows  that  it 
is  possible  that  one  tenant  may  oust  another,  to  a  legal  intent, 
without  ousting  him  of  the  whole  of  the  lands. 

Further:  In  the  passage  above  quoted,  and  elsewhere,  coun- 
sel maintains  that  whether  any  given  act  will  amount  to  an 
ouster,  must  depend  upon  whether  the  act  is  or  is  not  con- 
sistent with  the  common  title;  that  is,  consistent  with  the 
common  right  to  occupy  and  enjoy,  for  beyond  that,  there  is, 
as  to  tenancies  in  common,  no  common  title.  This  generali- 
zation is  advanced  as  a  test,  by  which  to  determine  whether  a 
tenant  has  or  has  not  been  ousted  as  the  result  of  any  given 
act;  and  we  accept  the  test  as  being  generally  correct.  It 
follows,  then,  that  whether  the  exclusion  of  one  tenant  by 
another  is  from  the  whole  of  the  land,  or  from  only  a  part  of 
it,  is  a  matter  of  entire  indifference;  for  the  partial  exclusion 
no  more  consists  with  the  common  right  to  occupy  than  the 
total  exclusion.  The  act  done,  in  the  one  case,  is  of  the  same 
essential  character  as  the  act  done  in  the  other.  In  both  cases 
the  result  reached  is  the  same  —  tortious  exclusion  —  and  the 
only  difference  between  the  cases  is,  that  in  the  one  the  wrong 
is  more  extended  than  it  is  in  the  other.  But  that  difference 
lies  in  circumstance  and  not  in  principle;  and  it  follows,  by 
the  very  point  of  the  agreed  test,  that  an  ouster  of  a  part  of 
the  common  land  by  one  tenant  in  common,  of  another,  is 
legally  possible.  The  test  may  be  fallacious;  but  assuming 
its  correctness,  the  position  of  counsel  is  a  mistaken  one, 
unless,  indeed,  it  can  be  successfully  contended  that,  while 
total  exclusion,  accompanied  (if  needs  be)  with  a  denial  of 
title  is  inconsistent  with  the  conmion  title  that  partial  exclu- 
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sion,  accompanied  (if  needs  be)  with  a  like  denial,  is  consistent 
with  it.  And  we  here  remark,  to  avoid  all  chance  for  misap- 
prehension, that  we  are  not  considering  now  whether  there 
can  be  an  ouster  without  denial  of  title;  for  present  purposes 
the  necessity  of  such  denial  may  be  taken  as  admitted.  The 
question  is,  simply,  whether  an  ouster  by  one  tenant,  of  another, 
of  less  than  the  whole  of  the  common  property,  can  be  accom- 
plished by  any  means. 

But  further:  He  who  asserts  that  one  tenant  in  common 
cannot  oust  a  co-tenant  of  a  part  of  the  common  lands,  asserts 
that  there  may  be  a  case,  having  all  the  essential  character- 
istics of  an  ouster,  which  must  fail  not  only  of  apt  and  appro- 
priate remedy,  but  of  all  remedy,  either  at  law  or  in  equity. 
Partition  would  afford  no  redress  for  the  dispossession,  whether 
total  or  partial.  In  the  first  place,  the  tenant  expelled  might 
not  desire  a  partition ;  and  it  is  possible  that  a  partition  would 
be  equally  unwelcome  to  the  co-tenant  who  expelled  him.  In 
the  second  place,  partition  does  not  lie  between  tenants  in 
common  at  common  law  (2  Bl.  Com.  182,  191,)  and  we  are 
now  treating  the  subject  on  common  law  conditions  only.  And 
in  the  third*  place,  partition  in  equity  is  not  for  the  purposes 
of  redress  for  ousters,  nor  for  any  dcvscription  of  legal  wrong 
previously  committed ;  but  for  the  sole  purpose  of  terminating 
the  common  tenancy.  By  the  common  law  the  ejected  tenant 
was  not  only  entitled  to  be  restored  to  his  moiety,  but  to  dam- 
ages also.  (Coke  Litt.,  Vol.  I,  p.  906.)  In  chancery  in  par- 
tition cases  there  is  no  account  taken  of  damages,  but  of  mesne 
profits  only.  (1  Story's  Eq.,  Sec.  466.)  If  the  position  taken 
is  correct,  we  have  then,  not  only  a  distinction  without  any 
substantial  difference,  but  a  wrong,  by  exact  definition,  which 
knows  no  redress.  Nor  does  the  incongruity  stop  here;  for 
the  wrong  which  is  fully  redressed,  is  identical  in  every  ma- 
terial particular  with  the  wrong  vvhich  may  be  committed  with 
impunity.  The  two  wrongs  differ  only  in  dimensions;  but 
the  smaller  of  the  two  may  well  be  too  large  for  the  rule  of 
de  minimis. 

But  further:  Sufficient  has  been  said  to  show  that  the  posi- 
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tioB^  BOW  in  question,  is  opposed  not  only  to  the  sense  of  the 
thing,  but  also  to  the  general  analogies  of  the  law;  and  if 
maintainable  at  all,  it  must  be  upon  purely  technical  grounds. 
The  learned  counsel  recognizes  this  view,  and  puts  his  propo- 
sition distinctly  upon  the  ground  that  ^^it  consists  with  the 
maxim  that  the  possession  of  one  tenant  in  common  is  the  pos- 
session of  all/'  By  "consists/'  we  understand  counsel  to 
maintain  that  the  truth  of  his  proposition  may  be  deduced 
from  the  maxim.  The  maxim,  read  freely,  would,  undoubt- 
edly,  bear  out  the  proposition  that  one  tenant  cannot  oust  his 
co-tenant  of  a  part  of  the  common  lands;  and  so  read,  it 
would  also  establish  that  one  could  not  oust  the  other  of  the 
whole  of  the  land.  In  other  words,  the  maxim,  if  thus  ren- 
dered, would  establish  that  an  ouster  of  one  tenant  by  another 
was  impossible  in  law.  But  the  words  of  the  maxim  have  no 
bearing  upon  the  limited  "impossibility"  asserted,  except  as 
they  establish  a  larger  impossibility  that  includes  it,  and  there- 
fore, they  do  not  establish  the  proposition,  distinctively,  at  all. 
The  only  distinctive  proposition  which  the  letter  establishes  is, 
that  one  tenant  in  common  cannot  oust  another  in  any  event, 
inasmuch  as  the  possession  of  one  is  the  possession  of  the  other. 
The  conclusion  is,  that  the  maxim,  read  by  the  letter,  does 
not  establish  the  disputed  position  as  such. 

There  is  but  one  other  way  of  reading  the  maxim,  and  that 
is  juridically.  Juridically,  the  maxim  establishes  that  "the 
possession  of  one  tenant  is  the  possession  of  another  in  those 
cases  only  where  the  possession  is  not  adverse ; "  and  it  bears 
upon  no  point  of  law  but  that.  Therefore,  the  truth  of  the 
disputed  proposition  is  no  more  established  by  the  maxim, 
than  the  truth  of  the  maxim  is  established  by  the  dint  of  the 
proposition,  supposing  its  truth  to  be  given  and  that  of  the 
maxim  to  be  disputed.  The  proposition  of  the  maxim,  as 
qualified,  is,  in  part,  that  "  an  adverse  possession  by  one  ten- 
ant is  an  ouster  of  the  other."  The  proposition  of  counsel 
begins  where  the  other  leaves  off,  and  asserts,  "but  one  ten- 
ant cannot  by  legal  possibility  possess  any  part  of  the  land 
adversely,   unless  he   possesses  the   whole   of  it   adversely." 
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The  propositions  are  distinct  The  dialectician,  trying  their 
relations  by  the  tests  of  his  science,  would  be  likely  to  notice 
that  they  had  different  subjects  and  different  predicates;  and 
to  hold,  on  that  technical  ground,  that  they  could  not  be  inter- 
dependent. The  two  propositions  "consist"  with  each  other 
in  one  sense,  for  both  may  be  true  at  the  same  time.  They 
furthermore  consist  with  each  other  for  they  may  both  be  false 
at  the  same  time.  But  the  truth  of  the  maxim,  as  limited, 
being  given,  the  proposition  that  there  can  be  no  ouster  of  a 
part,  may  be  false;  therefore  the  truth  of  the  proposition  is 
not  only  not  deducible  from  the  maxim,  but  has  absolutely 
nothing  to  do  with  it.  No  other  technical  groimd  has  been 
invoked  in  favor  of  the  view  taken  for  the  respondent. 

A  tenant  in  common  may  injure  his  companion  by  ouster,  or 
by  doing  any  permanent  injury  to  the  freehold ;  and  the  power 
to  injure  in  either  of  these  modes  is  as  little  affected  by  legal 
as  it  is  by  moral  disabilities.  Nor  can  it  be  restrained  in  the 
nature  of  things,  except  by  the  capacity  of  man  to  do  wrong. 
So  far  as  the  power  to  injure  in  either  of  the  modes  stated  is 
concerned,  tenants  in  common  stand  to  each  in  no  other  atti- 
tude than  that  of  strangers.  In  thus  acting  inconsistently 
with  the-  common  title,  the  aggressing  tenant  puts  himself  out- 
side of  the  pale  of  the  relation  and  enters  upon  a  work  which 
the  law  of  the  relation  forbids.  In  that  behalf,  he  is  there- 
after his  own  man,  and  may  determine  for  himself  the  dimen- 
sions of  the  torts  he  will  commit.  He  may  trespass  upon  the 
rights  of  his  co-tenants,  by  permanently  injuring  a  part  of  the 
freehold,  or  by  laying  waste  the  whole  area  at  his  election. 
He  may  oust  his  co-tenant  from  a  part  of  the  common  estate, 
or  carry  the  ouster  to  the  maximum,  by  dispossessing  him  of 
the  whole  of  it  The  limited  oneness  of  the  parties,  inter- 
poses no  obstacle,  for  gw-ood  the  wrong  doing,  they  are  twain* 
.When  it  was  first  foimd  out,  and  adjudged  that  one  tenant  in 
common  could  oust  another,  we  consider  that  the  point  now 
made  for  the  respondent  was  in  effect  adjudged  i^inst  him. 

We  have  so  far  treated  the  question  upon  analogy,  and  with 
reference  also  to  certain  admitted  principles  governing  the 
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relation  of  tenants  in  common;  but  as  it  is  urged  that  these 
views  unsettle  the  foimdations,  we  consider  that  the  occasion 
might  not  be  fully  met  were  we  to  dismiss  the  point  in  hand 
without  investigating  it  upon  authority. 

To  support  the  proposition  in  question,  counsel  cite  from 
Coke  upon  Littleton,  (Vol.  2,  Sec.  323,)  as  follows:  "Also, 
in  the  case  aforesaid,  as  if  two  have  an  estate  in  common  for 
a  term  of  years,  the  one  occupy  all  and  put  the  other  out  of 
possession  and  occupation,  he  which  is  put  out  of  occupation 
shall  have  against  the  other  a  writ  of  ejectione  firmcB  of  the 
moiety,"  etc.  As  matter  of  reasoning,  the  truth  of  the  dis- 
puted position  does  not  follow  from  the  doctrine  of  the  quo- 
tation. In  the  first  place,  the  learned  writer  illustrates,  rather 
than  states,  a  proposition ;  or,  more  exactly,  he  states  a  propo- 
sition by  putting  a  case,  and  then  declaring  the  law  of  it.  But 
as  matter  of  mere  reasoning,  are  we  therefore  to  conclude  that 
the  legal  truth  declared  is  applicable  to  no  predicament  of 
facts  except  that  put  by  way  of  illustration?  The  habit  of 
the  reason  is  the  other  way ;  and  the  true  conclusion  w^ould  be, 
that  the  doctrine  announced  was  applicable  to  every  state  of 
fact5  substantially  like  the  facts  put.  Let  it  be  stated,  that 
"one  who  withholds  a  debt,  or  the  whole  of  a  debt  shall  be 
liable  to  an  action,"  would  it  follow,  by  even  plausible  con- 
clusion, that  an  action  would  not  lie  when  a  part  only  of  the 
debt  was  withheld?  Certainly  not;  and  for  the  reason  that 
the  several  Avithholdings  differ  merely  in  degree.  In  the  state- 
ment of  general  rules  or  principles,  terms  of  the  largest  com- 
prehension are  ordinarily  used,  but  it  is  to  be  remembered, 
omne  major  continet  in  se  miniis.  If,  then,  one  tenant  in  com- 
mon cannot  oust  his  co-tenant  of  a  part  of  the  common  property, 
the  warrant  for  it  must  be  found  elsewhere  than  in  the  passage 
cited  from  Littleton.  That  citation,  proprio  vigore,  does  not 
establish  the  proposition,  in  our  judgment. 

But  Coke,  in  commenting  upon  the  citation,  in  the  first 
place,  states  a  distinction  between  the  case  of  a  sole  occupa- 
tion by  one  of  "all"  the  land,  accompanied  by  an  exclusion 
of  the  other  from  the  possession,  and  the  case  of  one  tenant 
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taking  the  whole  of  the  profits;  holding  that  in  the  one  case 
there  would  be  an  ouster,  and  in  the  other  that  there  weould 
not;  and  then  proceeds  as  follows:  "But  if  he  drive  out  of 
the  land  any  of  the  cattell  of  the  other  tenant  in  common,  or 
not  suffer  him  to  enter  or  occupy  the  land,  this  is  an  eject- 
ment or  expulsion  whereon  he  may  have  ejedione  firmce  for 
the  one  moitie,  and  recover  damages  for  the  entirety,  but  not 
for  the  mesne  profits."  One  tenant,  then,  may  oust  another 
by  driving  "  any "  of  the  cattle  "  out  of  the  land  f'  or  by  not 
suffering  him  "to  enter  or  occupy  the  land."  The  position 
taken  here  for  the  appellant,  does  not  controvert  that  propo- 
sition in  either  one  of  its  branches.  In  short,  the  truth  of  the 
proposition  is  a  matter  utterly  foreign  to  the  point  in  question; 
for  conceding  its  truth,  the  truth  of  the  respondent's  postulate 
cannot  be  claimed  by  way  of  deduction.  The  word  "  any," 
as  it  occurs  in  the  phrase  "any  of  the  cattle,"  means  a  part 
of  the  cattle;  but  as  it  could  not  be  deduced  from  the  word 
*^  any,"  that,  if  one  of  the  tenants  should  drive  off  the  whole 
of  the  other's  cattle,  it  would  be  no  ouster,  so  it  cannot  be 
inferred  from  the  bare  statement:  "If  one  of  the  tenants 
occupies  the  whole  of  the  land  and  excludes  the  other  from  it, 
there  will  be  an  ouster  of  the  whole,"  that  if  one  tenant  should 
occupy  the  whole  of  a  given  part,  and  exclude  the  other  from 
the  whole  of  that  part,  that  it  would  not  be,  in  legal  judg- 
ment, an  ouster  from  the  whole  of  that  part,  "whereupon  he 
(the  ejected  tenant)  might  have  ejections  firmce  for  the  one 
moiety"  thereof.  On  the  contrary,  as  matter  of  reasoning, 
the  conclusion  would  be  the  other  way.  That  is  to  say:  the 
word  "  any,"  as  it  stands,  argues  that  if  the  whole  of  the  cat- . 
tie  should  be  driven  out  of  the  land,  the  act  wx>uld,  and  not 
that  it  would  not,  amoimt  to  an  ouster;  and  so,  by  parity  of 
reasoning,  the  word  "  whole,"  as  it  stands,  instead  of  favoring 
the  respondent's  proposition,  comes  but  little  short  of  demon- 
strating it  to  be  fallacious. 

But  further :  "  If  one  tenant  will  not  suffer  the  other  to  enter 
or  occupy  the  land "  (that  is,  the  whole  of  the  land)  there  ia 
an  ouster  by  the  direct  force  of  the  letter.    Now,  if  one  tenant 
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will  not  suffer  the  other  to  enter  upon  or  occupy  any  given 
part  of  the  whole,  he  does  not  suffer  him  to  enter  upon  or 
occupy  the  "whole"  of  it,  and  therefore,  in  such  case,  an 
ouster  results,  not  merely  by  the  methods  of  the  reason,  but 
by  the  direct  force  of  the  letter  also.  And  so  it  appears,  that 
the  citation  from  Littleton,  and  the  comment  thereon,  instead 
of  establishing  the  proposition  advanced  for  the  respondent, 
are  opposed  to  it;  first  —  by  necessary  deduction,  and  in  the 
second  place  —  by  direct  statement. 

The  case  of  Marcy  v.  Marcy,  6  Met.  372,  does  not  establish 
the  doctrine  contended  for,  but,  in  our  judgment,  might  well 
be  relied  on  as  authority  against  it.  But  we  cannot  stop  here 
to  give  an  analysis  of  the  case,  and  we  shall  pass  it  for  the 
present,  remarking  merely,  that  the  passage  inadvertently  cited 
from  the  opinion  of  Mr.  Justice  Hubbard  as  a  proposition  of 
law  advanced  by  him,  is  a  mere  statement  of  a  position  assumed 
by  counsel  in  argument.  The  case  of  Lloyd  v.  Oordon  and 
Wife,  2  Harris  and  McHenry,  260,  we  have  not  had  access  to; 
but  counsel  present  the  following  extract  from  the  opinion; 
"  So  long  as  one  tenant  in  common  is  possessed  of  any  part  of 
the  land,  he  shall  be  considered  in  possession  of  the  whole, 
unless  there  was  a  separation  of  a  part  by  actual  inclosures 
by  the  other,  who  also  denied  the  title  of  the  other  to  hold  in 
common."  This  extract,  upon  which  much  reliance  seems  to 
be  placed,  instead  of  supporting  the  point  made,  contravenes 
it  directly ;  for  it  states  that  the  holding  of  a  part  by  one  ten- 
ant in  common,  will,  under  certain  circumstances,  amount  to 
an  ouster  of  the  other  therefrom,  thereby  showing  that  an 
ouster  of  the  whole  of  a  portion  of  the  common  property  is 
not  an  impossible  event  in  the  opinion  of  the  Court.  We  have 
examined  the  other  cases  cited  for  the  respondent,  and  in  no 
one  of  them  is  the  point,  now  in  hand,  either  presented  or  dis- 
cussed. They  do  no  more,  in  effect,  than  to  reiterate  the  cita- 
tions from  Littleton  and  his  commentator,  previously  quoted 
and  answered. 

But  counsel  relies  upon  a  supposed  parliamentary  judgment, 
coinciding  with  the  view  presented  by  him.     Considering  the 
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great  care  and  deliberation  with  which  statutes  affecting  the 
oonunon  law  doctrines  of  real  property  are  and  have  been 
passed  in  the  British  Parliament,  any  expression  of  opinion  by 
that  body  on  a  common  law  question  of  that  character,  would 
doubtless  be  entitled  to  great  consideration.  Counsel  find 
the  judgment  alluded  to  in  the  third  and  fourth  Wm,  IV, 
C.  27,  S.  12,  cited  in  Adams  on  Ejectment,  p.  136.  The 
author  begins  by  stating  the  maxim  of  the  common  law,  that 
the  possession  of  one  tenant  in  common  is  prima  facie,  the 
possession  of  his  companion,  and  that  it  is  necesary  in  order 
to  enable  one  to  maintain  ejectment  against  the  other,  that  the 
latter  should  prove  an  actual  ouster.  The  learned  author  then 
proceeds  as  follows:  "Many  subtile  distinctions  have  been 
heretofore  taken  as  to  what  acts  shall  be  deemed  to  amount  to 
an  actual  ouster ;  and  it  was  in  one  case  expressly  decided  that 
'  the  bare  perception  of  the  whole  profits  for  twenty-six  years 
without  accounting,  was  insufficient;  but  these  difficulties  are 
ended  by  Stat.  3  and  4,  Wm.  IV,  O.  27,  S,  12,  which  abro- 
gates the  maxim  of  the  common  law,  and  enacts  that  when 
any  person  entitled  to  any  land,  or  rent,  as  coparcener,  joint 
tenant,  or  tenant  in  common,  shall  have  been  in  possession  or 
receipt  of  the  entirety,  or  more  than  his  undivided  share  of 
the  land  or  rent,  for  his  own  benefit  or  the  benefit  of  any  per- 
son other  than  the  person  entitled  thereto,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the  receipt  of  the 
person  so  as  aforesaid  entitled."  By  this  statute  the  rule  of 
the  common  law  w-as  "abrogated"  in  two  particulars,  and  a 
new  rule  enacted.  First :  Whereas,  by  the  common  law  a  bare 
receipt  of  the  whole,  or  of  any  lesser  portion  of  the  rents, 
was  no  ouster,  the  statute  provided  that  if  one  of  the  tenants 
received  the  whole  of  the  rents,  or  any  more  than  his  share  of 
them,  it  should  be  an  ouster  per  se.  Second :  Whereas,  by  the 
common  law,  possession,  whether  of  the  whole  or  of  a  part, 
did  not  per  se  amount  to  an  ouster,  it  was  provided  that  when- 
ever the  possession  w-as  of  the  whole,  or  of  more  than  the  ten- 
ant's share,  it  should  in  itself,  without  further  proof,  be  deemed 
an  ouster.     Laying  out  of  account  the  matter  of  rents,  the 
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only  common  law  truth  which  Parliament  can  be  said  to-  have 
recognized  in  this  piece  of  legislation,  is  the  maxim  that  the 
possession  of  one  tenant  in  common  is  the  possession  of  his 
companion  prima  fade;  and  all  that  Parliament  did  was  to  so 
limit  the  application  of  that  maxim  as  to  make  a  bare  posses- 
sion of  the  whole,  or  a  bare  possession  of  more  than  the  ten- 
ant's share  of  the  land,  an  ouster  in  itself.  Counsel  urges  that 
as  the  statute  makes  possession  of  more  than  the  tenant's  share 
of  the  land  an  ouster,  it  follows,  by  necessary  deduction,  that 
Parliament  must  have  been  laboring  under  the  impression  that, 
by  the  common  law,  a  possession  by  a  tenant  in  common  of  his 
share,  and  a  fortiori  of  a  part  less  than  his  share,  did  not 
amount  to  an  ouster.  To  this  we  agree.  But  the  true  conse- 
quence is  larger  than  that,  viz:  that  the  possession  of  one  ten- 
ant, however  restricted  or  expanded,  did  not  in  itself,  in 
parliamentary  judgment,  amount  to  an  ouster  under  any  im- 
aginable circumstances  at  common  law.  The  result  is  that  the 
statute  of  William  IV  does  not  recognize  or  assume  the  doctrine 
denied,  but  another  and  entirely  distinct  one,  which  is  on  all 
hands  admitted  to  be  a  rule  at  common  law. 

It  is  further  insisted  that  the  idea  that  one  tenant  in  com- 
mon can  be  ousted  of  a  part  of  the  common  property  involves 
an  absurdity ;  iEtnd  a  diversity  of  extreme  cases  are  put  by  way 
of  illustration.  The  point  made  to  establish  the  supposed 
absurdity  is,  that  as  the  tenants  cannot,  in  the  nature  of  things, 
severally  occupy  or  fill  the  same  space  at  the  same  time,  there- 
fore they  cannot  jointly  occupy  the  common  property,  except 
as  each  shall  be  allowed  a  several  point  to  stand  on  —  a  choice 
of  lines  on  which  to  travel  over  the  estate,  and  a  place  where 
each  can  eat  and  drink,  and  take  his  needful  repose,  without 
being  liable  to  be  disturbed  by  his  associates.  We  cannot  see 
that  the  rule,  which  we  are  disposed  to  uphold,  would  inter- 
fere at  all  with  the  exemptions  claimed ;  for  those  limited  im- 
munities are  essential  to  the  beneficial  possession  and  enjoy- 
ment of  the  common  property  by  the  tenants,  and  therefore 
eflch  of  thorn  may  claim  those  immunities  as  matter  of  right. 
They  ai^  but  means  to  the  end  of  joint  beneficial  posseeaioii. 


658  Oabpentieb  v.  Wbbstke.  [Sup.  Ct. 

Opinion  of  tlie  Court. 

r  '  ' 

The  question  of  ouster  by  one  tenant  in  common  of  another, 
is  a  question  of  intention  to  be  found  by  the  jury  from  the 
overt  acts  proved  in  the  case.  (Prescott  v.  Nevers,  4  Mason, 
330;  Cummings  v.  Wymanj  10  Mass.  468.)  And  if  the  jury 
should  find  an  ouster,  in  an  ejectment  brought  by  one  tenant 
against  another,  irom  evidence  tending  to  prove  merely  that 
the  defendant  refused  to  let  the  plaintiff  into  a  joint  occupancy 
of  the  particular  spot  of  ground  upon  Mrhich  the  defendant  was 
temporarily  standing  or  lying  at  the  time  when  he  was  formally 
required  so  to  do,  or  refused  peremptorily  to  allow  his  asso- 
ciate "to  occupy  the  same  bed  with  him,"  the  verdict  would 
probably  be  set  aside  and  a  new  trial  granted.  It  was  held  in 
Keay  v.  Goodwin,  16  Mass.  1,  that  an  exclusive  occupation  of 
a  part  of  the  land  for  a  temporary  purpose,  such  as  piling 
boards  and  lumber,  did  not  amount  to  an  ouster. 

But  the  point  made  for  respondent  m^y  be  met  by  author- 
ity. In  5  Bacon's  Abridgment,  page  299,  the  author,  in  dis- 
cussing the  subject  of  partition,  states  that  "the  bare  fact 
that  part  of  the  land  of  which  partition  is  sought  by  bill  in 
chancer}',  is  adversely  held  by  one  joint  tenant  or  tenant  in 
coiinnon,  ^vill  not  prevent  the  Court  from  taking  jurisdiction 
to  decree  partition  before  the  controversy  as  to  title  is  settled 
at  law."  This  statement  is  directly  opposed  to  the  theory  that 
one  tenant  in  common  cannot  be  disseized  by  his  companion 
of  less  than  the  whole.  The  author  takes  the  case  of  an  adverse  • 
holding  of  a  part,  and  says  that  chancery  will  not  delay  a 
partition  until  the  controversy  has  been  settled  at  law.  And 
how  settled  at  law  except  by  ejectment?  (Overtoil's  Heirs  v. 
Woodfolk,  6  Dana,  374.) 

Marcy  v.  Marcy,  6  Met.  360,  previously  cited,  was  a  writ 
of  entry  to  recover  an  undivided  moiety  of  fifteen  acres* of 
land,  parcel  of  a  larger  tract  of  which  the  parties  were  or  had 
been  tenants  in  common.  One  of  the  points  made  for  the 
defendant  was  that  there  had  never  been  any  valid  partition  of 
any  portion  of  the  common  property,  and,  therefore,  that  the 
action  did  not  lie  as  to  the  fifteen  acres.  The  defendant 
claimed,  however,  that  there  had  been  a  partition  of  the  whole 
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farm,  less  the  fifteen  acres.  The  Court  held  that  "it  was 
imnocessary  to  determine  what  title  had  been  acquired  by  the 
parties  in  consequence  of  the  parol  partition;  whether  they 
w^re  still  tenants  in  common,  as  the  defendant  contended,  or 
whether  they  own  in  severalty."  Why  unnecessary?  On  the 
respondent's  theory  the  result  properly  depended  upon  the 
solution  of  the  very  question  which  the  Court  thought  had 
nothing  to  do  with  it.  It  is  manifest  on  the  face  of  this  case, 
not  only  that  one  tenant  recovered  of  his  co-tenant,  in  a  writ 
of  entry,  a  part  of  premises  assumed  to  be  undivided  for  all 
the  purposes  of  judgment,  but  that  the  recovery  was  had  in 
spite  of  the  specific  objection  now  taken  for  the  respondent. 

In  Stedman  v.  Smith,  8  El.  and  Bl.  p.  1,  it  appeared  that 
the  parties  were  coterminous  proprietors,  and  that  a  wall 
between  their  several  lands  was  the  common  property  of  the 
two.  It  appeared  further  that  the  defendant  in  1855  erected 
a  wash-house  on  his  own  premises,  the  roof  of  which  occupied 
the  whole  width  of  the  wall  along  the  wash-house  so  far  as  it 
was  contiguous  thereto;  and  he  let  into  the  wall  a  stone  on 
which  was  inscribed,  "  This  wall  and  the  ground  on  which  it 
stands  belongs  to  Mr.  Smith,  1856."  The  question  raised, 
was,  whether  the  evidence  tended  to  prove  an  ouster,  and  the 
point  was  decided  in  the  affirmative.  In  this  case  the  action 
involved,  not  the  whole,  but  a  part  only  of  the  wall  owned  in 
common.  Jackson  v.  Tibbits,  9  Cow.  241,  was  an  action  of 
ejectment  for  one  hundred  and  twenty-nine  acres  of  land,  par- 
cel of  a  much  larger  tract  held  originally  in  common.  A  par- 
tition had  been  made,  at  an  early  day,  and  the  defendant  had 
possessed  the  premises  demanded,  for  twenty  years,  claiming 
under  the  partition.  The  suit  was  brought  upon  the  theory 
that  the  partition  was  a  nullity,  and  that  the  plaintiff  there- 
fore was  a  tenant  in  common  of  the  one  hundred  and  twenty- 
nine  acres  parcel  of  the  larger  tract.  The  partition  was  held 
to  be  null,  but  the  defendant  had  judgment  on  the  ground  of 
twenty  years  adverse  possession.  This  is  also  a  direct  adjudi- 
cation of  the  point  in  controversy.     Wherever  it  is  not  possi- 
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ble  for  one  tenant  to  oust  his  companion,  it  must  be  impossible 
also  to  possess  adversely  to  him. 

In  Bennett  v.  Clemen-ce  et  al.,  6  Allen  10,  the  parties  were 
tenants  in  common  of  a  tract  of  land,  and  the  plaintiff  owned 
a  tract  adjoining  in  severalty.  The  plaintiff  erected  a  perma- 
nent building,  the  principal  part  of  which  stood  upon  his  own 
land,  but  a  small  portion  of  it  was  on  the  common  lands,  but 
not  enough  to  be  used  separately  with  any  advantage  to  the 
occupant.  It  was  held  "that  such  an  exclusive  appropriation 
of  a  part  of  the  common  lands  by  one  tenant  in  common,  to 
his  own  use,  by  the  erection  of  a  permanent  structure,  was 
evidence  of  an  ouster  of  the  co-tenant;"  and  it  was  stated  as 
a  general  truth,  that  "a  tenant  in  common  may  re-enter  into 
the  part  from  which  he  has  been  ousted,  provided  he  can  do 
80  without  a  forcible  entry  or  breach  of  the  peace." 

The  entire  correctness  of  these  decisions  is  not  only  mani- 
fested by  the  principles  and  analogies  already  adduced,  but 
also  from  a  well  settled  doctrine  to  which  we  now  for  a  moment 
invite  attention.  If  one  tenant  in  common  convoy  a  particu- 
lar part  of  the  lands  held  in  common,  to  a  stranger,  the  deed 
is  void,  or,  at  least,  voidable,  as  to  his  co-tenant,  though  ^ood 
against  the  grantor.  It  follows,  then,  that  if  the  grantee 
should  enter  upon  and  occupy  the  part  so  conveyed  to  him, 
and  should,  furthermore,  exclude  the  co-tenant  therefrom,  that 
the  latter  would  have  his  action  to  be  let  into  possession. 
According  to  StarJc  v.  Barrett,  15  Cal.  368,  "the  conveyance 
could  have  no  legal  effect  to  the  prejudice  of  the  co-tenant," 
but  "that,  until  partition,  the  grantee  would  be  entitled  to 
the  use  and  possession  as  co-tenant,  in  the  parcel  conveyed, 
with  the  other  owners."  Ifow,  if  the  act  of  exclusion,  in  the 
case  put,  would  amount  to  an  ouster,  why  should  not  the  same 
act,  if  performed  by  the  maker  of  the  deed,  be  followed  by  a 
like  consequence?  ITo  reason  can  be  suggested  except  those 
we  have  previously  considered  and  held  to  be  fallacious. 

We  close  the  discussion  on  this  branch  of  the  general  sub- 
ject, by  suggesting  that  the  cases  which  have  been  cited,  are 
to  be  regarded  as  so  many  judicial  expositions  of  the  true 
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meaning  of  the  rule  as  stated  in  Littleton.  By  that  statement, 
the  one  tenant  must  "occupy,"  as  distinguished  from  " pos- 
sess.'* He  must  also  put  the  other  "  out  of  occupation.*'  The 
aggrossing  tenant  must  occupy  *^  all " — that  is,  he  must  actually 
occupy  all  of  that  from  which  he  excludes  his  companion — 
the  sole  point  and  purpose  of  the  author  being  to  state  that, 
as  between  tenants  in  common  and  joint  tenants,  there  could 
be  no  ouster  except  one  that  was  actual,  as  contradistinguished 
from  constructive.  And  that  Coke  understood  that  to  be  the 
only  point  made  in  the  text,  is  entirely  manifest  from  the  first 
passage  in  his  general  comment,  which  passage  we  here  repro- 
duce as  it  is  written :  "  The  one  occupy  all  and  put  the  other  out 
of  possession."  These  are  words  materially  added,  for  "  albeit 
one  tenant  in  common  take  the  whole  profits,  the  other  hath  no 
remedie  by  law  against  him,  for  the  taking  of  the  whole  profits 
is  no  ejectment." 

Third  —  The  remaining  ground  upon  which  it  is  argued  that 
no  evidence  was  introduced  at  the  trial  tending  to  prove  an 
ouster,  is,  that  there  was  none  tending  to  prove  a  denial  of 
plaintiff's  title  by  the  defendant;  but,  on  the  contrary,  that 
the  evidence  was  decisive  to  show  that  his  title  as  tenant  in 
common  was  formally  and  persistently  acknowledge  ]. 

In  case  an  ouster  is  sought  to  be  proved,  as  between  tenants 
in  common,  on  the  ground  that  the  defendant  being  in  the  sole 
possession  of  the  land,  refused  to  pay  to  his  co-tenant  his  just 
share  of  the  rents  and  profits,  the  refusal,  unaccompanied  with 
a  denial  of  the  title  of  the  co-tenant,  will  not  amount  to  an 
ouster.  The  case  of  Fisher  v.  Prosser,  1  Cowp.  217,  cited  for 
the  respondent,  goes  to  that  conclusion  only.  The  case  at  bar 
is  of  an  entirely  different  impression.  On  grounds  already 
stated,  the  plaintiff  had  a  right  of  entry  upon  the  demanded 
premises;  and  that  right  was  denied  and  resisted  —  the  defend- 
ant being  at  the  time  in  the  sole  occupation  of  the  sixty  acres. 
Littleton  gives  the  rule  applicable  to  the  facts  of  this  case  in 
the  passage  previously  cited;  and  the  ouster  therein  declared 
consists  sololy  in  a  putting  "  out  of  possession  and  occupa- 
tion;"  and  it  is  well  settled  that  exclusion  from  possession 
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and  putting  out  of  possession  are  equivalents  in  law.  Coke 
(Sec.  823)  makes  no  account  of  denial  of  title  in  the  sense  in 
which  the  phrase  is  used  in  the  ohjection;  for  he  says  if  one 
tenant  in  common  "will  not  suffer  the  other  to  enter  and 
occupy  the  land,  this  is  an  ejectment  or  expulsion."  These 
definitions  make  the  ouster  to  consist  in  overt  acts;  and  if  the 
co-tenant  is  either  expelled  or  excluded  from  the  land  by  rea- 
son of  them,  he  having  the  right  to  remain,  or  to  enter  upon 
it,  all  the  facts  are  ascertained  which  the  definitions  contem- 
plate. And  it  may  be  added,  that  such  overt  acts  practically 
deny  the  only  "title"  directly  involved  in  the  transaction, 
viz :  the  then  present  right  of  entry.  The  admission  made  by 
the  defendant  of  the  plaintiff's  title,  whether  studied  or  other- 
wise, in  our  judgment,  amounts  to  nothing.  Allegans  corUra- 
ria  non  est  audiendus.  A  disseizor  cannot  qualify  his  own 
wrongs.  (Bicard  v.  WilliaTns,  7  Wheat.  59.)  Exactly  stated^ 
the  defendant  admitted  the  right  of  property,  which  was  sev- 
eral, and  which  no  hostile  action  on  his  part  could  presently 
affect,  but  denied  the  right  which  was  joint  and  which  it  was 
within  his  power  to  thwart,  viz:  the  right  of  immediate  pos- 
session. If  the  defendant  had  denied  the  several  right  of 
property  and  allowed  the  plaintiff  to  enter,  no  ouster  would 
have  resulted;  and  it  follows  that  a  mere  verbal  admission  of 
that  right  cannot  defeat  an  ouster  wrought  out  upon  other  and 
sufficient  grounds.  "  The  defendant  positively  refused  to  let 
the  plaintiff  into  possession,"  and  therein  he  denied  to  the 
plaintiff  the  benefit  of  the  title  which  he  admitted  to  be  fully 
vested  in  him. 

There  is  a  diversity  of  methods  by  which  it  may  be  proved 
that  one  co-tenant  has  been  ousted  by  another,  and  that  now 
in  question  is  one  of  the  number,  and  is  not  to  be  confounded 
with  the  others.  The  authorities  are  decisive,  that  when  the 
co-tenant  makes  a  proper  demand,  not  for  his  share  of  the  rents 
and  profits,  but  to  be  let  into  possession,  and  the  request  is 
refused,  and  the  tenant  upon  whom  the  demand  is  made  con- 
tinues in  possession  thereafter,  such  possession  will  be  consid- 
ered as  adverse,  even  though  there  was  no  formal  denial  of 
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title.  The  result  of  the  cases  is  well  presented  in  2  Green- 
leafs  Evidence,  Sec.  318:  "An  ouster  in  such  case,  therefore, 
must  be  proved  by  acts  of  an  adverse  character ;  such  as  claim- 
ing the  whole  for  himself,  denying  the  title  of  his  companion, 
or  refusing  to  permit  him  to  enter,  and  the  like. 

The  respondent  insists  that  the  demand  made  by  the  plaintiff 
was  substantially  defective,  for  the  reason  that  the  precise  share 
of  the  plaintiff  in  the  rancho  was  not  stated.  The  answer  of 
the  defendant  shows  that  he  knew  at  the  time  his  answer  was 
filed,  that  the  plaintiff  owned  an  undivided  half  of  the  rancho 
as  tenant  in  common  with  him;  and  the  evidence  tended  to 
prove  that  he  knew  of  the  relation  at  the  time  of  the  demand, 
and  that  the  plaintiff  was  the  principal  owner.  If  the  defend- 
ant knew  that  he  and  the  plaintiff  were  tenants  in  common, 
and  that  plaintiff  was  the  principal  owner,  the  jury,  in  view 
of  those  and  the  other  facts  in  the  case,  might  very  well  have 
concluded  that  the  defendant  knew  the  precise  extent  of  the 
plaintiff's  interest  at  the  date  of  the  demand,  if  the  fact  was 
material  to  be  proved. 

It  is  further  insisted  that  the  demand  must  be  considered  as 
abortive,  for  the  alleged  reason  that  the  plaintiff  demanded 
the  sole  possession  of  the  premises  —  the  demand  made  involv- 
ing a  notice  to  quit.  The  demand,  so  far  forth  as  it  was  in 
writing,  required  the  defendant  '^  to  let  the  plaintiff  into  pos- 
session," etc.  The  words  "let  into  possession,"  when  occur- 
ring in  a  connection  like  the  one  in  which  they  were  used,  do 
not,  in  our  judgment  import  a  notice  to  quit;  but  if  the  ques- 
tion admits  of  any  doubt,  still  it  appears  by  the  record  that 
the  plaintiff  during  his  interview  with  the  defendant  states!  to 
him  verbally  that  he  wanted  "  to  be  let  into  the  possession  of 
the  land  with  the  defendant,"  and  "the  defendant  did  not 
accede  to  said  demand,"  but  "positively  refused  to  let  the 
plaintiff  into  possession."  When  the  written  demand  and  the 
verbal  explanation  are  considered  in  connection  with  each  other, 
it  is  apparent,  that  the  claim  of  the  plaintiff  was  not  for  the 
Bole  but  the  joint  possession  of  the  premises  demanded. 

It  is  further  insisted  for  the  respondent  that  inasmuch  as  the 
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Mexican  grant  under  which  both  parties  claim  title  was  of 
two  square  leagues,  to  be  located  within  certain  exterior  bound- 
ary lines,  containing  six  square  leagues,  and  inasmuch  as  jno 
survey  and  location  had  been  made  before  the  commencement 
of  the  action,  it  cannot  be  considered  that  the  defendant  had 
been  guilty  of  an  ouster,  even  though  all  the  legal  views  here- 
tofore expressed  in  this  opinion  should  be  admitted  or  assumed 
to  be  correct. 

It  is  urged  that  in  Ferris  v.  CcK>ver,  10  Cal.  590,  and  in  Ma- 
honey  V.  Van  ^Ymkle,  21  Cal.  552,  the  defendants  wore  mere 
trespassers  without  title;  and  the  point  made,  is,  that  a  dis- 
tinction should  be  taken  between  the  case  of  a  defendant  with 
title  and  that  of  a  defendant  without  title. 

The  parties  are  tenants  in  common.  The  defendant,  in  his 
answer',  recognizes  that  relation  as  existing  between  himself 
and  the  plaintiff,  and  he  cannot  properly  claim  any  right,  or 
any  exemption,  exc(?i)t  such  as  are  due  to  him  under  the  law 
by  which  that  relation  is  governed.  The  defendant,  by  the 
rule  of  the  relation,  is  entitled  to  possess  the  land,  and  every 
part  of  it,  in  common  with  the  plaintiff;  and  the  plaintiff  has 
the  right  to  possess  the  land,  and  every  part  of  it,  in  common 
with  him ;  but  if  either  the  one  or  the  other  prevents  his 
associate  from  entering  upon  the  land,  or  any  part  thereof,  he 
performs  an  act  which  the  law  of  the  relation  forbids,  and  the 
wrong  would  be  none  the  less  a  wrong  for  the  reason  that  it 
was  perpetrated  by  a  coproprietor.  We  do  not  find  it  at  all 
essential  to  consider  whether  the  original  grant  to  Castro  and 
Pacheco  passed  the  legal  title  to  them  on  the  delivery  of  the 
grant.  It  is  enough  that  it  passed  to  the  grantees  an  imme- 
diate and  vested  interest  in  the  quantity  of  land  therein  speci- 
fied, (Fremont  v.  The  United  States,  17  How.  512,)  with  the 
joint  right  to  hold  and  possess  to  the  larger  boundaries  until 
Burvey.  (Ferris  v.  Coover,  10  Cal.  590;  Mahomy  v.  Van 
Winkle,  21  Cal.  552 ;  Thornton  v.  Mahoney,  24  Cal.  569.)  In 
short,  the  record  finds  that  the  relation  of  tenants  in  common 
exists  between  the  parties,  and  that  it  has  existed  since  the 
10th  day  of  March,  1860.    We  must  accept  that  relation  as  a 
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Act,  and  our  only  oflSee  in  error  is  to  adjudge  upon  the  rights 
of  the  parties  by  the  tegts  which  the  law  of  that  relation  sup- 
plies. 

Judgment  reversed  and  new  trial  ordered. 


ISAAC  ROFF  V.  C.  P.  DUANE,  W.  G.  ROSS,  DANIEL 
HARVEY,  FREDERICK  HOOD,  DANIEL  DONALD- 
SON, JOHN  A.  KELLEY,  DANIEL  SWEENY,  and 
PATRICK  H.  OWENS. 

Bbnt»  and  PKoriTS  IN  FoRCiBLB  Bntbt  AND  Dbtainsb. — Ai  the  right  to  the 
poBsesfiion  of  the  premises  is  not  in  issue  in  an  action  for  forcible  entry  and 
unlawful  detainer,  if  it  is  found  that  at  the  time  of  the  alleged  forcible 
entry  the  plaintiff  had  the  actual  and  peaceable  possession,  and  that  the  de- 
fendants unlawfully  detained  the  premises,  the  plaintiff  is  entitled  to  recover 
the  monthly  rents  and  profits  during  the  time  of  the  unlawful  detainer,  with- 
out regard  to  the  nature  or  extent  of  the  right  or  title  by  which  he  held  the 
possession. 

Btidbncv  in  FORCIBLB  Bntbt  AND  UNLAWFUL  DETAINER. —  If  D.  and  H.  are 
In  the  peaceable  possession  of  a  lot  of  land,  and  S.  and  S..  accompanied  by 
others  —  their  employes  —  forcibly  evict  them  therefrom  and  take  posses- 
sion, and  then  lease  the  lot  to  R.,  who  entern  into  peaceable  posse^ision,  and 
five  days  afterwards  D.  and  H.,  with  others,  forcibly  dispossess  R.  and  take 
possession,  and  R.  brings  an  action  of  forcible  entry  against  them,  D.  and 
H.  cannot  introduce  evidence  of  their  prior  eviction  by  S.  and  S.  in  defense. 

Bffkct  of  Stating  PuRrosE  of  Evidence. —  If  a  document  is  offered  in 
evidence,  and  the  party  offering  it  stateR  that  he  offers  It  for  a  particular 
purpose,  it  must  be  confined  in  its  effect  as  evidence  to  the  purpose  ex- 
pressed when  it  was  offered. 

A  Leasv  in  Form  not  Signed  bt  the  Lessor. —  A  lease  in  form,  which  con- 
tains the  name  of  one  person  as  lessor  in  the  body  of  it,  and  is  signed  by 
another  person,  and  also  the  lessee.  Is  not  a  lease,  nor  is  It  admissible  in 
evidence  In  an  action  of  forcible  entry  and  unlawful  detainer  on  behalf  of 
the  nominal  lessee,  (the  plaintiff  In  the  action,)  for  the  purpose  of  showing 
the  extent  of  the  property  which  the  plaintiff  claims  he  possessed. 

Admission  of  Illbqal  Testimony. —  If  Illegal  testimony  is  admitted  by 
the  Court  below,  and  the  appellate  Court  cannot  determine  whether  the 
finding  of  the  Court  below  was  based  on  this  or  other  testimony  in  the  case, 
the  Judgment  will  be  reversed. 

Appeal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

The  complaint  averred  that  on  the  11th  day  of  May,  18G3, 
the  plaintiff  ^as  and  for  a  long  time  had  been  in  the  peaceable 
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possession  of  the  land  in  dispute.  Plaintiff  testified  that  he 
went  into  possession  on  the  7th  day  of  May,  1863,  and  was 
forcibly  evicted  by  defendants  on  the  eleventh  of  the  same 
month.  The  instrument  offered  in  evidence  by  plaintiff  as  a 
lease,  was  dated  on  the  7th  day  of  May,  1863.  It  purported 
to  lease  the  land  to  plaintiff  for  the  term  of  one  month  from 
the  7th  day  of  May,  1863.  The  action  was  commenced  on 
the  27th  day  of  May,  1863.  October  19,  1863,  the  Court 
gave  judgment  for  restitution  of  the  entire  tract  of  land,  and 
for  the  monthly  value  of  the  rents  and  profits  up  to  the  day 
of  rendition  of  judgment.  The  plaintiff  testified  on  the  trial 
that  he  went  on  to  the  premises  in  dispute  imder  an  agreement 
with  Smith  and  Sullivan,  but  did  not  see  or  sign  the  paper 
purporting  to  be  a  lease,  until  the  9th  day  of  October. 

After  plaintiff  had  rested,  defendants'  counsel  called  as  a 
witness  F.  Hood,  and  offered  to  prove  by  him  the  following 
facts: 

1.  That  the  defendants,  five  or  ten  days  prior  to  the  alleged 
forcible  entry  in  this  suit,  were  in  the  quiet  and  peaceable 
possession  and  occupation  of  the  premises  described  in  the  com- 
plaint in  this  action;  and  while  in  such  possession,  E.  L.  Sul- 
livan and  Charles  K.  Smith,  being  the  parties  referred  to  by 
Eoff  in  his  testimony,  forcibly  entered,  and  forcibly  evicted 
these  defendants  therefrom;  and  also  with  force  tore  down 
and  burnt  the  building  by  them  occupied;  and  that  the  build- 
ing from  which  Roff  was  evicted  was  erected  by  Sullivan  and 
Smith  within  twenty-five  yards  of  the  house  so  burned  by 
them. 

2.  That  said  Sullivan  and  Smith  employed  and  paid  parties 
fifty  dollars  each  per  day  for  tearing  down  and  burning  said 
building,  evicting  these  defendants  and  holding  possession 
against  them,  and*  that  such  employes  were  fully  armed  with 
deadly  weapons  for  that  purpose. 

The  counsel  for  the  plaintiff  objected  to  such  evidence  upon 
the  grounds  that  it  was  immaterial,  irrelevant,  and  constituted 
no  defense  to  the  action* 
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The  Court  sustained  the  objections,  to  which  ruling  the  coun- 
sel for  the  defendants  excepted. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Bermett,  Cook  &  Clarke,  for  Appellants. 

The  counsel  for  the  plaintiff  stated  that  he  "only  offered 
the  paper  purporting  to  be  a  lease  in  evidence  for  the  purpose 
of  showing  the  -extent  of  the  property  which  the  plaintiff 
claimed  he  possessed."  The  right  of  the  plaintiff  (if  any  he 
had)  extended  only  over  the  land  of  which  he  had  actval  pos- 
session. He  could  recover  nothing  by  virtue  of  constructive 
possession.  {Plume  v.  Seward,  4  Cal.  94;  Lawrence  v.  Fulton, 
19  Cal.  684,  690.)  This  lease  would  be  admissible  only  by 
reason  of  its  relevancy  for  one  of  two  objects ;  1st  —  To  prove 
title ;  2d  —  To  enable  the  plaintiff  to  recover  beyond  the  limits 
of  his  actual  possession.  It  was  not  relevant  or  admissible  for 
either  of  these  purposes;  yet,  by  reason  of  its  introduction, 
the  plaintiff  was  enabled  to  recover  to  the  extent  of  the  bound- 
aries therein  specified,  and  far  beyond  any  pretense  of  actual 
possession.  Thus,  this  instrument  was  not  only  irrelevant,  but 
its  introduction  has  been  positively  prejudicial  to  the  de- 
fendants. 

The  judgment  for  rents  and  profits  is  greater  than  the  law  • 
authorizes.  Eoff,  at  the  most,  had  the  right  of  occupying  the 
premises  only  for  one  month.  The  Court  finds  the  monthly 
rents  and  profits  to  be  twenty  dollars.  Roff's  month  com- 
menced on  the  7th  day  of  May.  It  would  terminate  on  the 
7th  of  June.  Yet  the  Court  has  given  judgment  for  the  rents 
and  profits  from  the  11th  of  May  to  the  7th  of  October,  being 
the  sum  of  ninety-eight  dollars.  This  sum  of  ninety-eight 
dollars  the  Court  has  trebled.  This  is  manifestly  all  wrong. 
The  plaintiff  could  have  no  claim  for  rents  and  profits  after 
his  interest  or  estate  had  ceased.  According  to  the  principle 
on  which  the  Court  rendered  judgment,  if  the  cause  had  not 
been  "  finally  submitted  "  for  five  years,  the  Court  would  have 
gone  on  adding  the  monthly  rents  for  the  whole  period, 
and  then  trebling  the  aggregate  sum.    Then  Smith  and  Sullivan 
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could  have  brought  their  ejectment,  an»d  a^ain  recover  the  rents 
and  profits  from  the  7th  day  of  J'axie,  AS63,  down  to  the  time 
of  judgment, 

Hoge  &  Vi'ilson,  for  Respondent 

The  lease  was  clearly  admissible  for  the  purpose  of  showing 
the  nature  and  character  of  the  plaintiff's  possession,  whether 
peaceable  or  otherwise,  and  the  extent  of  that  possession.  The 
validity  of  the  lease  cannot  be  tried  in  this  form  of  action,  as 
this  Court  has  re})eatedly  decided,  and  particularly  in  the  case 
of  McCaulcy  v.  V\/eller,  12  Gal.  528,  529.  Nor  is  it  perceived 
what  right  a  mere  intruder  or  trespasser  has  to  question 
the  validity  of  a  lease  as  between  the  person  in  possession  of 
lands  and  the  owner  under  whom  he  takes  that  possession,  and 
whose  right  he  acknowledges;  and  particularly  when  in  this 
case  the  owners  all  recognize  the  relation  of  landlord  and  tenant, 
and  the  validity  of  the  lease.  It  is  not  for  the  wrongdoer  to 
question  the  validity  of  the  lease.  That  is  a  matter  entirely 
between  the  parties  to  the  lease,  and  cannot  be  raised  in  this 
action.  The  paper  in  question  W'as  offered,  as  such  documents 
alw^ays  are,  to  show  the  possession,  its  character,  and  extent* 
It  was  done  in  the  case  already  cited,  and  in  many  others,  and, 
as  we  think,  is  eminently  proper  in  cases  like  these.  The  very 
case  cited  by  the  counsel  for  the  appellants,  of  Mitchell  v. 
Davis,  23  Cal.  382,  decides  the  very  point  in  our  favor. 
If  it  were  otherwise,  it  would  not  avail  the  defendants,  as  the 
evidence  was  ample  without  it,  and  it  could  not  possibly  have 
done  the  defendants  any  injury. 

By  the  Court,  Rhodes,  J. 

This  is  an  action  of  forcible  entry  and  detainer.  The 
Coimty  Court,  on  appeal,  found  for  the  plaintiff,  and  the 
defendants  appeal  from  the  judgment  and  the  order  denying 
a  new  trial.  Several  of  the  grounds  assigned  by  the  defend- 
ants on  their  motion  for  a  new  trial  —  that  the  judgment 
is  against  the  evidence;  that  the  plaintiff  was  a  mere  servant  or 
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hired  man  of  Smith  and  Sullivan;  and  that  the  possession  of 
the  plaintiff  was  a  mere  scrambling  possession — belong  to  the 
same  general  class  and  relate  altogether  to  the  weight  or  suffi- 
ciency of  the  evidence.  The  Court  below  found  that  the  plain- 
tiff was  in  the  peaceable,  actual  and  quiet  possession  of  the 
premises,  and  that  the  defendants  were  guilty  of  the  forcible 
entry  and  detainer  complained  of ;  and  it  is  scarcely  necessary 
to  repeat  that  where  there  is  any  evidence  of  a  fact  in  issue 
which  is  passed  on  by  the  Court  below,  and  where  the  Court 
below  has  denied  the  motion  for  new  trial  based  on  the  ground 
that  the  finding  is  contrary  to  the  evidence,  or  to  the  weight 
of  the  evidence,  or  that  the  evidence  is  insufficient  to  support 
the  finding,  this  Court  will  not  reverse  the  order  of  the  Court 
below,  unless  the  order  is  manifestly  an  abuse  of  the  legal  dis- 
cretion of  the  Court  The  order  in  this  case  is  not  subject  to 
that  objection. 

The  defendants  contend  that  the  judgipent  for  the  rents  and 
profits  is  greater  than  the  law  authorizes,  because,  they  say, 
the  plaintiff  at  most  had  the  right  of  occupying  the  premises, 
according  to  his  lease,  only  one  month.  The  objection  might 
be  tenable  if  the  object  of  the  action  waa  to  determine  the 
right  to  the  possession  of  the  premises,  or  to  recover  the  rents 
and  profits,  the  right  to  which  depended  on  the  right  to  the 
possession  of  the  premises;  but  the  right  to  the  possession  is 
not  directly  or  incidentally  in  issue.  The  inquiry  is,  Had  the 
plaintiff  the  actual  and  peaceable  possession  at  the  time  of 
the  forcible  entry  complained  of?  And  if  that  issue  and  the 
unlawful  detainer  are  found  for  the  plaintiff  the  law  awards 
to  him  the  monthly  value  of  the  rents  and  profits  during  the 
time  of  the  detention  without  regard  to  his  right  or  title  in 
the  premises. 

They  make  the'  further  point,  that  the  Court  erred  in 
excluding  the  evidence  offered  by  them  to  prove  that  five  to 
ten  days  prior  to  the  alleged  forcible  entry  they  were  in  the 
peaceable  occupation  of  the  premises,  andHhat  Sullivan  and 
Smith,  the  lessors  of  the  plaintiff,  forcibly  entered  and  evicted 
them,  and  tore  down  and  burnt  the  appellants'  building,  and 
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employed  and  paid  persons  therefor  and  for  holding  posses- 
sion against  them,  the  employes  being  armed  with  deadly 
weapons  for  that  purpose.  Upon  those  facts,  they  were  en- 
titled to  have  instituted  and  maintained  against  Sullivan  and 
Smith  an  action  for  the  forcible  entry  and  detainer,  or  an  action 
of  ejectment,  if  they  had  also  the  right  of  possession;  but  the 
forcible  entry  upon  the  appellants  did  not  authorize  them  to 
seek  redress  by  making  a  forcible  entry  upon  the  actual  and 
peaceable  possession  of  another.  It  was  the  object  of  the 
statute  not  only  to  prevent  and  punish  the  forcible  entry  of 
those  having  no  right  of  entry,  but  also  of  those  who,  having 
a  right  of  entry  given  by  law,  make  entry  "  with  strong  hand," 
or  "  with  multitude  of  people."  The  forcible  entry  of  Sullivan 
and  Smith  is  no  justification  of  the  forcible  entry  of  the  ap- 
pellants upon  the  respondent  If  the  evidence  offered  had  been 
admitted,  it  would  not  have  constituted  a  defense  to  the  action, 
for  in  addition  to  the  reasons  already  given,  there  was  no  offer 
to  show  that  the  respondent  participated  in  the  alleged  forcible 
entry  of  Sullivan  and  Smith,  and  his  privity  in  estate  with 
Sullivan  and  Smith  would  not  render  him  directly  or  indirectly 
liable  for  their  wrongful  acts. 

The  appellants  also  assign  as  error,  the  admission  in  evidence 
of  a  document,  purporting  to  be  a  lease  of  the  premises  to  the 
plaintiff  for  one  month.  In  the  body  of  the  lease,  Charles 
K.  Smith  is  described  as  the  lessor,  but  it  ia  not  executed  by 
him,  it  being  signed  by  E.  L.  Sullivan  and  the  lessee.  The 
premises  described  in  the  lease,  have  the  same  name  and  num- 
ber of  acres  and  about  the  same  boundaries  as  the  tract  de- 
scribed in  the  complaint  The  signatures  to  the  lease  were 
admitted  to  be  genuine  signatures  of  Sullivan  and  the  plaintiff. 
The  defendants  objected  to  the  lease  being  given  in  evidence 
on  the  grounds :  "  1st  —  That  it  is  incompetent,  irrelevant  and 
illegal  testimony;  2d  —  That  it  was  not  a  lease  from  Smith  to 
Eoff ;  3d  —  That  it  was  not  a  lease  from  Sullivan  to  Eoff ;  4:th 
' — That  the  paper*  in  its  body  purported  to  be  a  lease  from 
Smith  to  Eoff,  and  that  Eoff  never  executed  it;  and  5th  —  That 
as  a  lease  it  was  a  nullity  as  between  Smith  and  Roff."     The 
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counsel  for  the  plaintiff  thereupon  stated  that  he  only  offered 
the  paper  in  evidence  "  for  the  purpose  of  showing  the  extent 
of  the  property  which  the  plaintiff  claimed  he  possessed." 
The  defendants  renewed  their  objections  to  the  document 
offered  for  the  purpose  stated,  and  the  Court  overruled  the 
objections  and  allowed  it  to  be  read  in  evidence,  and  the  de- 
fendants excepted. 

The  plaintiff  now  insists  that  the  lease  was  admissible  "  for 
the  purpose  of  showing  the  nature  and  character  of  the  plain- 
tiff's possession,  whether  peaceable  or  otherwise,  and  the  ex- 
tent of  that  possession.  If  it  was  admissible  for  any  purpose, 
it  must  be  confined  in  its  operation  to  the  purpose  expressed 
when  it  was  offered.  Is  it  admissible  for  that  purpose?  It 
evidently  is  not  the  lease  of  Smith,  nor  is  it  the  lease  of  Sul- 
livan, for  Smith  does  not  sign  it,  and  Sullivan  does  not  profess 
to  make  it.  It  does  not  amount  to  a  lease,  and  is  no  more  in 
substance  than  the  document  would  have  been  if  there  had 
been  a  blank  where  Smith's  name  appears,  and  there  had  been 
no  signature  but  that  of  the  intended  lessee.  It  thus  becomes 
unnecessary  to  determine  whether  a  lease  made  between  Smith 
or  Sullivan  as  the  lessor,  and  the  plaintiff  as  the  lessee,  would 
have  been  admissible  as  evidence  to  prove  the  extent  of  the 
premises  claimed  by  the  plaintiff,  for  the  record  does  not  pre- 
sent that  question.  The  question  is,  in  substance,  whether  a 
draft  of  a  lease  unexecuted  by  the  lessor  is  competent  evidence 
to  prove  the  extent  of  the  land  claimed  by  the  nominal  lessee. 
The  plaintiff  did  not  enter  under  that  document,  nor  did  he 
profess  to  have  done  so,  and  he  does  not  pretend  to  have  seen 
it  until  several  days  after  his  entry  on  the  lands.  The  point 
that  the  defendants,  being  wrongdoers,  have  no  right  to  ques- 
tion the  validity  of  the  lease  has  no  force,  because  the  docu- 
ment is  not  in  fact  a  lease.  We  are  clear  that  the  document 
was  not  admissible  for  the  purpose  for  which  it  was  offered, 
for  a  paper,  in  form  a  lease,  to  be  executed  by  both  lessor  and 
lessee,  but  in  fact  executed  by  the  lessee  alone,  does  not  tend 
to  extend,  limit  or  define  the  boundaries  of  the  lands  held  or 
claimed  by  the  nominal  lessee.     We  cannot  say  that  because 
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the  remaining  evidence  was  suflScient  to  authorize  the  Court 
to  find  for  the  plaintiflF,  therefore  the  error  in  admitting  the 
lease  became  immaterial,  for  it  is  impossible  for  us  to  ascertain 
-whether  the  Court  found  that  the  plaintiff  was  in  the  posses- 
sion of  the  whole  premises  sued  for  or  any  part  thereof,  from 
the  lease  or  from  the  other  testimony  in  the  case. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial. 

Mr.  Chief  Justice  Sandebson  expressed  no  opinion. 


I 


THE  PEOPLE  V.  THOMAS  B.  POOL. 

Justification  of  a  Homicide. —  The  right  to  take  Ufe  tn  defense  of  one*8 
person,  habitation,  or  property,  or  for  the  protection  of  those  whom  by  the 
law  of  nature  he  is  bound  to  protect,  is  founded  on  necessity;  and  when 
this  defense  is  interposed  In  Justification  of  a  homicide,  the  first  inquiry  is 
as  to  the  alleged  necessity. 

Bamiu  —  If  an  officer  in  fresh  pursuit  of  criminals  comes  suddenly  upon  seTeral 
of  them,  and  calls  out'  **  You  are  my  prisoners  —  surrender :  "  and  at  the 
same  time  points  a  gun  towards  them,  they  are  not  Justified  in  firing  on 
him,  or  in  taking  his  life. 

Same. —  If  several  persons  commit  a  robbery,  and  immediately  flee  from  the 
scene  of  it,  and  are  pursued  soon  after  by  an  ofllcer,  who  overtakes  them 
at  a  distance  of  ten  or  twelve  miles  from  the  place  where  the  crime  was 
committed,  and  is  slain  by  them  in  an  attempt  to  arrest  them,  on  the  trial 
for  the  homicide  the  People  may  introduce  evidence  of  the  robbery,  and 
the  defendant's  connection   with  It. 

Proof  of  Intent  with  which  Homicide  was  Committed. —  In  ascertaining 
the  degree  of  guilt  of  one  who  has  committed  a  homicide.  It  Is  Important  to 
determine  the  Intent  with  which  the  act  was  done.  The  intent  may  be 
proved  by  evidonce,  direct  or  circumstantial,  tending  to  establish  the  fact. 

Act  of  One  Conspirator  the  Act  of  All. —  If  several  persons  consplr* 
together  to  commit  a  robbery,  and  to  resist  arrest  even  to  the  taking  of  life, 
and  after  the  robbery  is  committed  take  the  life  of  an  oflicer  In  resisting  an 
arrest,  whatever  Is  said  or  done  by  any  one  of  them  In  furtherance  of  the 
common  design  Is  a  part  of  the  res  gcstce,  and  the  act  of  all. 

Notice  by  an  Officer  of  his  Official  Character. —  Where  a  party  Is  ap- 
prehended in  the  commission  of  an  offense,  or  upon  fresh  pursuit  afterwards, 
notice  of  the  ofllcial  character  of  the  person  attempting  to  make  the  arrest, 
or  of  the  cause  of  the  arrest,  Is  not  necessary. 

AiuuasT  without  a  Warrant. —  A  peace  ofllcer  may,  without  a  warrant,  arrest 
a  person  for  a  felony  he  has  committed  —  though  not  committed  in  the 
officer's  presence  —  when  the  criminal  Is  fleeing  from  the  scene  of  the  crime. 
I. —  The  words  **  when  he  is  pursued  Immediately  after  an  escape  "  in  the 
one  hundreth  and  thirty-seventh  section  of  the  Practice  Act,  are  not  used 
la  the  sense  of  an  escape  from  custody,  but  in  the  sense  of  flight  from  the 
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scene  of  the  crime :  nnd  the  wordai  "  Immediate  pursuit,"  are  the  same  at 
"  fresh  pursuit  "  usea  in  common  law  phrase  In  criminal  cases. 

What  is  Immediate  ob  Fresh  PuRSnrr  or  Criminals. —  If,  after  the  com- 
mission of  a  felony,  the  guilty  parties  flee  to  avoid  an  arrest,  and  within 
three  or  four  hours  are  pursued  hy  officers  for  the  purpose  of  apprehending 
them,  and  the  officers  hy  dllisrent  pursuit  overtake  them  at  a  distance  of 
twelve  miles  from  the  place  where  the  crime  was  committed,  this  Is  an 
immediate  or  fresh  pursuit  of  the  criminals. 

Statute  defining  Mcrder  in  the  First  Degree. —  The  adjectives  "  wilful." 
*'  deliberate,"  and  "  premeditated."  considered  In  connection  with  the  con- 
text  In  the  phrase  "  or  for  any  other  kind  of  wilful,  deliberate,  and  pre- 
meditated klliing,"  found  in  that  section  of  the  Act  concerning  crimes  and 
punishments  defining  murder  In  the  flrst  degree,  are  merely  cumulative  and 
expressive  of  the  same  idea. 

Bobbery. —  If  the  Court  in  Its  charge  to  the  Jury  characterizes  the  crime  of 
robbery  as  an  *'  outrage,"  it  Is  not  calculated  to  prejudice  the  cause  of 
the  defendant,  or  do  him  an  Injury. 

Charob  to  Jury  as  to  their  Verdict. —  To  charge  the  jury  that  they  "  have 
the  power  to  find  the  defendant  guilty  of  murder  In  the  first  degree,  murder 
In  the  second  degree,  or  manslaughter,  or  not  guilty,"  is  the  same  in  effect 
as  to  charge  them  that  It  Is  their  province  so  to  find. 

Definition  of  Murder. —  Bach  of  the  phrases,  "  wilful  killing,"  **  deliberate 
killing,"  and  "  premeditated  killing."  standing  in  relation  to  the  offense  of 
murder,  embraces,  essentially,  the  legal  idea  of  the  other. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
El  Dorado  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

James  Johnson,  for  Appellant. 

J,  G,  McCidlough,  Attorney-General,  for  the  People, 

By  the  Court,  Cuekey,  J. 

The  defendant  was  indicted  with  others  for  the  murder  of 
Joseph  M.  Staples,  committed  on  the  first  day  of  July,  1864, 
at  a  place  called  Somerset  House,  in  El  Dorado  County.  The 
defendant  plead  not  guilt.  On  the  trial  it  was  proved  that 
at  about  ten  o'clock  of  the  evening  of  the  day  previous,  the 
<lefendant  with  thirteen  other  persons  stopped  two  stage 
conches  which  were  on  their  way  from  the  then  Territory  of 
Nevada  to  Placendlle,  in  the  County  of  El  Dorado,  and  by 
violence  took  from  one  of  them  a  large  amount  of  gold  — 
gold  coin  and  bullion  —  which  was  in  the  custody  of  the  person 
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having  charge  of  the  coach  in  which  the  same  was  when 
taken.  The  scene  of  the  robbery  was  about  twelve  miles 
from  the  Somerset  House,  and  about  fourteen  miles  from 
Placerville.  Soon  after  the  stage  coaches  arrived  at  the 
latter  place,  and  the  deceased,  who  was  a  Deputy  Sheriff  of 
El  Dorado  County,  became  informed  of  the  robbery,  he  and  a 
constable  started  in  pursuit  of  the  robbers,  and  at  about  five 
o'clock  the  next  morning  came  upon  some  of  them  at  the 
Somerset  House,  where  they  were  together  in  a  room,  and 
finding  a  gim  standing  at  the  door  of  the  room  the  deceased 
took  it  into  his  possession,  and  then  opening  the  door  addressed 
the  defendant  and  his  companions,  saying  to  them :  "  You  are 
my  prisoners  —  surrender ;"  and  at  the  same  time  pointing 
toward  them  the  gun  which  he  held  in  his  hands,  while  they, 
on  their  part,  instead  of  surrendering,  drew  their  pistols  and 
opened  fire  on  the  deceased.  Several  of  the  shots  took  effect 
upon  a  vital  part  of  his  body,  causing  his  death  in  a  few  min- 
utes. After  the  firing  had  been  commenced  by  those  in  the 
room,  the  deceased  shot  the  defendant,  by  which  he  was  dis- 
abled. 

The  defendant  was  found  guilty  of  the  murder  of  Staples, 
and  was  sentenced  to  be  executed.  From  this  judgment  he 
has  appealed,  and  counsel  on  his  behalf  asks  this  Court  to 
reverse  the  judgment  on  several  grounds,  which  we  have  care- 
fully considered,  and  concerning  which  we  will  now  pronounce 
our  judgment. 

I.  It  appears  from  the  evidence  in  the  case  that  Staples  did 
not,  at  the  time  he  attempted  to  arrest  the  defendant  and  his 
companions,  inform  them  in  terms  of  his  official  character,  nor 
the  cause  for  the  attempted  arrest,  and  it  is  therefore  argued 
on  the  defendant's  behalf  that  the  homicide  was  justifiable. 

A  false  and  mischievous  notion  seems  to  have  obtained  to  a 
considerable  extent  that  a  person  may  justify  or  excuse  the 
slaying  of  his  fellow  being  for  causes  which  fall  far  short  of 
any  exigency  from  which  it  may  be  lawfully  presumed  the  act 
of  the  slayer  was  necessary  for  the  defense  of  his  person,  habi- 
tation, or  property,  or  for  the  protection  of  those  whom  by 
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tlie  law  of  nature  he  is  bound  to  protect  and  defend.  The 
rigl.t  of  defense  in  the  eases  indicated  is  founded  on  necessity, 
and  when  sought  to  be  interposed  in  justification  of  the  act, 
the  first  inquiry  is  as  to  the  alleged  necessity.  Then,  were  it 
assumed  that  the  defendant  and  the  men  with  him  were  inno- 
cent of  the  crime  for  which  the  deceased  sought  to  arrest 
them,  and  ignorant  of  his  official  character,  could  it  be  said 
they  were  justified  by  the  circumstances  which  transpired  in 
taking  his  life  ?  lie  had  it  in  his  power  to  shoot,  at  the  moment 
he  informed  them  that  they  were  his  prisoners  and  demanded 
their  surrender,  and  yet  he  did  not  exert  such  power;  besides 
which,  his  language  and  menace,  as  associated,  was  calculated 
to  convey  the  idea  that  he  did  not  design  violence  if  they  would 
heed  his  demand.  The  circumstances,  in  our  judgment,  did 
not,  even  on  the  hypothesis  stated,  justify  or  excuse  the  taking 
of  the  life  of  the  deceased.  But  whether  the  crime  conmiitted 
"was  of  the  magnitude  of  murder  in  the  first  degree,  depends 
upon  the  entire  circumstances  of  the  case. 

The  defendant  objected  to  the  evidence  offered  and  given  at 
the  trial  in  relation  to  the  robbery,  and  now  insists  that  the 
Court  erred  in  permitting  any  examination  as  to  that  offense 
and  the  defendant's  connection  with  it.  In  our  view  of  the 
matter  it  w\is  material  for  more  reasons  than  one: 

First  — To  show  that  the  defendant  was  engaged  in  the  com- 
mission of  the  robbery,  and  that  he  and  his  confederates  had  a 
motive  beyond  their  own  protection,  as  men  innoceat  of  crime, 
in  killing  the  deceased  wliile  in  pursuit  of  them. 

Second  —  To  show  that  in  connection  with  their  criminal 
purpose,  they  had  agreed  to  resist  being  arrested  even  to  the 
death,  and  that  being  confederated  together  for  the  felonious 
purpose  of  robbery  and  resistance  to  the  civil  power  of  the 
Stat^,  the  killing  of  the  deceased,  by  whichever  of  them  actu- 
ally  done,  was  the  act  of  each  and  all  of  the  conspirators. 

Tliivd  — To  establish  a  condition  of  circumstances  from  which 
the  robbers  would  be  deemed  to  have  sufficient  notice  that  their 
pursuers  were  ofiicers  of  the  law,  or  citizens  in  pursuit  of  them 
as  malefactors. 
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(1.)  In  ascertaining  the  degree  of  guilt  of  one  who  has 
committed  a  homicide,  it  is  always  important  to  ascertain  the 
animus  with  which  the  act  was  done.  It  is  the  intent  with 
which  an  act  was  done  that  constitutes  its  criminality.  The 
intent  and  act  must  both  concur  to  constitute  the  crime.  An<? 
the  intent  must  therefore  be  proved.  The  proof  may^be  either 
by  evidence,  direct  or  indirect,  tending  to  establish  the  fact, 
or  by  inference  of  law  from  other  facts  proved.  (3  Greenleaf  8 
Ev.  Sec  13;  1  Bish.  Cr.  Law,  Sees.  253  to  257;  Fowler  v. 
Padgei,  7  Term  R.  514.)  Whenever  it  is  important  to  deter- 
mine the  character  of  the  act  perpetrated  and  to  ascertain  the 
intent  of  the  accused,  the  existence  of  any  motive  likely  to 
instigate  him  to  the  commission  of  the  crime  may  be  proved, 
and  is  relevant  and  competent  for  the  purpose  of  fixing  or  tend- 
ing to  fix  the  crime  upon  him.  (1  Stark.  Ev.  Sees.  13  and  14; 
Wharton's  Cr.  Law,  Sees.  635  and  850.) 

(2.)  By  the  act  of  the  defendant's  conspiring  with  those  who 
were  with  him  when  the  deceased  was  slain,  to  commit  robbery 
and  to  resist  arrest  even  to  the  taking  of  life,  they  jointly  as- 
sumed to  themselves,  as  a  body,  the  attribute  of  individuality, 
so  far  as  regarded  the  prosecution  of  the  common  design,  thus 
rendering  whatever  was  done  or  said  by  any  one  of  them  in 
furtherance  of  that  design  a  part  of  the  res  gestae,  and  therefore 
the  act  of  all.     (3  Greenleaf  s  Ev.  Sec.  94.) 

(3)  Where  a  party  is  apprehended  in  the  commission  of  an 
offense,  or  upon  fresh  pursuit  afterward,  notice  of  the  official 
character  of  the  person  making  the  arrest  or  of  the  cause  of 
the  arrest  is  not  necessary,  because  he  must  know  the  reason 
why  he  is  apprehended.  Cases  are  not  wanting  to  support 
this  doctrine.  In  the  case  of  Rex  v.  Davis,  7  Car.  and  Payne, 
785,  where  it  appeared  that  a  gamekeeper,  with  a  servant  of 
his  master,  were  out  at  night  and  heard  two  guns  fired,  and 
went  toward  the  place  and  got  into  a  covert  and  saw  some  men 
there,  who  ran  away,  and  the  ser^j^ant  pursued  them  and  got 
close  up  to  one  of  them  and  attempted  to  arrest  him,  and  was 
immediately  shot  through  the  side,  Baron  Parke  said:  "Where 
parties  find  poachers  in  a  wood,  they  need  not  give  any  inti- 
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mation  by  words  that  they  are  gamekeepers  or  that  they  come 
to  apprehend;  the  circumstances  are  sufficient  notice.  What 
can  a  person  poaching  in  a  wood  suppose,  when  he  sees 
another  at  his  heels  ? "  So  in  the  case  of  Rex  v.  WhithorM, 
Perry  and  Smith,  charged  with  the  murder  of  Richard  Eouno^ 
(3  Car.  &  P.  394,)  it  appeared  that  Rounce,  with  other  game- 
keepers, found  Perry  and  Smith  out  for  the  purpose  of  catch- 
ing hares  and  arrested  them.  The  persons  so  apprehended 
soon  after  called  to  Whithome,  who  came  up,  and  with  a  stidc 
shod  with  iron,  beat  the  gamekeepers  on  the  head,  killing 
"Rounce,  and  rescuing  Perry  and  Smith.  For  the  prisoners  it 
was  objected,  that  as  the  gamekeepers  did  not  announce  to  the 
prisoners  who  they  were,  the  arrest  was  illegal,  and  further, 
that  as  their  duty  was  to  apprehend  merely,  and  it  was  in 
proof  that  they  beat  the  prisoners,  that  would  reduce  the 
offense  to  manslaughter.  To  this  the  Court  answered  that 
with  respect  to  the  keepers  not  announcing  who  they  were, 
there  was  no  pretense  for  saying  the  prisoners  did  not  know 
that  perfectly  well.  They  did  not  make  any  question  of  their 
authority.  They  did  not  say,  "  You  have  no  right  to  take  us. 
Who  are  youf  or  anything  of  that  sort.  The  apprehension 
was  legal,  and  being  so,  all  the  I^al  consequences  must  follow. 
So  also  in  Eex  v.  Payne,  1  M.,  C.  C.  R  378.  Certain  game- 
keepers, upon  hearing  the  report  of  guns,  went  towards  the 
place  from  whence  the  sound  came.  The  prosecutor  saw  six 
persons  in  the  wood  who  were  poachers,  and  with  a  cocked 
pistol  ran  after  them  as  they  ran  away.  After  running  about 
fifty  yards,  they  made  a  stand.  One  of  them  shot  the  prose- 
cutor while  he  was  pursuing.  The  prosecutor  said  nothing*  to 
th»n  nor  they  to  him  before  he  was  shot.  At  the  trial  for 
maliciously  wounding  the  prosecutor,  it  was  objected  for  the 
prisoners  that  inasmuch  as  the  prosecutor's  authority  to  appre- 
hend the  prisoners  was  derived  from  the  Act  creating  the 
o^Fenae  for  which  he  attempled  to  arrest  them,  it  was  incum- 
bent on  him  to  give  them  notice  of  Tiis  authority.  The  objec- 
tion was  overruled,  and  upon  a  case  reserved,  the  Judges 
vot.  xxvii^— a? 
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were  of  opinion  that  the  circumstances  constituted  suflScient 
notice. 

In  the  case  of  a  public  officer  such  as  a  Sheriff  or  a  con- 
stable, acting  in  his  own  district,  his  authority  to  make  arrests  of 
persons  who  have  recently  committed  crimes,  is  to  be  deemed . 
a  matter  of  notoriety.  (Eoscoe's  Cr.  Ev.  754.)  The  robbers 
were  in  the  act  of  fleeing  with  a  portion  of  the  spoils  of  their 
crime  committed  several  hours  previous,  and  the  deceased  and 
the  constable  with  him  were  at  their  heels  in  fresh  pursuit* 
The  circumstances  of  having  committed  the  crime  of  robbing 
the  stage  coach  was  sufficient  to  cause  them  to  apprehend 
pursuit.  That  they  were  aware  they  were  pursued  appears 
by  the  evidence  of  one  of  the  party,  who  testified  that  Bulwer, 
one  of  the  robbers,  who  occupied  another  room,  came  to  the 
room  in  which  the  defendant  and  others  were,  and  waked  them 
and  told  them  to  get  up  —  that  somebody  was  after  them.  This 
was  just  before  the  deceased  came  to  the  door.  After  Staples 
was  killed  the  firing  was  kept  up  until  the  constable  surren- 
dered. It  was  after  this  the  constable  told  them  he  was  an 
officer,  and  they  demanded  of  him  to  show  his  authority,  and 
asked  him  "  How  in  hell  did  you  find  us  so  soon  t "  The  de- 
ceased, upon  entering  the  door  where  the  defendant  and  his 
confederates  were,  addressed  them,  "You  are  my  prisoners  — 
surrender."  These  words  were,  according  to  the  authorities, 
a  sufficient  notice  of  his  character  as  a  peace  officer.  (Eoscoe's 
Cr.  Ev.  755 ;  1  Iluss.  on  Crimes,  627 ;  1  Hale's  Pleas  of  the 
Crown,  461 ;  Mack-alley's  Case,  9  Coke  R,  68  b,  and  69  a.) 

It  ia  provided  by  statute  that  a  peace  officer  may,  without  a 
warrant,  arrest  a  person  for  a  felony  which  he  has  committed, 
though  not  committed  in  his  presence ;  and  also  where  a  felony 
has  in  fact  been  committed,  and  the  officer  has  reasonable 
cause  for  believing  the  person  arrested  to  have  committed  it. 
(Laws  1851,  p.  226,  Sec  134.)  The  one  hundred  and  thirty- 
seventh  section  of  the  same  statute  provides  that  when  arrest- 
ing a  person  without  a  warrant,  the  officer  must  inform  him  of 
his  authority,  and  the  cause  of  arrest,  except  when  he  is  in  the 
actual  commission  of  a  public  offense,  or  when  he  is  pursued 
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immediately  after  an  escape.  The  word  escape  we  do  not  un- 
derstand to  be  used  in  the  technical  sense  of  an  escape  from 
custody,  but  rather  in  the  sense  of  flight  from  the  scene  of  tho 
crime  to  avoid  being  arrested  and  brought  to  justice.  Even  a 
private  person  may  arrest  one  who  has  committed  a  felony, 
without  a  warrant  and  without  informing  him  of  the  cause 
thereof,  provided  such  arrest  be  made  on  pursuit  immediately 
after  the  commission  of  the  oflFense.  (Laws  1851,  p.  227,  Sec- 
tions 140,  141.)  It  would  be  strange  indeed  if  conditions, 
stricter  and  more  ceremonial,  were  imposed  on  peace  officers 
in  such  cases  than  upon  private  persons.  What  is  meant  by 
pursuit  imniediately  after  an  escape  or  immediately  after  the 
commission  of  the  oflFense?  Immediate  pursuit  is  substantially 
the  same  as  fresh  pursuit,  so  frequently  used  in  common  law 
phrase  in  criminal  cases.  The  phrase  "  when  he  is  pursued 
immediately  after  an  escape,"  is  not  to  be  taken  so  strictly  as 
to  defeat  its  reasonable  operation.  (1  Russ.  on  Crimes,  606, 
607.)  The  interval  which  may  elapse  between  one  event  and 
another  may,  in  a  particular  instance,  be  sufficient  to  destroy 
their  relations  as  immediate  in  time,  while  as  to  two  other 
events  the  same  interval  would  not  have  such  eflFect.  For  ex- 
ample, if  one  living  near  the  Post  Office  should  call  there  for 
a  letter  and  there  remain  an  hour  before  his  return  to  his  own 
place,  it  could  not  be  said  he  returned  immediately;  but  if  h% 
should  visit  a  foreign  country,  and  there  remain  only  for  a  few 
days  and  thence  depart  on  his  return  homeward,  it  might 
with  propriety  be  said  his  return  was  immediate.  Thus  it  is 
seen  that  immediate  is  a  word  of  relation,  and  as  a  measure  of 
time  is  itself  governed  in  degree  by  the  events  and  circum-^ 
stances  to  which  it  stands  in  a  qualifying  connection. 

The  conclusion  to  which  we  come  upon  the  questions  con* 
sidered  are: 

1st.  That  the  crime  of  robbery  was  committed  by  the  defend- 
ant and  others,  and  that  the  deceased  and  the  constable  with 
him  were  in  the  immediate  or  fresh  pursuit  of  the  robbers,  for 
the  purpose  of  apprehending  them  for  the  felony  they  had  per- 
petrated, when  the  homicide  was  committed. 
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2<L  That  die  defendant  and  his  companions  in  tke  crime  of 
robbery  were  aware  at  the  time  of  the  cause  for  which  thej  were 
pursued,  and  had  in  l^gal  ecniemplation  notice  of  the  character 
of  th^r  pursuers. 

3d.  That  the  testimony,  taken  as  true,  established  the  fact 
that  the  defendant  as  a  ccmspirator  with  others  to  commit  the 
crime  of  rc^bery,  and  to  resist  apprehension  therefor  even  to 
the  taking  of  life,  was  concerned  in  the  unlawful  killing  of  the 
deceased,  Joseph  M.  Staples,  while  in  the  discharge  of  his  duty 
as  a  peace  officer  in  the  County  of  El  Dorado,  and  that  the  cir- 
cumstances of  the  homicide  diowed  that  the  act  was  done  with 
an  abandoned  and  malignant  heart 

II.  The  defendant  complains  that  the  charge  of  the  Court 
to  the  jury  was  erroneous  in  several  important  particulars,  by 
which  his  cause  was  or  may  have  been  prejudiced.  If  this  be 
so,  the  judgment  should  be  reversed,  notwithstanding  the  evi- 
dence, under  proper  instructions,  mi^t  be  deemed  suf- 
ficient to  support  a  verdict  of  guilty  of  murder  in  the  first 
degree. 

(L)  In  defining  murder  in  the  first  degree  the  Court 
charged  the  jury  that  ^'  all  murder  whidi  shall  be  perpe- 
trated by  means  of  any  poison,  or  lying  in  wait,  torture,  or 
any  other  kind  of  wilful,  deliberate  or  premeditated  killing, 
or  which  shall  be  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery  or  burglary,  is  mur- 
der of  the  fixst  degree.  All  other  kinds  of  murder  shall  be 
deemed  murder  of  the  second  d^ree."  This  charge  is  sub- 
stantially in  the  language  of  the  statute,  excqpt  that  tk«i 
words  '^  wilful,  ddiberate  and  premeditated '^  am  disjoined 
by  the  word  ''  or,"  instead  of  being  conjoined  by  tiie  conjunc- 
tion ''and,"  as  in  the  statute.  The  efFect  of  the  diaige  in 
this  particular  is  that  either  a  wilful,  deliberate  or  premedi- 
tated killing  of  a  human  being  is  murder  in  the  first  degree. 
Thefte  adjectives  are  severally  expressive  of  tiie  same  idea. 
An  act  done  wilfully  is  done  designedly  or  cf  act  purpose;  an 
act  performed  ddiberately  is  performed  with  careful  considera- 
tion or  after  examination  and  reflection;  and  an  act  premedi- 
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tsAed  and  then  committed  mnBt  be  understood  to  be  ppeeoD- 
certed,  intended  or  meditated  beforriiand.  In  the  aentencer 
referred  to,  the  words  "wilful,  deliberate  and  premeditated/' 
as  connected  with  the  subject  to  which  they  relate,  if  intended 
to  be  eoBJodned,  may  be  regarded  as  enmnlative,  amd  merely 
giving  force  to  the  anbjeot  matter  by  sneceisive  expressions  of 
the  same  idea.  In  1  Wharton  cm  Criminal  Law  (Sec.  1,084) 
it  is  said :  "  In  Pennsylvania,  New  Jersey,  Vii^iria,  Alabama, 
and  Michigan,  the  killing,  to  commit  murder  in  tiie  first  de- 
gree^ must  be  'wilful,  deliberate  and  pinCTfteditBted/  The 
omission  of  '  wilful '  in  New  Hampshire,  and  the  addition  of 
*  malicious,'  in  Tennessee,  cannot,  it  is  apprehended,  vary  the 
construction  given  to  the  statutes."  (Dale  v.  The  State,  10 
Yerg.  651;  1  Whart.  O.  Law.  Sees.  1,085,  1,114.)  But  the 
word  omd  is  not  always  to  be  taken  conjunctively.  It  is  some- 
times, in  a  fair  and  rational  construction  of  a  statute,  to  be  read 
as  if  it  were  or,  and  taken  disjunctively;  and  in  the  statute 
referred  to,  the  several  words  characterizing  a  particular  homi- 
cide being  used  in  substantially  the  same  sense,  nwiy  l^e  read 
disjunctively.  (Smith's  Com.  on  Statutes,  732.)  The  sub- 
stance and  effect  of  the  statute  is  to  be  regarded  and  not  every 
unimportant  matter  of  form  or  circumstance.  Qv/b  hasret  in 
litera  hcsret  in  coriice. 

(2.)  In  the  course  of  the  charge  to  the  jury  the  Court  said: 
"If  several  persons  conspire  together  to  seize  with  force  and 
by  robbery,  treasure  or  property  belonging  to  another,  and 
escape  with  it,  and  if  n<?ces8arv,  to  kill  any  per^^on  who  shpH 
oppose  them  in  the  execution  of  the  design,  and  death  ensue 
in  the  prosecution  of  the  design,  it  is  murder  in  all  who  are 
present  aiding  and  abetting  in  the  common  design.  The  law 
makes  no  difference  or  distinction  between  any  of  the  parties 
^igaged.  All  engaged  in  such  an  outrage  are  aware  that  their 
acts  are  unlawful,  and  that  murder  may  result  from  such  resis- 
tance, and  all  alike  must  suffer  the  consequences." 

It  is  objected  on  behalf  of  the  defendant  that  characterizing: 
the  commission  of  the  acts  stated  by  the  Court  in  the  form  of 
a  postulate  an  otdrage  was  calculated  to  prejudice  the  cnv^^^ 
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of  the  defendant;  but  it  is  difficult  to  see  wherein,  for  cei^ 
tainly  to  denominate  the  crime  of  robbery  an  outrage  is  a  mild 
idesignation,  which  in  no  sense  oould  do  the  defendant  an 
injury. 

(3.)  After  the  Court  had  charged  the  jury  respecting  the 
law  of  homicide  generally,  and  after  having  especially  dis- 
tinguished between  the  different  d^rees  of  crime  in  cases  of 
K5riminal  homicide,  the  Court  instructed  the  jury  as  follows: 
"^'Gentlemen  of  the  jury:  Under  this  indictment  you  have  the 
jpomer  to  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree, murder  of  the  second  degree,  or  manslaughter,  or  not 
guilty.'' 

The  defendant's  ooimsel  objects  to  the  word  power  as  used 
in  the  portion  of  the  charge  here  quoted ;  and  it  is  argued  that 
the  instruction  that  the  jury  had  the  power  to  find  as  stated, 
implied  that  they  might,  or  that  it  was  their  province,  to  render 
a  verdict  of  guilty  of  either  of  the  offenses  specified,  regardless 
of  evidence.  If  such  be  not  the  force  of  the  objection  then  it 
is  without  meaning  and  senseless.  The  charge  would  have 
been  the  same  in  effect  if  the  Court  had  told  the  jury  it  was 
their  province  to  find  the  defendant  guilty  of  any  one  of  the 
offenses  specified,  or  not  guilty. 

(4.)  The  portion  of  the  charge  following  the  passage  last 
quoted,  in  these  words:  "The  law,  however,  makes  all  mur- 
der committed  in  the  perpetration  or  attempt  to  perpetrate  rob- 
bery, murder  of  the  first  degree,"  is  also  objected  to  aa  amount- 
ing to  an  instruction  that  the  killing  of  Staples  was  a  murder 
committed  in  the  perpetration  or  attempt  to  perpetrate  a  rob- 
bery, and  was  for  that  reason  murder  of  the  first  degree. 

This  objection,  in  our  judgment,  is  not  well  taken,  for  the 
reason  that  the  words  are  not  fairly  susceptible  of  the  con- 
struction given  them  on  the  part  of  the  defendant  The  lan- 
guage of  the  Court  here  used^must  be  understood  as  it  stands 
related  to  other  portions  of  the  charge,  and  it  is  to  be  presumed 
the  jury  understood  it  as  thus  related* 

III.  The  defendant  requested  the  Court  to  instruct  the  jury 
in  the  following  words:     "If  the  jury  believe  from  the  evi- 
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dence  in  the  case  that  the  deceased,  Staples,  presented  himself 
at  the  door  of  the  room  occupied  by  defendant  Pool  and  his 
confederates,  and  presented  a  gun  at  them  and  demanded  that 
they  surrender  to  him,  but  did  not  inform  them  of  his  official 
position  or  authority  to  arrest  them,  or  the  cause  of  their 
arrest,  and  at  the  time  the  gun  was  pointed  at  them  they  had 
offered  no  violence  to  him,  and  they  were  ignorant  of  his 
official  character,  and  that  the  killing  took  place  immediately 
after  the  gun  was  presented  to  them  first  and  while  it  was 
levelled  upon  them,  then  the  killing  was  no  murder/'  The 
Court  refused  to  so  instruct  the  jury,  and  the  defendant 
excepted. 

The  questions  of  law  involved  in  the  language  of  the  re- 
quested instruction  have  been  quite  fully  considered  already. 
To  have  charged  that  the  killing  was  no  murder,  provided  the 
facts  were  as  hypothetically  stated,  would  have  ignored  the 
existence  of  other  facts  and  conditions  (concerning  which  there 
was  evidence  before  the  jury),  which,  in  some  degree  at  least, 
were  of  the  elementary  conditions  giving  character  to  the  acts 
and  intentions  of  the  defendant  and  his  ^confederates,  and  upon 
which,  to  some  extent,  depended  the  criminal  quality  of  the 
acts  which  were  the  immediate  cause  of  the  homicide.  The 
requested  instruction  proceeds  upon  the  hypothesis  that  the 
facts  stated  were  the  only  material  facts  affecting  the  question 
of  murder  in  the  case,  and  because  of  this,  if  for  no  other 
reason,  the  request  was  properly  refused.  There  was  testi- 
mony in  the  case  of  other  material  matters,  which,  if  true,  and 
taken  into  consideration  by  the  jury,  might  very  properly  have 
had  their  influence  in  determining  the  jury  as  to  their  con- 
clusions respecting  the  character  of  the  homicide,  and  whether 
the  defendant  was  guilty  of  murder  or  otherwise,  or  not  guilty 
of  any  crime  at  all. 

We  have  carefully  considered  every  point  on  which  the 
defendant  has  relied  for  a  reversal  of  the  judgment,  with  a 
solemn  sense  of  our  duty  in  a  case  on  the  determination  of 
which  the  life  of  a  fellow  creature  depends,  and  the  conclu- 


584  J^BOPLE  V.  PooLm  [Snp.  Ct. 


Opinion  of  the  Court  on  Petition  for  Rehearing. 

sioa  to  which  we  have  come  is  that  the  judgment  should  he 
affirmed. 

The  judgment  is  therefore  affirmed,  and  the  District  Court 
is  directed  to  appoint  a  day  for  carrying  the  judgment  pro- 
nounced in  that  Courts  and  now  affirmed,  into  execution. 

Mr.  Chief  Justice  SAirnEnsoir  expressed  no  opinion* 

By  the  Court,  Sawyeb,  J.,  on  petition  for  rehearing. 

In  the  petition  for  rehearing,  the  counsel  for  appellant 
strenuously  argues,  that  the  substitution  of  the  word  "or," 
in  the  place  of  "and,"  in  the  phrase  "wilful,  deliberate  and 
premeditated  killing,"  constituting  a  part  of  the  statutory 
definition  of  murder  in  the  first  degree,  is  a  fatal  ^rror.  He 
insists  that  the  three  words,  "wilful,  deliberate  and  premedi- 
tated "  are  not  synonymous  in  meaning,  and  that  the  definition 
of  murder  in  the  first  degree  submitted  to  the  jury  was  essen- 
tially, and  materially  different  from  that  contained  in  the 
statute.  It  needs  no  argument  to  show  that  these  several 
words,  abstractly,  and  separately  considered,  are  not  synony- 
mous. But  we  are  not  to  consider  them  separately,  or 
abstractly.  They  are  to  be  considered  in  connection  with 
the  context.  In  discussing  the  question,  a  murder  must  be 
assumed  to  have  been  proved,  and  this  fact  must  be  consid- 
ered as  one  of  the  conditions  of  the  problem.  For,  unless 
there  is  a  murder,  no  question  can  arise  as  to  the  degree  of 
the  murder,  and  the  instruction  bears  upon  the  question  of 
the  degree  only.  The  offense  being  murder  the  question  is, 
not  what  does  the  word  "wilful,"  or  "deliberate,"  or  "pre- 
meditated," mean,  but  what  do  the  words  "wilful  killing," 
"  deliberate  killing,"  "  premediated  killing,"  standing  in  rela- 
tion to  the  offense  of  murder,  signify  ?  Can  there  be  a  "  wil- 
ful killing,"  a  "deliberate  killing,"  or  a  "premeditated  kill- 
ing," without  such  killing  embracing  essentially  the  legal  idea 
expressed  by  each  of  the  other  phrases?  To  determine  this 
question  it  will  be  necessary  to  ascertain  the  legal  signification 
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of  theee  several  phrases^  and  upon  an  examination  and  analy- 
sis of  the  authorities  upon  the  question  as  to  the  degree  of 
murder,  the  result,  we  apprehend,  will  be  found  to  be,  that 
there  is  a  "  wilful  killing,"  within  the  meaning  of  the  statute, 
wherever  there  is  simply  a  specific  intent,  a  design  or  purpose 
formed  to  take  life;  that  there  is  a  "  deliberate  killing,"  where- 
ever  such  intent  or  purpose  is  formed  upon  deliberation,  or 
consideration,  and  the  deliberation  or  consideration  need  not 
be  for  any  particular  period  of  time ;  a  moment  is  as  effectual 
as  an  hour  or  a  day;  and  there  is  a  ^'premeditated  killing" 
wherever  the  deliberation  or  consideration  precedes  the  pur- 
pose formed,  and  —  as  before  stated  with  respect  to  delibera- 
tion—  it  need  not  precede  the  purpose  formed  for  any  particu- 
lar period  of  time*  In  a  late  case  in  Tennessee  (as  quoted  in 
1  Whar.  Crim.  Law,  Sec  1,114:,)  the  Court  say:  "It  is  true 
the  Act  says  the  killing  must  be  wilful,  deliberate  and  pre- 
meditated. But  every  intentional  act  is  of  course  a  wilful  one, 
and  deliberation  and  premeditation  simply  mean  that  the  act 
was  done  with  reflection  and  conceived  beforehand.  No  spe- 
cific length  of  time  is  required  for  such  deliberation."  Cora- 
pare  these  well  established  legal  definitions  of  the  several 
phrases  in  question,  and  see  if  each  does  not  necessarily  imply 
all  of  the  others?  As  to  the  phrase,  "wilful  killing/'  there 
seems  to  be  no  room  for  doubt.  How  is  it  possible  for  the 
mind  to  perform  the  operation  of  willing — of  determining  to 
do  an  act  —  of  forming  a  purpose,  without  a  preconsideration 
of  the  question  ?  If  A.  determines  to  go  to  San  Francisco,  he 
must  necessarily  have  thought  upon  the  subject,  considered 
the  question,  before  he  determined  to  go.  And  there  would 
seem  to  be  as  little  doubt,  as  to  the  other  two  phrases.  A 
man  may  deliberate  or  meditate  upon  the  subject  of  killing,  and 
stop  short  of  willing,  or  forming  a  purpose  to  kill.  If  he  does 
stop  upon  the  deliberation  or  meditation,  without  forming  a 
purpose,  he  certainly  will  not  kill,  at  least  under  such  circum- 
stances as  will  constitute  the  crime  of  murder.  It  seems  as 
impossible  to  perpetrate  a  "  deliberate  killing/^  or  a  "  premed- 
itated killing/'  without  first  willing  or  formii»g  the  purpose  to 
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do  the  act,  as  to  form  the  purpose  without  a  preconsideration. 
If  there  is  any  appreciable,  substantial,  material  element  affect- 
ing the  degree  of  the  offense  expressed,  or  implied,  by  one 
of  these  phrases,  that  is  not  necessarily  implied  by  each  of 
the  others,  we  are  unable  to  discover  it ;  and  this  seems  to  be 
the  opinion  of  Mr.  Wharton,  the  author  of  a  very  learned  and 
carefully  prepared  work  on  American  Criminal  Law.  He 
says:  "In  Pennsylvania,  Xew  Jersey,  Virginia,  Alabama,  and 
I^Iichigan  the  killing,  to  constitute  murder  in  the  first  degree, 
must  be  *  wilful,  deliberate  and  premeditated.'  The  omission 
of  '  wilful '  in  New  Hampshire,  and  the  addition  of  '  malicious ' 
in  Tennessee,  cannot,  it  is  apprehended,  vary  the  construction 
given  to  the  statutes.  (Am.  Grim.  Law.  6th  ed.,  Sec.  1,084.) 
If  the  omission  of  "  wilful '^  cannot  vary  the  construction,  it 
must  be  because  a  deliberate  or  premeditated  killing  neces- 
sarily implies  a  wilful  killing,  and  if  the  word  "  wilful "  —  the 
most  comprehensive  term,  if  there  is  any  difference — can  bo 
omitted  without  varying  the  construction,  certainly,  either  of 
the  others  can  be  dispensed  with.  Such  being  the  case  it  is 
not  material  whether  the  word  "  or,"  or  "  and,"  be  used.  The 
word  "  malicious "  evidently  could  not  vary  the  construction, 
for  the  killing  must  be  malicious  to  constitute  murder  in  either 
degree.  We  may  add,  that  the  passage  quoted  may  be  re- 
garded as  expressing  the  matured  opinion  of  the  author,  for  it 
is  also  found  in  the  earlier  editions  of  his  work  on  Criminal 
Law.  Thus,  after  this  work  has  been  for  several  years  before 
the  public  and  subjected  to  the  criticisms  of  Courts  and  the 
legal  profession,  it  is  still  retained  in  the  fifth  and  last  edition. 
The  language  in  the  statutes  of  Virginia  is  the  same  as  in  our 
own.  Yet,  in  Jones*  Case,  1  Leigh,  654,  Mr.  Justice  Daniel, 
who  delivered  the  opinion  of  the  Court,  in  his  frequent  repe- 
titions of  the  clause  in  question,  uses  the  words  "or,"  and 
"  and,"  indiscriminately.  The  exact  point  was  not  under  con- 
sideration as  to  the  effect  of  the  use  of  these  different  words, 
and  of  course  the  case  is  not  authority  upon  the  point  now 
before  us.  But  it  shows,  at  least,  that  it  did  not  occur  to  the 
learned  judge  at  the  time,  that  the  two  phrases  did  not  sub- 
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stantially  express  the  same  legal  idea.  Mr.  Chief  Justice 
Hornblower  —  as  quoted  in  Wharton's  Law  of  Homicide,  382 
—  commenting  upon  the  statutory  provision  in  New  Jersey  — 
which  is  the  same  as  ours  —  says:  "Again,  the  premeditation 
or  intent  to  kill  need  not  be  for  a  day,  or  an  hour,  or  even  for 
a  minute.  For  if  the  jury  believe  there  was  a  design,  a  deter- 
mination to  kill,  distinctly  formed  in  the  mind  at  any  moment 
before,  or  at  the  time  the  pistol  was  fired  or  the  blow  was 
struck,  it  was  a  wilful,  deliberate  and  premeditated  killing, 
and  therefore  murder  in  the  first  degree."  Now,  here  it  is 
said,  substantially,  that  "  a  design,  a  determination  to  kill,  dis- 
tinctly formed  in  the  mind,"  followed  by  the  act  of  killing, 
embraces  all  the  elements  required  by  the  statute  to  constitute 
murder  in  the  first  degree.  It  is  scarcely  within  the  range  of 
possibility  that  the  inadvertent  use  of  the  word  ''or,"  instead 
of  "and,"  in  the  charge  of  the  Court  —  whether  upon  a  criti- 
cal analysis  it  shall  be  found  to  express  precisely  the  same 
idea  or  not  —  could  have  had  the  slightest  influence  upon  the 
verdict. 

Upon  the  case  disclosed  by  the  record,  there  cannot  be  a 
shadow  of  doubt  that  the  prisoner  was  in  fact  guilty  of  mur- 
der in  the  first  degree.  Nevertheless,  if  it  had  appeared  that 
any  error  had  been  committed,  which  rendered  it  even  in  a 
remote  degree  probable,  that  the  verdict  could  have  been  in 
any  way  affected  by  it  imfavorably  to  the  defendant,  we  should 
feel  it  our  duty  to  reverse  the  judgment.  We  cannot  per- 
ceive that  there  is  any  substantial  material  difference  in  the 
legal  construction  to  be  given  to  the  phrase  contained  in  the 
charge,  and  that  embraced  in  the  statute,  or  that  any  injury 
could  have  resulted  to  defendant.  We  see  no  other  point  in 
the  petition  that  requires  further  discussion. 

Rehearing  denied. 

Mr.  Chief  Justice  Sandebson  expressed  no  opinion. 
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BENJAMIN  DORE,  asd  OWEN  HANNIGAN,  Intbbt*- 
NOB  V.  JOSEPH  SELLERS,  E.  L.  GOLDSTEIN,  asj> 
ADOLPH  ZURN. 

LxBN  OF  CoNTBACTOB  ON  Binu>iNO. —  Thc  statate  slves  one  who  has  en* 
tered  Into  a  contract  tn  writing  to  conatnict  a  bnlldlng  a  lien  on  the  same 
as  security  for  the  payment  of  the  moseor  becoming  due  to  him  according  t«^ 
the  terms  of  the  contract,  but  this  lien  cannot  be  enforced  for  an  amount 
exceeding  the  sum  to  become  due  the  contractor. 

CONTBACTOB    HAS    NO    LiBN     BZCBFT    VOR    MONBT    TO    BBCOUB    D0B. —  If    a    COn- 

tractor  engages  to  construct  a  building  in  oonsideratlon  —  in  whole  or  in 
part  —  of  a  debt  then  due  from  him  to  the  employer,  or  of  a  sum  piid  bijn 
by  the  employer  upon  the  execution  of  the  contract,  that  portion  of  the  con- 
tract price  rfpreeented  by  the  debt  or  the  adyance  payment  cannot  become  a 
lien  upon  the  building. 

LiBN  OF  Employ  As  of  Contbactob. —  The  employes  of  the  contractor  have  no 
lien  on  the  building  as  principals,  and  cannot  acquire  a  lien  on  the  build 
ing  independent  of  the  one  existing  on  the  original  contract,  which  they 
may  enforce  to  the  amount  due  them,  so  that  the  same  does  not  exceed  th» 
sum  for  which  the  contractor  has  a  lien. 

Lien  of  Employes  of  Sub-Contbactob. —  If  the  contractor  has  paid  the 
sub-contractor  according  to  the  terms  of  his  contract  with  him,  and  ha» 
not  made  premature  payment,  the  employes  of  the  sub-contractor  are  not 
entitled  to  demand  anything  from  the  contractor  or  employer. 

Same. —  The  employes  of  the  sub-contractor  cannot  Intercept  any  money  due 
from  the  employer  to  the  contractor,  nor  can  they  enforce  the  lien  of  the 
contractor  for  any  of  the  same,  beyond  what  is  due  from  the  contractor  to 
the  sub-contractor  at  the  time. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

/.  McM.  Shatter,  for  Appellants. 

The  question  presented  is  simply  this:  Can  the  material 
man  and  laborer  go  upon  the  house,  superstructure,  etc., 
directly,  to  the  extent  of  the  contract  price  due,  or  are  they 
subject  to  all  the  conditions  which  may  be  created  by  the 
account  between  the  contractor  and  his  sub-contractor  ? 

The  eighteenth  section  of  the  Mechanics'  Lien  Act  provides 
that  the  procurement  of  lumber  to  be  used  in  erecting  build- 
ings with  the  intent  to  apply  the  same  to  other  purposes,  is  an 
offense  punishable  as  a  crime.     The  fraud  consists  in  inducing 
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one  to  part  with  his  property  upon  the  faith  that  it  will  he 
incorporated  into  a  permanent  and  valuable  form  of  real  estate^ 
which  the  builder  can  resort  to  aa  a  leaaonablj  certain  source 
of  payment. 

8eGti<xi  four  makes  the  lien  of  lite  material  man  operatiye 
from  the  time  the  materials  were  furnished*  At  this  time  no 
work  would  have  been  done,  no  payments  made  nor  due.  The 
lien  depends  upon  the  fact  that  the  lumber  is  furnished  alone^ 
and  not  upon  the  state  of  the  aceounts  between  the  several  par- 
ties. If  it  be  conceded  that  the  lien  will  be  defeated  by  the 
non-application  of  the  lumber  for  the  purpose  designed,  still 
this  case  shows  the  lumber  was  so  applied. 

This  intention  of  making  the  security  of  the  material  man 
absolute,  is  further  shown  by  section  sixteen.  The  lumber  fur- 
nished is  not  attachable  as  the  property  of  either  the  contractor 
or  siilnaontractor.  It  is  regarded  as  a  trust  to  be  executed 
exactly  according  to  Us  terms,  and  for  the  benefit  of  the  material 
man. 

No  distinction  is  taken  between  the  case  of  lumber  furnished 
to  a  contractor  and  that  furnished  to  a  sub-contractor.  AU 
lumber  furnished  for  the  building  is  protected  from  attachment 
or  execution  against  its  "  purchaser." 

If  the  sub-contractor  should  have  a  recovery  against  him 
in  favor  of  the  contractor  for  breach  of  the  building  contract, 
lumber  furnished  for  the  building  would  be  protected  from  an 
execution  thereon.  Why,  then,  should  the  vendor  who  sold  this 
lumber  charged  with  the  trust  be  deprived  of  his  pay  and  his 
lien,  which  is  oo-extensive  with  this  trust,  by  the  simple  breach 
of  the  sub-contractor's  contract  ? 

Section  thirteen  secures  the  rule  of  superiority  and  priority 
to  us,  as  against  both  Giblin  and  Zurn  &  Hannigan,  and  pro- 
vides for  the  marshalling  and  application  of  the  contract  price, 
first  to  us,  second  to  the  sub-contractor,  and  third  to  the  orig- 
inal contractor.  The  intention  of  observing  this  order  is 
involved  in  section  twenty-five.  The  limitation  of  time  to 
make  claim  is  thirty  days  as  to  these  ^^  primary  "  claims^  while 
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to  those  last  in  order  of  payment  sixty  days  is  allowed  to  ini- 
tiate proceedings  to  enforce  the  remedies  of  the  statute. 

The  foregoing  ideas  we  think  are  sustained  fully  by  Oahoan 
V.  Levy  J  6  Cal.  296;  Sovle  (6  Page  v,  Dawes,  7  CaL  674;  Mc- 
Oreary  v.  Osborne,  9  Cal.  119 ;  Crowell  v.  Oilmore,  18  Cal.  66 ; 
S.  C.  18  Cal.  370;  McAlpine  v.  Dwncm,  16  CaL  126;  Bowen 
V.  Aubrey,  22  CaL  666, 

E.  B.  Mastick,  for  Bespondent 

The  sub-contractor  is  entitled  to  recover  only  upon  perform- 
ance of  sub-contract  All  persons  claiming  through  a  sub-con- 
tractor can  only  claim  that  to  which  he  would  be  entitled.  The 
material  man  in  this  case  derives  his  rights  through  the  sub- 
contractor; the  power  of  the  sub-contractor  is  limited  to  the 
terms  of  his  contract;  he  can  confer  no  greater  power  than  that 
which  he  has.  The  material  man  may  come  between  the  sub- 
contractor and  the  contractor,  and  intercept  that  to  which  the 
sub-contractor  would  be  entitled;  but  how  or  by  what  right 
could  he  get  more  ? 

The  question  as  put  in  appellant's  brief,  I  think  is  not  the 
question  in  this  case.  Has  the  material  man  who  supplied 
material  to  a  sub-contractor,  a  Uen  on  the  house,  etc.,  for  the 
material  thus  furnished,  in  case  the  snb-contraotor  fails  to  per- 
form his  contract,  and  has,  up  to  the  time  of  the  notice  to  the 
owner,  been  paid  all  that  was  due  of  the  money  earned  imder 
his  contract^  and  when  all  the  money  which  is  to  become  due 
under  the  original  contract  remains  to  be  earned  ? 

The  appellant  says  that  •  ^  the  material  man  is  entitled  to  a 
lien,  etc.,  and  the  only  limitation  to  the  right  is,  that  the  owner 
of  the  realty  shall  not  pay  more,  etc.,  than  what  he  agreed  to 
pay."  Also :  '^  The  limitation  of  this  right  as  against  the 
defendants  is,  that  they  shall  not  be  made  to  pay  more  than 
they  have  agreed." 

Again :  "  The  lien  to  be  pursued  is  measured  by  the  '  original 
contract,'  for  the  reason,  as  we  have  seen,  that  Sellers  and  Gold- 
stein ought  not  to  be  charged  beyond  their  contract'' 
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Kow,  ^^all  that  was  due"  has  been  paid;  all  that  was  to 
become  due  "remained  to  be  earned."  There  was  no  money 
due  at  the  time  of  the  notice.  "  All  that  was  then  due,"  that 
is,  had  been  earned,  had  been  paid  to  Zum  and  Hannigan,  and 
that  which  was  to  become  due,  "remained  to  be  earned."  It 
was  afterwards  earned  by  Giblin,  and  earning  it,  he  was  enti- 
tled to  it.  Neither  the  material  nor  labor  of  the  appellants 
earned  it,  but  the  material  and  labor  of  Giblin  did. 

If,  then,  the  liability  of  the  owner  is  bounded  by  the  amount 
named  in  the  contract  as  the  price,  how  are  the  appellants  tc 
recover?  (Bowen  v.  Aubrey,  22  Cal.  566.)  If  any  other  rule 
was  to  prevail,  then  the  owner  would  be  liable  for  all  materials 
and  labor,  regardless  of  the  contract  price. 

By  the  Court,  Ehodes,  J. 

This  action  is  brought  under  the  Mechanics^  Lien  Act  of 
1862.  Sellers  and  Goldstein,  being  the  owners  of  a  certain 
lot  in  San  Francisco,  contracted  in  writing  with  Giblin  for  the 
construction  of  two  houses  for  a  price  named,  payable  in  instal- 
ments. Giblin  contracted  in  writing  with  Zum  and  Hannigan 
to  do  the  carpenter  work  on  the  buildings  and  furnish  the 
materials  for  the  work.  On  the  12tli  of  January,  1863,  the 
sub-contractors  gave  notice  to  the  contractor  and  the  architect, 
that  they  could  not  complete  their  contract,  and  they  then 
abandoned  the  work.  The  contractor,  up  to  that  time,  had 
paid  to  the  sub-contractors  all  that  was  due  them  for  work 
done  and  materials  furnished  by  them,  and  it  is  not  alleged 
and  does  not  appear  that  a  further  sum  was  to  become  due  to 
them,  for  work  done  or  materials  furnished  before  that  time. 
On  the  15th  of  January,  1863,  the  plaintiff  served  upon  the 
owners  of  the  premises  and  the  contractor,  a  notice  of  his 
claim  as  a  material  man,  for  lumber,  etc.,  furnished  to  the  sub- 
contractors for  the  erection  of  the  houses,  the  bill  for  which 
was  on  the  13th  of  January,,  1863,  certified  by  the  sub-con 
tractor  to  be  correct.  Upon  the  sub-contractors  abandoning 
tlieir  contract,  the  contractor  (Giblin)  proceeded  to  complete 
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the  buildings,  indndiiig  that  portion  of  the  work  uncompleted 
under  the  enb-contract ;  and  at  the  time  they  abandoned  their 
contract  five  thoiusand  eight  hundred  and  siicty  dollars,  as 
appears  by  the  stipulation  of  the  parties,  "remained  to  be 
earned  and  paid  upon  the  original  contract  as  between  the 
original  parties  (said  Giblin,  Goldstein  and  Sellers,)  in  two 
instalments  —  one  of  fifteen  hundred  dollars,  and  the  last  of 
four  thousand  three  hundred  and  sixty  dollars — to  be  paid  on 
completion  of  the  job.  Fully  completed  March  20,  1863." 
The  plaintiff  sued  to  enforce  his  lien  upon  the  lot  as  a  material 
man,  and  he  makes  as  defendants  the  owners  of  the  lot  and 
the  sub-contractors. 

The  intervener's  position  is  similar  in  all  respects  to  that  ol 
the  plaintiff.  The  defendants  had  judgment  in  the  Court 
below. 

The  appellants  state  the  question  involved  in  the  case  as 
follows :  "  Can  the  material  man  and  laborer  go  upon  the 
house,  superstructure,  etc.,  directly  to  the  extent  of  the  con- 
tract price  due,  or  are  they  subject  to  all  the  conditions  which 
may  be  created  by  the  account  between  the  contractor  and 
his  sub-contractor  ? "  and  in  solving  this  question  they  lay  down 
the  proposition  that,  under  the  Mechanics'  Lien  Law,  the  ma- 
terial man  and  laborer  are  entitled  to  a  lien  upon  the  premises, 
as  principals,  subject  to  the  limitation  only,  that  the  amount 
of  such  lien  shall  not  exceed  the  price  agreed  to  be  paid  by  the 
owner  of  the  real  estate  to  the  original  contractor  for  the  whole 
work.  If  this  proposition  can  be  maintained,  the  questiim 
must  be  answered  in  the  affirmative. 

Tlje  securing  of  liens  to  certain  classes  of  contractors, 
mechanics  and  materia]  men,  for  the  value  of  the  labor  and 
materials  furnished  by  them  in  the  construction  or  repair  of 
buildings  and  certain  other  structures,  has  been  a  favorite  sub- 
ject of  legislation  in  this  State,  and  remedies  have  been  afforded 
to  them,  differing  in  material  respects  from  those  granted  to 
other  classes  performing  apparently  equally  meritorious  aer- 
vicos.  The  Act  of  3862,  which  went  to  a  greater  extent  im 
giving  liens  where  none  had  been  directly  contracted  for  by 
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the  parties,  superseded  all  fomiLT  statutes  on  that  subject.  It 
is  provided  by  section  one  that  original  contractors  shall  havo 
a  lien  to  the  extent  of  the  original  contract  price,  and  that 
such  contract  shall  operate  as  a  lien  in  favor  of  the  sub-con- 
tractors, laborers  and  material  men;  and  it  is  declared  in  sec- 
tion three,  that  the  lien  created  by  such  contract  "shall  be 
and  inure  primarily  to  the  benefit  of  all  persons  who,  as 
employes  of  the  original  contractor,  or  [of]  his  assigns,  shall 
perform  work  and  labor,  or  furnish  material  for  the  construc- 
tion or  repair  of  such  building,"  etc.;  and  that  "after  the 
payment  of  such  material  men,  workmen  and  laborers,  such 
lien  shall  inure  to  the  benefit  of  the  original  contractor  or  his 
assigns."  Sections  one,  three,  and  seventeen,  are  the  only 
ones  in  the  Act  that  declare  the  liens  that  the  several  classes 
of  persons  may  acquire  under  a  contract  for  the  construction 
of  a  building,  the  other  sections  having  relation  to  that  gen- 
eral subject,  prescribe  the  manner  of  a,cquiring,  enforcing  and 
satisfying  such  liens. 

The  statute  grants  to  the  contractor  who  has  entered  into  a 
contract  in  writing  to  construct  a  house,  a  lien  upon  the  house 
while  it  is  being  constructed,  and  for  a  limited  time  after  its 
completion,  as  security  for  the  payment  of  the  money  becom- 
ing due  to  him,  according  to  the  terms  of  the  contract. 
Although  the  language  of  section  one  is  that  he  shall  have  a 
lien  "to  the  extent  of  the  original  contract  price,"  it  could 
not  have  been  the  intent  of  the  Legislature,  and  it  certainly 
was  not  within  their  power  to  give  a  lien  for  an  amount 
exceeding  the  sum  to  become  due  to  the  contractor.  For  if 
the  contractor  engages  to  construct  the  house  in  considera- 
tion, in  whole  or  in  part,  of  a  debt  then  due  from  him  to  his 
employe,  or  of  a  sum  of  money  paid  io  him  by  the  empld^f/i' 
upon  the  execution  of  the  contract,  that  portion  of  the  orig- 
inal contract  price  represented  by  the  debt  or  the  advance 
payment,  could  not  become  a  lien  upon  the  house.  The 
amount  of  the  contract  price  which  is  to  be  paid  to  the  con- 
tractor becomes  a  lien  upon  the  house  as  the  same  falls  due 
according  to  the  terms  of  the  contract,  and  it  is  this  lien  that 
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the  statute  declares  shall  inure  primarily  to  the  benefit  of  the 
employes  of  the  contractor.  No  lien  is  provided  for  them  by 
the  statute  other  than  such  as  arises  under  and  flows  from  the 
original  contract,  and  no  other  or  greater  lien  could  by  legal 
possibility  inure  to  their  benefit,  without  subjecting  the 
employer  to  a  contract  that  he  never  made.  The  law  does 
not  create  one  lien  for  the  benefit  of  the  contractor  and 
another  for  the  benefit  of  his  employes,  but  the  lien  arises, 
as  the  contract  is  performed  according  to  its  terms,  for  the 
benefit  of  both  contractor  and  employes;  and  the  law  in 
enforcing  the  lien  and  distributing  the  sum  realized,  prefers 
the  employes  to  the  contractor  —  in  other  words,  the  law  per- 
mits the  employes  to  intercept  a  portion  or  all  of  the  sum 
that  was  agreed  to  be  paid  to  the  contractor.  They  have 
this  right,  not  for  the  reason  that  the  employer's  property 
has  been  benefited  by  the  labor  or  materials  furnished  by  the 
employes,  but  because  they  have  furnished  the  labor  or  mate- 
rials for  the  contractor,  to  whom  the  law  has  granted  a  lien, 
for  the  amount  which  became  due  to  him  under  the  contract, 
in  consequence  of  their  labor  and  materials.  -  It  therefore 
necessarily  follows  that  the  employes  cannot  acquire  a  lien 
upon  the  house  independent  of  the  original  contract,  and  that 
they  are  not  entitled  to  a  lien  as  principals,  though  entitled  to 
be  first  paid  out  of  the  moneys  becoming  due  under  the  con- 
tract, and  which  have  been  earned  by  the  application  of  their 
labor  or  materials. 

Are  the  employes  of  the  sub-contractor  subject  to  all  the 
conditions  that  may  be  created  by  the  account  between  the 
contractor  and  subn^ontractor  ?  If  the  account  is  consistent 
with  the  terms  of  the  contract  entered  into  between  the  con- 
tractor and  the  sub-contractor,  and  payment  has  not  been 
prematurely  made,  there  can  be  no  doubt  that  the  employes 
of  the  sub-contractor  are  not  entitled  to  demand  from  the  con- 
tractor or  employer  an  amount  exceeding  the  sum  then  due 
the  sub-contractor,  according  to  his  agreement  with  the  con- 
tractor. (See  Bowen  v.  Avhrey,  22  Cal.  566,  and  cases  cited.) 
The  contrary  doctrine  cannot  be  true,  unless  it  can  be  demon- 
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strated  that  a  party  who  has  fully  complied  with  the  terms  of 
his  agreement  can  be  held  responsible  for  an  amount  exceed- 
ing the  amount  he  agreed  to  pay. 

The  mere  fact  that  a  portion  of  the  work  was  done,  and  the 
materials   furnished   by   the   employes   of  the   sub-contractor, 
could  not  entitle  him  to  receive,  either  directly,  or  indirectly 
through  payments  to  his  employes   a  greater  sum  than  he 
would  have  been  entitled  to  had  he  personally  performed  all 
the  labor  and  furnished  the  materials,  in  performance  of  the 
sub-contract.     The  action  seems  to  have  been  brought  in  view 
of  that  principle,  for  it  is  alleged  in  the  complaint  that  an 
amount  exceeding  the  plaintiff's  demand  was  then  due  the 
sub-contractors,  on  their  contract  with  the  original  contractor, 
who  is  entitled  to  all  the  residue  of  the  original  contract  price, 
that  he  has  not  agreed  to  pay  to  the  sub-contractors,  and  the 
contractor  is  not  made  a  party  to  the  suit.    Under  the  princi- 
ple now  contended  for  by  the  appellants,  if  the  sub-contractors 
had  purchased  of  the  material  man,  on  credit,  a  bill  of  lum- 
ber, to  be  used  by  them  in  performance  of  their  contract,  and 
had  thereupon  abandoned  the  contract  and  appropriated  the 
lumber  to  other  purposes,  the  original  employer  would  be  held 
liable  for  the  price  of  the  lumber,  and  he,  upon  settlement 
with  the  contractor,  would  me  permitted  to  deduct  that  sum 
from  the  contract  price,  although  the  contractor,  in  perform- 
ance of  the  contract,  had  been  obliged  at  his  own  expense  to 
furnish  the  full  amount  of  lumber  required  for  the  building. 
The  statute,  for  the  protection  of  employes,  holds  the  payment 
made  before  it  fell  due,  according  to  the  terms  of  the  contract, 
void  as  against  the  imsatisfied  claims  of  the  employes ;  but  if 
payment  has  been  made  according  to  the  terms  of  the  contract, 
and  before  the  material  man  or  laborer  has  given  notice  of  his 
claim  according  to  law,  we  find  no  provision  in  the  statute 
holding  the  employer  or  the  original  contractor  liable  for  the 
payment  of  such  claim,  and  certainly  there  is  no  rule  of  the 
common  law  leading  to  such  a  result.     If  in  such  case  the 
contractor   is   not   indebted    to   the   sub-contractor   he   is   not 
responsible  for  the  labor  or  material  furnished  to  the  sul> 
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contractor  by  his  employes;  and  the  employes  not  being  enti- 
tled to  intercept  it  as  a  portion  of  the  amount  due  or  becoming 
due  to  the  contractor,  cannot  have  a  lien  upon  the  house  for 
their  payment.  Their  only  remedy  in  such  case  is  against  the 
subcontractor;  and  if  they  are  not  willing  to  trust  to  his  per- 
sonal responsibility,  they  must  see  that  his  contract  is  ade- 
quate, as  to  the  price  and  terms,  to  afford  them  sufficient 
security. 

Judgment  affirmed. 

Mr.  Justice  Shaftek,  having  been  of  counsel,  did  not  sit  in 
this  case. 


ROBERT  J.  VANDEWATER  v.  P.  A.  McRAE,  JOHN  0. 
FALL,  WM.  P.  DENCEXA,  and  M.  FULLER. 

JlTDOMENT    ON    NOTB    AND    MORTGAOB    NOT    A    BAR    «0    ACTION    AQAINST    INDOBSEB. 

—  A  Jndgment  against  the  maker  of  a  promissory  note  secured  by  a  mort- 
gage executed  by  him  simultaneously  with  the  note  for  the  amount  due  on 
the  note,  and  directing  a  sale  of  the  mortgaged  premises  and  an  application 
of  the  proceeds  on  the  Judgment,  costs,-  etc.,  is  not  a  bar  to  an  action 
against  the  indorser  of  the  note,  who  indorsed  the  same  at  the  time  of  its 
execution  for  the  accommodation  of  the  maker. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  cause  was,  by  the  agreement  of  the  parties,  referred  to 
Alexander  Campbell,  as  sole  referee,  to  try  the  case  and  report 
a  judgment  The  referee  reported  a  judgment  in  favor  of  tho 
defendants.  This  report  was,  on  motion  of  the  plaintiff,  pet 
aside  and  a  new  trial  granted,  and  the  present  appeal  is  from 
that  order. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Eoge  &  Wilson,  for  Appellants. 

The  case  entirely  turned  upon  the  finding  and  opinion  of  the 
referee,  that  this  action  against  the  defendants  as  indorsers  of 
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the  note  in  question,  waa  barred  hj  the  proceedings  and  judg- 
ment in  the  foredoeure  suit,  set  out  in  the  report  of  the  referee. 

By  the  amendment  to  the  two  hundred  and  forty-sixth  sec- 
tion of  the  Practice  Act,  adopted  in  1861,  it  was  provided  that 
there  should  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage,  or  lien  upon 
real  estate,  etc.,  which  action  shall  be  in  accordance  with  the 
provisions  of  this  chapter.  And  in  that  action  the  Court  waa 
empowered  by  its  decree  or  judgment  to  direct  a  sale  and  ap- 
plication of  the  proceeds  to  the  payment  of  the  amount  due, 
and  if  there  should  be  any  deficiency,  the  judgment  should 
then  be  docketed  for  the  balance  against  the  defendant  or  de- 
fendants personally  liable  for  the  debt,  and  an  execution,  as  in 
other  cases.  \ 

It  would  seem  that  the  force  and  intent  of  these  provisions 
are  perfectly  mjanifest.  No  argument  can  make  them  plainer. 
The  law  is  positive  and  admits  of  no  evasion*  There  shall  be 
but  a  single  proceeding  for  the  recovery  of  a  debt  when-  it  is 
secured  by  mortgage  upon  real  estate,  etc,  and  that  shall  be 
against  all  parties  liable  for  that  debt,  and  shall  administer  a 
perfect  remedy  as  between  the  parties.  There  is  no  necessity 
for  and  no  right  to  any  other  proceeding  for  the  recovery  of 
that  debt,  or  the  enforcement  of  that  right,  and  thus  the  door 
is  closed  against  useless  litigation  and  multiplication  of  costs^ 

The  plaintiff  seemed  to  understand  the  law  as  we  under' 
stand  it,  for  he  commenced  his  original  proceedings  against 
all  parties  in  conformity  with  the  requirements  of  the  two 
hundred  and  forty-sixth  section.  He  voluntarily  dismisses  his 
suit,  as  against  these  defendants,  and  proceeds  against  the 
others,  and  obtains  his  decree  and  judgment,  and  by  so  doing 
he  lost  his  right  to  proceed  against  the  defendants  as  indorsers, 
and  must  look  to  his  decree  and  the  mortgaged  property  for 
his  satisfaction.  If  the  holder  of  a  debt,  secured  by  mortgage, 
may  do  this,  in  defiance  of  the  express  provisions  of  the  law, 
he  may  sacrifice  the  mortgage  premises,  by  proceedings  with- 
out notice  to  the  other  parties,  to  foreclose  his  mortgage  by  a 
separate  proceeding,  and  buy  in  the  property,  at  some  nomi- 
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nal  smn  far  below  its  value,  and  still  enforce  his  claims  to  the 
full  amount  against  all  others  liable  to  him,  or  may  drive  them, 
to  expensive  litigation^  to  get  the  benefit  of  the  securities.  This 
is  directly  violative  of  the  whole  policy  of  the  law.  At  all 
events,  before  he  should  be  permitted  to  pursue  such  course,  he 
should  at  least  be  compelled  to  realize  the  benefit  of  his  fore- 
closure proceedings,  before  he  should  be  permitted  to  maintain, 
a  separate  suit  against  the  defendants  upon  their  liability  upon 
his  note.  As  this  Court  said  in  the  case  of  McGarvey  v.  HaU, 
23  Cal.  141,  the  defendants  have  a  clear  right  to  set  up  the 
mortgage  as  a  defense,  and  a  right  to  have  the  mortgaged  prem- 
ises applied  in  satisfaction  of  the  debt. 
i  . 

Delos  Lake,  for  Respondent 

r 

The  obvious  intent  and  object  of  this  statute  was  to  avoid 
and  prevent  a  multiplicity  of  actions  against  the  debtor.  It 
was  made  for  the  benefit  of  the  mortgagor  alone. 

In  the  absence  of  statutory  regulations  a  mortgage  creditor 
had  it  in  his  power  to  harass  his  debtor  v^th  three  actions  at 
one  and  the  same  time,  i,  e.,  an  action  at  law  to  recover  the 
debt,  an  action  in  equity  to  foreclose  the  mortgage,  and  an 
action  of  ejectment. 

Ejjectment  to  recover  possession  under  a  mortgage  was  pro- 
hibited by  section  two  hundred  and  sixty  of  the  Practice  Act 
But  until  the  amendment  to  section  two  hundred  and  forty- 
six,  passed  in  1860,  the  mortgage  creditor  could  maintain 
separate  actions  to  recover  his  debt  and  to  foreclose  his  mort- 
gage- 

(The  additional  amendment  of  1861  was  to  correct  a  mere 
verbal  inaccuracy.) 

By  this  section  the  creditor  is  restricted  to  one  action,  as 
against  his  debtor,  who  has  secured  his  debt  or  obligation  by 
mortgage  —  the  mode  of  proceeding  being  minutely  pointed  out 
by  the  statute. 

The  whole  scope  of  the  statute  is  that  a  promissor  who  has 
secured  the  performance  of  his  promise  by  mortgage,  shall  be 
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subjected  to  but  one  action^  which  shall  include  his  promise  and 
his  security.  The  term  "  debt "  or  "  right "  in  the  statute  ob- 
viously has  reference  to  the  obligation  which  the  mortgage  is 
intended  to  secure. 

The  maker  of  the  promissory  note  in  question  executed  the 
mortgage  to  secure  the  performance  of  its  promise  or  obliga- 
tion, not  to  secure  the  performance  of  the  obligation  of  the  in- 
dorsers,  and  as  against  the  mortgagor  there  can  be  but 
one  action. 

The  obligation  of  an  indorser  is  wholly  different  from  that 
of  the  maker.  He  is  not  jointly  liable  with  the  maker,  and  but 
for  section  fifteen  of  the  Practice  Act,  could  not  be  joined  in 
the  same  action.  His  agreement  is,  that  in  case  the  maker  does 
not  perform  his  promise,  he,  the  indorser,  will  pay  the  sum 
which  the  maker  has  promised  to  pay. 

The  action  against  the  indorser  is  not  on  the  maker's  prom- 
ise, but  on  the  indorser's  promise. 

By  the  Court,  Sh after,  J. 

The  defendants  are  charged  by  the  complaint  as  indorsers 
of  a  promissory  note.  The  following  facts  are  set  forth  in  the 
agreed  statement  on  motion  for  new  trial : 

"  On  the  fifteenth  day  of  December,  1868,  the  plaintiff 
loaned  to  the  French  Town  Canal  and  Mining  Company,  the 
sum  of  fifteen  thousand  dollars,  for  which  sum  the  said  com- 
pany made  their  promissory  note  payable  to  the  order  of  the 
above  named  defendants,  who  indorsed  the  same  for  the  accom- 
modation of  the  said  makers,  the  French  Town  Canal  and  Min- 
ing Company;  and,  after  such  indorsement,  said  note,  so  in- 
dorsed, was  delivered  to  the  plaintiff. 

'^  That  at  the  maturity  of  said  note,  the  same  was  duly  pre- 
sented to  said  makers,  for  payment,  at  the  office  of  R.  E. 
Brewster  &  Co.  in  the  City  of  San  Francisco  (being  the  place 
named  in  said  promissory  note,)  and  payment  thereof  demanded 
and  refused,  and  that  the  above  named  defendants  were  duly 
notified  of  such  demand  and  non-payment     That  there  was 
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due  on  said  promissory  note,  and  unpaid,  the  sum  of  fifteen 
thousand  four  hundred  and  seventy-five  dollars  and  ninety-one 
cents,  after  deducting  all  payments,  and  that  the  plaintiff  is  the 
owner  and  holder  of  said  note. 

"  That  simultaneously  with  the  making,  indorsing  and  de- 
livery of  said  promissory  note,  the  said  makers,  the  French 
Town  Canal  and  Mining  Company,  made,  executed  and  deliv- 
ered to  the  plaintiff  a  mortgage,  conditioned  for  the  payment 
of  said  sum  of  fifteen  thousand  dollars  and  interest,  so  loaned, 
as  above  set  forth,  to  said  company,  according  to  the  terms  of 
said  promissory  note,  and  as  security  therefor;  by  which  said 
mortgage  said  company  mortgaged  to  the  plaintiff  certain  real 
estate  and  premises  in  the  County  of  Butte,  known  as  the 
French  Town  Canal  and  Mining  Company  Water  Ditch. 

'^  That  on  the  13th  day  of  January,  1862,  said  plaintiff 
instituted  suit  in  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  wherein  the  said  French  Town 
Canal  and  Mining  Company,  and  the  defendants  in  this  suit, 
and  others,  were  defendants,  to  foreclose  said  mortgage  and 
sell  said  mortgaged  premises  to  satisfy  said  note  and  for  judg- 
ment and  payment  against  the  said  French  Town  Canal  and 
Mining  Company,  and  the  defendants  in  this  suit,  for  the 
amount  which  might  be  found  to  be  due  to  the  plaintiff 
for  principal  and  interest  upon  the  said  note  and  mortgage, 
after  applying  the  proceeds  of  sale  of  tho  mortgaged  premises 
toward  the  payment  of  the  same,  and  the  costs  of  the  said 
action.  ' 

"  That  on  the  first  day  of  September,  1862,  said  last  named 
Court  made  an  order  sending  said  cause  to  the  County  of  Butte, 
in  the  then  Fifteenth  Judicial  District  of  this  State,  for  trial 
in  the  said  County  of  Butte,  on  the  fourth  day  of  November, 
1862 ;  and  at  the  trial  of  said  cause  said  action  was,  on  motion 
of  counsel  for  plaintiff,  dismissed  as  to  the  said  defendanta 
herein,  and  brought  on  for  trial  against  said  French  Town 
Canal  and  Mining  Company  and  others;  and  judgment  was 
rendered  in  said  cause  that  there  was  due  to  plaintiff  therein^ 
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on  said  note  secured  by  said  mortgage,  on  the  4tli  of  Novem- 
ber, 1862,  the  sum  of  ten  thousand  seven  hundred  and  fifty- 
five  dollars  and  fifty-four  cents,  with  interest  at  the  rate  of  two 
and  a  half  per  cent  per  month ;  that  said  mortgaged  premises 
be  sold,  and  in  case  of  deficiency  in  the  proceeds  of  such  sale 
to  satisfy  said  debt,  interest  and  costs  and  expenses,  on  the 
coming  in  and  confirmation  of  the  Sheriffs  report  of  such  sale, 
that  the  said  French  Town  Canal  and  Mining  Company  should 
pay. to  plaintiflF  such  deficiency,  with  interest  aforesaid;  and 
that  said  judgment  remains  in  full  force,  unreversed  and  not 
appealed  from." 

It  is  insisted  on  behalf  of  the  appellants  that  this  action 
cannot  be  maintained  against  them  in  view  of  the  two  hundred 
and  forty-sixth  section  of  the  Practice  Act  as  amended  in  1860, 
and  in  1861.    The  section  is  as  follows: 

*'  There  shall  be  but  one  action  for  the  recovery  of  any  debt, 
or  the  enforcement  of  any  right  secured  by  mortgage  or  lien 
upon  real  estate  or  personal  property;  which  action  shall  be 
in  accordance  with  the  provisions  of  this  chapter.  In  such 
action,  the  Court  shall  have  power  by  its  decree  or  judgment, 
to  direct  a  sale  of  the  encumbered  property  (or  of  such  part 
thereof  as  shall  be  necessary)  and  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  costa  and  expenses  of 
sale,  the  coats  of  suit,  and  the  amoimt  due  to  the  plaintiflF.  If 
it  shall  appear  from  the  Sheriffs  return  that  there  is  a  defi- 
ciency of  such  proceeds,  and  a  balance  still  due  to  the  plain- 
tiflF, the  judgment  shall  then  be  docketed  for  such  balance 
against  the  defendant  or  defendants  personally  liable  for  the 
debt,  and  sha:ll  from  the  time  of  such  docketing  be  a  lien  upon 
the  real  estate  of  the  judgment  debtor,  and  an  execution  may 
thereupon  be  issued  by  the  Clerk  of  the  Court,  in  like  manner 
and  form  as  upon  other  judgments,  to  collect  such  balance  or 
deficiency  from  the  property  of  the  judgment  debtor." 

There  are  but  two  views  possible,  as  to  the  meaning  of  this 
section  —  first,  that  the  inhibition  contained  in  it,  is  limited  to 
the  case  where  the  mortgage  given  is  collateral  to  the  particu- 
lar right  which  the  action  is  brought  to  enforce;  or,  second. 
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that  the  inhibition  not  only  extends  to  cases  of  that  class,  but 
comprehends  cases  also  where  the  mortgage  is  not  collateral 
to  that  right  The  question  has  been  argued^  to  some  extent, 
on  considerations  of  convenience;  but  the  intention  is  to  be 
sought  for  primarily  in  the  language  of  the  section  quoted, 
subject  to  the  settled  rules  of  interpretation  and  construction. 

There  may  be  a  question,  as  suggested  by  respondent's  coun- 
sel, as  to  whether  the  liability  of  an  indorser  sounds  in  "  debt,'' 
in  the  common  law  sense  of  that  term.  But  it  is  tmnecessary 
to  determine  the  point,  for  the  word  "  right "  is  used  in  the 
same  connection  as  the  "debt;"  and  whatever  material  ele- 
ment there  may  be,  not  included  within  the  latter  term, 
would  of  course  be  dbmprehended  by  the  former.  If  an 
indorser  does  not  owe  a  "debt"  to  his  indorsee  technically 
considered,  there  can  be  no  doubt  that  the  indorsee  has,  as 
against  the  indorser,  all  the  "  rights "  of  a  promisee.  For  all 
the  purposes  of  discussion,  then,  the  words  "for  the  recoverv- 
of  any  debt"  may  be  eliminated,  leaving  the  section  to  read 
as  follows:  "There  shall  be  but  one  action  for  the  enforce- 
ment of  any  right  secxired  by  mortgage,"  etc  The  right 
referred  to,  is  obviously,  not  the  right  of  a  mortgagee  as  such, 
but  a  right  existing  independently  of  the  mortgage,  and  which 
the  mortgage  is  given  to  secure — a  right,  in  shorty  the  correla- 
tive of  which  is  a  liability  in  personam;  and  it  results,  that 
the  provision  may  be  paraphrased  as  follows:  "There  shall, 
be  but  one  action  for  the  enforcement  of  a  personal  liability 
secured  by  mortgage,"  etc.  The  words  "secured  by  mort- 
gage" are  descriptive  of  the  right  or  personal  liability,  con- 
templated by  the  section,  and  any  personal  liability  not  so 
secured  is  manifestly  without  its  purview.  This,  action  is 
brought  for  the  enforcement  of  a  personal  liability,  and  if  that 
liability  is  not  secured  by  mortgage,  then  the  action  can  be 
maintained. 

On  what  may  be  called  the  question  of  fact  involved  in  this 
proposition,  it  would  seem  that  opinions  could  not  be  divided. 
The  mortgage  given  in  this  case,  was  executed  by  the  makers 
of  the  note,  and  the  only  personal  liability  secured  by  it,  or 
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intended  to  be  secured  by  it,  was  that  of  the  makers  of  the 
note  —  as  such ;  or  to  use  the  language  of  the  section,  the  only 
*'  right,"  secured  by  the  mortgage,  was  the  right  of  the  plain- 
tiff, as  indorsee  of  the  note,  to  call  upon  the  makers  to  fulfil 
their  personal  promise.  The  promise  of  a  maker  of  a  note 
is  one  thing,  and  the  promise  of  an  indorser  is  another.  One 
is  primary  and  the  other  is  secondary;  one  is  absolute,  the 
other  turns  upon  conditions;  each  may  be  secured  by  a  sepa- 
rate mortgage,  or  one  mortgage  may  be  so  framed  as  to  secure 
them  both.  But  a  mortgage  which  by  its  terms  is  made  ap- 
plicable to  the  promise  of  the  maker  only,  can  in  no  just  sense 
be  regarded  as  collateral  either  to  the  personal  liability  or  to 
the  "  right "  of  which  the  contract  of  indorsement  is  the  source. 
On  the  ground,  then,  that  the  right  which  this  action  is  brought 
to  enforce  is  unsecured  by  mortgage,  we  consider  that  the  plain- 
tiff is  at  liberty  to  pursue  the  defendants  in  personam  on  their 
contract  of  indorsement. 

The  order  granting  a  new  trial  is  affirmed. 


P.  CFNXIXGHAM  t;.  T.  H.  HAWKINS. 

Pboov  that  Dbbd  was  intindbd  A8  MoBTGAoa. —  Parol  testimony  It  ad- 
miBsible  to  show  that  a  deed,  absolate  on  its  face,  was  intended)  by  the  parties 
to  be  a  mortgage,  and  this  rule  applies  to  eases  in  law  as  well  as  In  equity. 

Eramvcm  in  Bjbctmbnt. —  In  actions  to  recorer  real  property,  testimony  is 
admissible  to  show  that  a  deed,  absolate  on  its  (ace,  was  intended  as  a 
mortgage. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Sierra  County. 

This  was  an  action  to  recover  possession  of  one  undivided 
fourth  part  of  a  mining  claim  situated  at  Poverty  Hill,  Sierra 
County. 

The  complaint  averred  that  on  the  first  day  of  September, 
1861,  the  plaintiff  was  the  owner  of  and  in  possession  of  the 
interest  in  the  claim  in  dispute,  and  that  on  the  same  day 
defendant  entered  and  ousted  him  from  the  possession  thereof* 
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Plaintiff,  on  the  trial,  proved  that  on  and  before  the  16th 
day  of  February,  1856,  one  James  Cunningham  was  the  owner 
of  and  in  possession  of  the  interest  in  dispute,  and  that  on  the 
same  day  he  sold  and  delivered  possession  thereof  to  one  James 
H.  Bartlett. 

Plaintiff  then  introduced  in  evidence  the  following  bill  of 
sale: 

"  PovEBTY  HiLL^  May  13th,  1856. 

"  Know  all  men  by  these  presents,  that  I  do,  for  and  in  con- 
sideration of  the  sum  of  two  hundred  and  two  dollars  65-100, 
with  interest  from  date  till  paid  by  me,  transfer  all  my  right, 
title,  and  interest  in  the  claims  known  as  Bartlett,  Craig  & 
Co.'s,  on  Poverty  Hill,  to  Geo.  Easkt  &  Co.  Said  interest 
consists  of  one  fourth  part  of  six  claims. 

"  James  H.  Baetlett. 

"James  Cunningham^ 

"  George  West." 

Plaintiff  then  proved  that  the  land  described  in  plaintiff's 
complaint  was,  at  the  time  said  conveyance  was  made,  known 
and  designated  as  Bartlett,  Craig  &  Co.'s  Claims,  and  that  the 
interest  described  in  said  conveyance  was  the  same  interest  in 
said  land  that  this  action  is  brought  to  recover.  That  the 
firm  of  Geo.  Kaskt  &  Co.  named  in  said  conveyance,  was  com- 
posed of  Geo.  Raskt  and  the  defendant,  T.  H.  Hawkins. 

Plaintiff  then  gave  in  evidence  a  note  from  James  H.  Bart- 
lett to  Raskt  &  Co.,  of  which  the  following  is  a  copy : 

"  PovEETY  Hill,  Sierra  County,  Cal.,  May  13th,  1856. 

"On  demand,  for  value  received,  I  promise  to  pay  to  Geo. 
Raskt  &  Co.  the  sum  of  two  hundred  and  two  dollars  65-100, 
with  interest  at  the  rate  of  three  (3)  per  cent  a  month  till  t)aid. 

"  $202  65-100.  James  H.  Babtlbtt. 

"Witness:  Geo.  West.^' 

Plaintiff  then  offered  to  prove  by  the  testimony  of  the  said 
James  H.  Bartlett  that  the  conveyance  was  intended  as  a  mort- ' 
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gage  to  secure  the  payment  of  the  note,  and  not  as  an  abso- 
lute conveyance. 

Plaintiff  then  introduced  in  evidence  a  deed  from  said  Bart- 
lett  to  him  of  the  property  in  dispute,  dated  August  1st,  1861, 
and  proved  that  a  few  days  after  the  execution  of  the  same  he 
exhibited  the  same  to  defendant,  and  offered  to  pay  him  any 
demand  he  might  have  against  said  Bartlett  which  was  a  lien 
on  the  premises. 

Defendant  recovered  judgment  in  the  Court  below,  and  plain- 
tiff appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Williams  &  Johnson,  for  Appellant. 

It  is  now  the  settled  rule  in  this  State,  and  has  been  since 
the  question  was  first  before  Mr.  Justice  Field,  that  parol  evi- 
dence is  admissible  in  equitable  actions  to  show  for  what  pur- 
pose a  written  instrument  was  given,  when  that  evidence  is 
pertinent  to  the  issues  made.  We  are  imable  co  see  a  reason 
for  a  different  rule  in  actions  at  law.  Possession  and  the 
Statute  of  Limitations  were  made  issues  by  defendant  in  thia 
case,  and  we  had  a  right  to  bring  ourselves  within  the  statute, 
and  to  show  our  possession  by  showing  that  Hawkins  held  as 
mortgagee.  If  in  doing  this  it  becomes  necessary  to  prove  for 
what  purpose  a  writing  was  given,  we  have  unquestionably  the 
right  to  make  the  proof.  True,  the  written  instrument  beet 
proves  its  contents;  nor  do  we  seek  to  change  or  disturb  the 
wording  of  the  instrument,  or  its  meaning — but  we  asked  to 
show  for  what  purpose  it  was  given. 

Creed  Eaymond,  for  Respondent, 

By  the  Court,  Sawtek,  J, 

Plaintiff  introduced  in  evidence  an  instrument  in  writing 
executed  by  James  H.  Bartlett,  dated  May  13,  1856,  purport- 
ing to  transfer  to  George  Raskt  &  Co.  "  all  my  (his)  right,  title 
and  interest  in  the  claims''  in  dispute,  "in  consideration  of 
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the  sum  of  two  hundred  and  two  dollars  and  sixty-five  cents, 
-with  interest  from  date  till  paid  by  me."  Also,  a  note  giren 
by  said  Bartlett  to  said  Raskt  &  Co.,  bearing  the  same  date, 
for  the  sum  of  two  hundred  and  two  dollars  and  sixty-five 
cents,  payable  on  demand  with  interest  until  paid,  at  three 
per  cent  per  month.  He  then  offered  to  prove  by  Bartlett, 
that,  the  said  instrument  transferring  said  claims  was  intended 
by  the  parties  to  be  a  mortgage  to  secure  the  payment  of  said 
note.  Upon  objection  of  defendant  the  testimony  was  ex- 
cluded by  the  Court,  and  exception  taken  to  the  ruling  by 
plaintiff.  The  ground  of  the  objection,  is,  that  the  evidence 
is  irrelevant,  and  that  it  is  inadmissible  to  show  by  parol  that 
the  instrument  was  intended  as  a  mortgage.  The  testimony 
is  relevant;  and  it  is  now  settled  in  this  State  that  parol  evi- 
dence is  admissible  to  show  that  a  deed  absolute  on  its  face 
wajs  intended  to  be  a  mortgage.  (Pierce  v.  Robinson,  13  Cal. 
116;  Johnson  v.  Shemum,  15  Cal.  291.)  Nor  can  the  rule  be 
confined  to  cases  that  formerly  were  cognizable  in  equity  alone. 
There  is  but  one  form  of  action  in  this  State,  and  the  same 
rules  of  evidence  must  be  applied  alike  to  all  cases.  It  may 
be  that  formerly  the  rule  prevailed  only  in  cases  in  equity. 
But,  however  that  may  be,  there  is  no  distinction  in  this  State. 

Section  two  hundred  and  sixty  of  the  Practice  Act  pro- 
vides, that,  "  a  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  foreclosure  and  sale."  If  the  rule  contended  for  by 
the  respondent  prevailed,  this  provision  of  the  statute  would 
be  nugatorj',  for  the  reason  that  when  the  mortgage  is  in  its 
terms  an  absolute  conveyaYice,  the  mortgagor  would  be  pro- 
hibited from  showing  the  real  character  of  the  transaction. 
The  position  contende<l  for  by  the  respondent  would  resolve 
the  question  into  one  of  pleading,  rather  than  a  question  as  to 
the  competency  of  evidence.  But  there  is  no  equitable  title 
to  be  set  up.  The  plaintiff,  if  he  has  any  title  at  all,  has  a 
legal  title.  A  mortgage  under  our  system,  as  between  the 
parties,  does  not  pass  the  legal  title  to  the  grantee.     The  title 
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remains  in  the  mortgagor  until  it  is  divested  by  a  foreclosure 
and  sale,  whatever  the  terms  of  the  mortgage  may  be. 

There  was  error  in  excluding  the  testimony,  and  as  we  can- 
not know  but  that  the  Court  might  have  come  to  a  different 
conclusion  and  decision,  had  the  testimony  been  admitted,  there 
must  be  a  new  trial. 

The  order  denying  a  new  trial  is  reversed,  and  a  new  trial 
ordered. 


JOHI^  ANDERSON  v.  J.  G.  DOLL. 

iNTERiiiKBATioN  IN  WRITTEN  CONTRACT. —  If  the  owner  of  a  horse  dellvera 
him  to  another  party  In  pledge  to  secure  the  payment  of  a  debt,  and  the 
parties  contract  in  writing  that  the  pledgee  may  keep  the  horse  one  year, 
paying  for  his  use  a  stipulated  sum,  and  may  further  keep  him  a  second 
year  upon  the  same  terms,  by  giving  proper  notice  of  his  election  to  do  so, 
-  and  the  copy  of  the  contract  kept  by  the  pledgee  is  interlined  the  next  day 
by  consent  of  parties  so  as  to  allow  the  pledgee  to  keep  the  horse  two  years 
more.  Instead  of  one,  and  the  owner  afterwards  sells  the  horse  and  contract 
to  a  third  party,  and  the  pledgee  glTes  notice  of  his  election  to  keep  the  horse 
one  year  more,  and  at  the  end  of  that  time  accepts*  from  the  purchaser  the 
money  due  from  the  pledgee,  these  circumstances  are  eyidence  that  the 
pledgee  regarded  the  original  contract  as  binding. 

License  to  do  Business  not  a  Tax. —  A  license  paid  to  keep  a  stallion  Is 
not  a  tax  upon  his  assessed  value. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Tehama  County. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

George  Cadwalader,  for  Appellant. 

The  findings  of  the  Court  below  show  that  the  contract  was 
executed  in  duplicate  the  day  it  bears  date,  and  that  on  the 
subsequent  day  the  alterations  were  made  in  the  presence  of 
Welsh,  and  with  his  consent,  and  for  the  express  purpose  of 
extending  the  time  to  three  years. 

Courts,  in  the  construction    of   written    contracts,    always 
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endeavor  to  give  effect  to  the  intention  of  parties,  provided 
they  can  do  so  without  violating  any  rule  of  law. 

"x\  material  alteration  in  a  note  or  bill,  made  by  the  con- 
sent of  all  parties,  is  valid  and  binding.  ♦  ♦  *  Consent 
may  be  subsequent,  as  well  as  prior  to  the  alteration,  since  the 
parties  must  be  as  competent  to  alter  their  contract  after  it 
was  made  as  originally  to  make  it." 

The  law  of  the  alteration  of  other  instruments  is  the  same 
as  that  of  negotiable  paper.     (2  Parsons,  581.) 

While  it  might  be  true  that  Welsh,  the  vendor  of  Anderson, 
woiild  be  responsible  to  him  for  selling  and  assigning  a  paper 
that  was  not  what  it  purported  to  be,  it  is  extremely  difficult 
to  see  what  Doll  had  to  do  with  the  transaction,  or  how  Doll 
is  estopped  from  claiming  his  just  rights  under  his  contract 
by  any  transaction  that  might  have  occurred  between  Ander- 
son and  Welsh.  It  is  not  pretended  that  Doll  was  asked  by 
w^hat  terms  he  held  the  horse,  and  that  he  made  false  repre- 
sentations on  which  Anderson  acted  to  his  injury.  Nor  is  it 
possible  to  bring  plaintiff's  case  within  any  definition  of  an 
estoppel.  (Boggs  v.  Merced  Mining  Co.,  14:  Cal.  279 ;  Davis 
v.  Davis,  26  Cal.  23.) 

Townsend  &  Combs,  for  Eespondent. 

Ey  the  terms  of  the  contract  only  the  "taxes  upon  the 
horse"  were  to  be  refunded  by  Welsh,  not  the  taxes  upon 
the  use  of  the  horse  in  a  particidar  manner,  to  wit:  for  public 
hire. 

The  Court  finds  that  "before  the  commencement  of  the 
standing  season  of  1863,  defendant,  in  accordance  with  the 
contract,  gave  notice  that  he  elected  to  keep  the  horse  dwring 
thai  season."  This  furnishes  the  strongest  inference  from  the 
defendant's  own  act  that  he  knew  that  his  right  of  election  was 
only  for  one  year  after  the  first^  and  not  for  two,  as  he  aftei^ 
wards  set  up  in  his  answer. 
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By  the  Court,  Oubrbt,  J. 

This  is  an  action  of  replefvin  for  a  thoroughbred  stallion 
called  ^^  Rifleman/'  valued  in  the  complaint  at  six  thousand  dol- 
lars.   It  appears  from  the  record  that  on  the  18th  of  Febniary, 

1862,  one  Welsh,  then  the  owner  of  the  horse  Rifleman,  bor- 
rowed of  the  defendant  one  thousand  dollars,  for  which  he  gave 
him  his  promissory  note,  bearing  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month.  To  secure  the  payment  of  the  sum 
00  borrowed,  Welsh  delivered  the  hone  in  pledge  to  th^  defend- 
ant. The  defendant)  wishing  to  use  the  horse^  agreed  to  pay 
Welsh  one  thousand  dollars  for  the  use  of  the  horse  one  year, 
and  it  was  further  agreed  between  the  contracting  parties  that 
the  defendant  should  have  the  privily  of  keeping  the  horse 
another  year,  upon  the  same  terms,  upon  giving  proper  notice 
of  his  election  to  do  so ;  in  whidi  event  the  note  mentioned  was 
not  to  become  due  until  the  lapse  of  the  extended  term.  The 
defendant  was  to  pay  the  expenses  of  keeping  the  horse,  and  also 
the  taxes  upon  his  assessed  valua  The  taxes  so  paid  were  to 
be  refunded  with  interest  by  Welsh  to  the  defendant  at  the  ex- 
l)iration  of  the  term. 

On  the  sixth  of  S^tember,  1862,  Welsh  sold  the  horse  to 
the  plaintiff,  and  at  the  same  time  assigned  to  him  the  contract 
entered  into  between  himself  and  the  defendants  Early  in  the 
year  1863  defendant  gave  notice,  in  accordance  with  the  terms 
of  the  contract,  of  his  election  to  keep  the  horse  the  second 
year.  Immediately  after  the  second  year  had  expired  the  plain- 
tiff demanded  of  the  defendant  the  horse,  and  at  the  same  time 
tendered  him  the  amount  due  on  the  note  due  him  from  Welsh, 
and  also  the  sum  due  for  the  taxes  on  the  assessed  value  of  the 
horse  for  State  and  counly  purposes  for  the  years  1862  and 

1863,  and  the  interest  thereon  at  the  rate  stipulated  The  sums 
BO  tendered  the  defendant  accepted,  but  refused  to  surrender  the 
horse.  The  plaintiff  then  brought  this  action.  In  defense  the 
defendant  alleged  that  by  the  contract  he  was  entitled  to  have 
and  hold  the  horse  for  three  years^  and  also  thai  the  eounty 
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license  tax  for  the  years  1862  and  1863  for  keeping  the  stallion 
for  hire  was  not  paid  him. 

The  Court  found  that  by  the  original  contract  the  defendant 
had  the  right  by  his  election  to  extend  the  term  of  holding  the 
horse  in  his  possession  for  one  year  in  addition  to  the  first 
year  stipulated,  so  that  by  its  terms  the  whole  period  would 
expire  in  the  spring  of  1864.  It  was  also  found  that  the  copy 
of  the  contract  offered  in  evidence  by  the  defendant  was  inter- 
lined so  as  to  give  him  the  right  to  elect  to  keep  the  horse  two 
years  instead  of  one,  additional  to  the  first  year;  and  that  it 
was  in  evidence  that  the  interlineation  waa  made  by  the  de- 
fendant in  the  presence  of  Welsh  and  with  his  consent  on  the 
day  after  the  original  contract  was  executed,  but  that  there  was 
no  evidence  that  the  plaintiff  had  notice  of  the  change  so  made 
in  the  defendant's  copy  or  counterpart  of  the  contract  as  first 
executed. 

If  it  were  admitted  that  the  change  made  by  the  interlinea- 
tion referred  to,  could  have  operated  to  give  the  defendant  the 
right  to  elect  to  keep  the  horse  two  years  in  addition  to  the 
first  year,  instead  of  one  only,  even  as  against  the  plaintiff 
who  purchased  the  animal  without  notice  of  the  change,  still 
it  does  not  appear  that  he  made  such  election,  but  on  the  con- 
trary it  is  found  by  the  Court  that  the  defendant  did  elect  in 
terms  to  retain  the  possession  and  use  of  the  horse  for  the  sec- 
ond year  only ;  besides  which  it  is  also  found  that  the  defend- 
ant accepted  the  money  on  the  note  for  one  thousand  dollars, 
and  also  the  taxes  on  the  assessed  value  of  the  horse  with  the 
interest  thereon  as  due.  These  several  circumstances  are  to 
our  minds  strong  evidence  that  the  defendant  r^arded  the 
original  contract  as  the  one  of  binding  validity.  If  the  orig- 
inal contract  was  not  subsisting  and  binding  at  the  time  h$ 
gave  notice  of  his  election  to  keep  the  horse  lie  second  year, 
then  he  was  not  entitled  to  have  and  hold  him  under 
such  notice^ 

The  defendant  further  controverted  the  plaintiff's  right  to 
recover,  on  the  ground  that  the  county  license  tax  for  the  years 
1862  and  1863  were  not  paid  him.     This  objection  we  think 
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not  well  founded.  The  amount  paid  for  a  license  to  do  a  par- 
ticular kind  of  business  could  not  be  charged  to  the  owner  of 
the  horse  under  the  terms  of  the  contract  to  refund  the  amount 
paid  for  taxes  on  the  horse. 

We  are  satisfied  the  Court  below  came  to  a  correct  conclu- 
sion as  to  the  rights  of  the  parties  upon  the  facts  found,  and 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Neither  Mr.  Chief  Justice  Sanditoson  nor  Mr.  Justice  Saw- 
T£B  expressed  anj  opinion. 


A.  DELAND  t;.  HARVEY  H.  HIETT. 

DiscHABOB  oy  A  JiTDGMKNT. —  A  payment  of  part  of  the  amount  due  upon  a 
money  Judgment  under  an  agreement  that  it  shall  operate  as  satisfaction  In 
full  will  not  discharge  the  judgment. 

Void  Agreement. —  An  agreement  to  discharge  a  judgment  for  a  sum  less  than 
the  amount  for  which  It  was  rendered  is  Told. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Yuba  County. 

The  complaint  averred  that  on  the  22d  day  of  April,  1861, 
W.  S.  Webb  recovered  a  judgment  against  the  plaintiff  in  t\\p 
District  Court  of  Yuba  County,  for  four  thousand  three  hun- 
dred and  forty  dollars,  to  bear  interest  at  three  per  cent  per 
month,  and  that  J.  O.  Goodwin  was  the  attorney  of  record  for 
said  Webb.  That  on  the  18th  day  of  October,  1861,  W.  S. 
Webb  assigned  the  judgment  to  J.  K.  Webb.  That  on  the 
31st  day  of  May,  1862,  plaintiff  paid  said  Groodwinone  thou-, 
sand  dollars  in  full  satisfaction  of  said  judgment,  and  that  said 
Goodwin,  then  and  there  acting  on  behalf  of  said  Webbs,  and! 
at  the  request  of  said  Webbs,  and  being  authorized  by  iheni 
to  do  so,  agreed  to  receive  and  did  receive  said  money  in  full 
satisfaction  and  payment  of  the  judgment,  and  with  the  knowl- 
edge  and  consent  of  said   Webbs,   acknowledgied   in   writinr 
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upon  the  margin  of  the  judgment  roll,  satisfaction  of  the  jud^- 
ment;  in  the  words  and  figures  as  follows: 

"  For  value  received,  the  within  and  foregoing  judgment  ii 
hereby  satisfied  in  full.     May  31,  1862. 

"J.  O.  GooDwnr, 

'^  Attorney  of  record  and  a  fact  for  W.  8.  and  Josiah  R 
Webb/' 

That  on  the  18th  day  of  October,  1863,  J.  R.  Webb  assigned 
the  judgment  to  defendant  Hiett,  and  that  he  received  the 
assignment  with  full  knowledge  of  the  facts,  and  that  he  was 
threatening  to  compel  payment  of  the  judgment  by  execution 
and  forced  sale  of  plaintiff's  property. 

The  complaint  prayed  that  the  judgment  be  decreed  satis- 
fied, and  that  the  defendant  be  enjoined  from  proceeding  to 
enforce  the  collection  thereof  by  execution  or  otherwise. 

The  answer  denied  that  defendant,  when  he  received  the 
assignment,  knew  that  the  judgment  was  paid  in  whole  or  in 
part,  or  that  he  knew  satisfaction  of  the  same  had  been  en- 
tered of  record,  and  admitted  the  other  allegations  of  the  com- 
plaint. 

The  case  was  submitted  on  the  pleadings. 

The  Court  adjudged  that  the  judgment  be  credited  with  one 
tTiousand  dollars,  but  denied  the  injimction. 

Plaintiff  appealed* 

E.  K.  Mitchell,  and  Oeorge  Cadwalader,  for  Appellant,  cited 
as  to  satisfaction  and  receiving  part  in  payment  of  the  whole', 
2  Parsons  on  Contract^  129,  and  notej  6  Oranch^  11;  5 
Johnson,  390. 

N.  E.  Whitesides,  for  Eespondent, 

Ey  the  Court,  Shaftee,  J, 

The  question  in  this  case,  is,  whether  a  payment  of  a  part 
of  the  amount  due  upon  a  money  judgment  will  discharge  tht 
jiulgiiient,  the  payment  having  been  made  under  a  dry  agree- 
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ment  that  it  should  operate  as  a  satisfaction  in  full.    It  was 

held  in  Cumber  v.  Wane,  1  Strange,  426,  the  leading  case  upon 
the  subject,  that  a  Iquidatod  indebtedness,  presently  due, 
could  not  be  discharged  by  a  payment  of  less  than  the  whole 
sum ;  and  in  the  case  of  Fitch  v.  Sutton,  5  East,  230,  the  doc- 
trine is  not  only  reasserted,  but  the  reason  of  it  is  given — such 
a  contract  is  nudum  pactum.  The  question  has  been  adjudged, 
probably  in  every  State  in  the  Union,  and  the  rule  has  been 
xmiformly  affirmed,  and  on  the  ground  stated.  There  is  a 
diversity  of  cases  that  are  sometimes  spoken  of  as  eaHseptions 
to  the  rule,  but  they  are,  more  properly,  not  within  its  scope. 
A  composition,  going  solely  upon  the  grounds  stated,  is  uni- 
versally bad.  Inasmuch  as  the  discharge  in  this  case  was  of 
record,  it  is  possible  that  it  might  operate  as  an  estoppel,  were 
it  not  for  the  fact  that  the  complaint  itself  goes  behind  the 
record  and  exposes  the  fact  that  the  discharge  was  entered  in 
pursuance  of  a  nudum  pactum.  The  cases  bearing  upon  the 
main  question  are  collected  in  1  Smith's  Leading  Cases,  page 
147,  where  the  present  state  of  the  law  upon  the  point  is  fully 
and  learnedly  exhibited  in  the  note  on  Cumber  v.  Wane. 
The  judgment  is  affirmed.  ^ 


PATRICK  CREIGHTON  v.  JOHN  S.  MANSON. 

Btrnt   Tmpeoybments    bt   a   Municipal   Govebnmbnt. —  The   municipal 

ernment  of  a  city.  In  causing  street  Improyements  to  be  made,  acts  under 
the  authority  conferred  upon  It  by  the  Legislature,  and  Is  subject  to  aU 
the  confitltutional  limitations  and  restraints  imposed  on  the  Leglslatnrtb 
and  has  no  other  or  greater  power  than  is  and  lawfully  may  be  conferred 
on  It  by  the  legislative  act. 

ABSBSSMUiT  MOT  A  TAX. —  Ab  Bssessment  toried  by  a  monlcipal  CkiferiH 
Blent  upon  lots  adjacent  to  a  street  to  pay  for  ImproTements  made  on  the 
street.  If  held  to  be  a  tax,  cannot  be  maintained,  because  it  lacks  the  con- 
stitutleoal  re<]ulrement  of  equality  and  nnifbrmlty. 

iTBBKr  IMPBOYBMBNTS  IN  A  CiTT. —  The  Legislature  has  not  the  power  to  charge 
the  persons  who  reside  on  a  street  In  a  city  with  the  expenses  of  an  Im- 
prorement  on  that  street. 

CONSOiJDATioN  Act  as  to  Stbsvt  Impbotbmbntb. —  The  Legislature  has  not, 
by  the  Consolidation  Act  for  the  goyernment  of  Saa  Francisco,  and  the 
ameodmentB  thereto  prior  to  1862,  done  anything  more  than  to  provide  for 
a  lien  upon  lots  adjacent  to  a  street  fOr  Improvements  made  on  the  street, 
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and  define  the  manner  In  which  the  same  may  be  enforced.  These  Acts  do 
not  create  any  personal  liability  on  the  part  of  the  owners  of  such  lots  for 
such  ImproTements,  nor  does  the  amendment  of  1862  create  any  personal 
liability  for  work  done  or  to  be  done  under  contracts  entered  into  before  Its 
passage. 

Assessment  on  Lot  fob  Improvement  of  Street. —  If,  nnder  the  power  to 
take  private  property  for  public  uses  upon  making  a  Jnst  compensation 
therefor,  the  Legislature  possesses  the  power  to  levy  an  assessment  upon 
lots  in  a  city  adjacent  to  a  street  to  pay  for  improvements  made  on  the 
street,  the  assessment  cannot  exceed  the  value  of  the  benefit  conferred  on 
the  lot  or  its  owner  by  the  improvement,  and  can  be  enforced  only  by 
proceedings  to  subject  the  lot  to  a  sale  in  discharge  of  the  lien. 

Same. —  Such  assessment  cannot  be  laid  on  the  lot  or  its  owner  when  tht 
lot  has  received  only  an  injury  by  the  work  on  the  street  for  which  the 
assessment  is  levied. 

BTATrTR    CREATING    A    LlEN    ON    A    LOT    FOR    STREET    ASSESSMENTS. A    Statute 

cv  '•:].!;  a  lien  upon  a  lot  in  a  city  to  secure  the  payment  of  an  assessment 
leMid  on  the  lot  for  improvements  in  the  street  adjacent,  must  be  strictly 
construed,  and  the  proceedings  authorized  by  the  statute  to  create  and  en- 
force the  lien  must  be  followed  precisely  as  directed,  or  the  whole  pro- 
ceeding will  be  void. 

Resolution  to  grade  Street  in  San  Francisco. —  A  resolution  of  the  Boari 
of  Supervisors  of  the  City  and  County  of  San  Francisco  of  intention  t« 
grade  a  street,  must  be  presented  to  the  President  of  the  Board  for  his  Ap- 
proval ;  and  if  not  so  presented,  no  lien  can  be  enforced  on  the  lots 
adjacent  to  the  street  for  assessments  for  grading  the  same. 

Bow  Municipal  Legislature  can  Act. —  The  legislative  department  of  a 
cUy  government  can  act  only  through  the  medium  of  an  ordinance,  but 
tho  ordiuancc  may  be  in  the  form  of  a  resolution,  or  be  preceded  by  tbe 
words  "  Be  it  ordained,"  etc. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Haight  &  Piersori,  for  Appellant. 

We  know  of  no  precedent  in  legislation  or  in  judicial  deci- 
sions under  a  Constitution  like  ours  for  creating  a  personal 
liability  against  an  owner  for  an  improvement  of  this  kind 
over  and  above  the  value  of  the  lot.  The  usual  remedy  is  to 
assess  the  expense  of  the  work  upon  the  property  responsible 
for  it,  without  loading  the  owner  with  a  heavy  penalty  over 
and  above  the  value  of  his  lot. 

The  adjudications  on  questions  arising  heretofore  under 
similar  laws  do  not  control  the  present  case,  because  no  simi- 
lar one  has  ever  been  decided. 
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The  facte  of  this  case  being  radically  different  from  those  of 
any  previous  one,  present  a  different  question  for  detennination, 

A  law  making  one  responsible  without  his  knowledge  or 
assent  for  an  expenditure  which  results  in  impairing  or 
destroying  the  value  of  hb  property,  should  manifestly 
receive  a  strict  construction,  and  a  strict  compliance  should 
be  exacted  in  favor  of  the  latter.  It  is  a  question  not  of 
moral  or  equitable  obligation,  but  of  naked  te^nical  legal 
liability. 

The  cases  in  which  this  principle  has  been  decided  are  col- 
lected in  the  second  chapter  of  Blackwell  on  Tax  Titles,  page 
43,  and  following.  (See,  also.  Sharp  v.  Spier,  4  Hill,  76; 
Sharp  V.  Johnson,  4  Hill,  92.) 

Most  of  the  cases  referred  to  in  Blackwell  are  those  of  a 
sale  of  land  for  taxes,  and  the  rules  applicable  to  such  sales 
are  too  familiar  to  need  comment. 

There  is  an  obvious  duty  to  pay  taxes,  but  no  such  obvious 
duty  to  incur  a  heavy  expense  in  making  a  highway  for  the 
use  of  the  population,  resident  and  transient,  of  a  great  city. 
The  rule  is  a  most  salutary  one  in  the  case  of  general  taxes, 
as  universal  experience  demonstrates,  and  should  not  be 
relaxed,  but  rather  made  more  stringent;  inuch  more  in  the 
ease  of  a  special  and  onerous  exaction,  no  argument  is  needed 
to  show  that  the  most  severe  and  stringent  rule  should  be 
adopted  and  the  most  exact  compliance  required.  In  such 
statutes  nothing  is  left  to  the  discretion  of  the  officer.  None 
of  the  provisions  are  directory,  which  can  be  obeyed  or  not 
without  affecting  the  validity  of  the  proceeding.  Every  step 
required  to  be  taken  by  the  statute  must  be  taken,  or  the  de- 
fendant will  not  be  liable. 

Whether  the  proceeding  is  one  that  creates  a  liability  for  a 
definite  sum  of  money,  or  deprives  a  man  of  a  piece  of  land 
equal  Ir  value,  does  not  change  the  principle.  Whether  a  man 
is  made  liable  for  one  thousand  dollars,  or  loses  a  piece  of 
property  of  the  value  of  one  thousand  dollars,  the  effect  and 
rule  of  construction  in  both  cases  are  the  same. 

Some  have  argued  that  a  statute  which  authorizes  taking 
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from  a  man  a  sum  of  money  without  his  oonflent,  ia  not  to 
be  oonstrued  so  Btricdy  aa  one  which  takes  from  him  a  parcel 
of  land  of  equal  value.  The  bare  statement  of  the  proposition 
refutes  it  sufficiently. 

The  fact  that  in  the  case  of  a  pecuniary  liability  a  suit  has 
to  be  brou^t  is  of  no  importance,  if  the  defendant  is  not  at 
liberty  to  require  on  the  part  of  the  plaintiff  a  strict  compli- 
ance with  the  law.  Of  what  advantage  in  such  a  case  is  the 
privilege  of  a  defense,  if  the  defendant  cannot  avail  himself  of 
omissions  and  failures  to  comply?  The  defendant  cannot  go 
outside  of  the  statute  to  show  equities  in  his  defense.  No 
matter  how  inequitable  the  plaintiff's  claim  may  be^  if  the 
law  has  been  pursued,  there  is  no  remedy.  The  plaintiff  has 
simply  to  say,  ^^ita  lex  scripta  est.**  He  cannot  complain, 
therefore,  of  being  tried  by  the  same  rule  which  he  invokes. 

The  first  objection  is  that  no  l^al  or  official  action  was 
taken  by  the  Board  of  Supervisors  to  cause  notice  of  their 
intention  to  be  given.  Section  sixty-eight  of  the  Consolida- 
tion Bill,  (Stats,  of  1866,  p.  164,)  provides  that  "every  or^ 
fumce  or  resolviion  of  the  Board  of  Supervisors,  providing  for 
any  specific  improvement,  and  for  laying  a  tax  or  assessment, 
shall,  after  its  introduction,  be  puUished  five  days;''  and 
''every  such  ordinance,  after  the  same  shall  pass  the  Board, 
shall,  "before  it  takes  effect,  be  presented  to  the  President  for 
approval.  If  he  approve  he  shall  sign  it;  if  not  he  shall 
return  it,"  etc  "If  at  any  stated  meeting  thereafter,  two 
thirds  of  all  the  members  elected  to  the  Board  vote  for  such 
ordinance  or  resolution,  it  shall^  despite  the  objections  of  the 
President,  become  vdUd/' 

Section  forty  provides  that  whenever  the  Board  shall  deter- 
mine to  grade  any  street,  they  shall  cause  notice  of  their  inteu- 
tion  to  be  published  for  the  period  of  ten  days,  etc. 

The  resolution  of  intention  is  the  foundation  of  the  whole 
proceeding  —  the  first  step  upon  which  the  others  rest  It 
provides  for  a  specific  improvement,  and  for  laying  an  assess- 
ment ;  it  must  be  presaited  to  the  President  for  his  approval ; 
without  his  approval  it  is  no  more  the  official  act  of  the  Board 
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of  Supervisors  than  if  it  had  been  signed  by  a  majority  of  the 
members  not  convened  in  session  as  a  Board.  Without  the 
signature  of  the  President  it  la^sks  the  very  element  requirsd 
by  the  statute. 

Daniel  Rogers,  for  SespondenL 

Appellant's  counsel  contend  that  the  assessment  is  void  and 
unconstitutional,  inasmaich  as  it  conflicts  with  that  part  of  sec- 
tion eight  of  Article  I  of  the  Constitution^  which  declares 
"nor  shall  private  property  Ibe  taken  for  public  use  without 
just  compensation.''  It  is  also  contended  that  the  appellant 
cannot  be  made  to  pay  an  amount  over  the  assessed  value  of 
the  property.  These  positions  are  untenable.  The  Superin- 
tendent, in-  the  execution  of  the  contract,  is  the  agent  of  the 
owner  as  well  as  the  city.  The  principle  involved  is  the  same 
as  laying  a  tax ;  upon  failure  to  pay  in  either  case,  the  property 
is  liable  to  sale.  The  tax  is  for  the  benefit  of  the  public,  and 
yet  it  cannot  be  uiged  that  upon  a  sale  for  .taxes  property  is 
taken  for  public  use  without  compensation.  The  improve- 
ment for  which  this  suit  is  brought,  is,  to  some  extent,  of  gen- 
eral benefit — yet  more  chiefly  for  the  benefit  of  the  immediate 
neighborhood.  The  benefit  is  inmiediately  to  adjacent  prop- 
erty holders,  and  only  indirectly  to  the  city.  {Argenti  v.  City 
of  San  Francisco,  16  CaL  283.) 

This  Court  has  already  decided  that  assessments  for  street 
repairs  are  constitutional,  without  respect  to  the  amount 
assessed  being  disproportionate  to  the  assessed  value  of  the 
property.     (Hart  v.  Oaven,  12  Cal.  477.) 

0.  H.  Parker,  also  for  Respondent 

The  first  objection  is  based  upon  the  assumption  tiiat  the 
notice  of  intention  falls  within  the  pnmsions  of  section  sixty- 
eight.  This  is  a  mistake.  The  modus  operandi  is  this :  The 
Superintendent,  whose  duty  it  is  to  see  vfhsit  street  work 
ought  to  be  drwae,  recommends  to  the  Board  that  a  street 
should  be  graded.      At  the  next  meeting,  the  Board,  acting 
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upon  this  information^  passes  a  resolution  stating  that  it  is 
their  intention  to  order  (or  provide  for)  said  grading.  This 
notice  of  an  intention  is  a  feeler  thrown  out  by  the  Board  to 
ascertain  the  wishes  of  the  parties  interested,  and  to  enable 
them  to  protest^  if  they  choose,  against  ^'providing'*  for  this 
^^  specific  improvement,"  Now,  an  intention  to  provide,  is  not 
actually  providing,  any  more  than  the  announcement  of  an 
intention  to  go  to  Sacramento  necessarily  involved  the  a<:tiuil 
going  to  Sacramiento.  The  Board  may  never  proceed  any  fur- 
ther in  the  matter;  if  so,  it  cannot  be  said  that  they  have 
actiuilly  provided  for  said  specific  improvement  It  is  one  of 
a  series  of  resolutions — a  notice — but  it  is  not  the  resolution 
of  the  series  "  providing  for  any  specific  improvement."  After 
ten  days  publication,  there  being  no  objection  to  the  grading 
of  tlie  street  —  all  things  'being  ready  —  the  Board  pass  a  reso- 
lution ^^ providing"  for  the  grading.  This  is  the  important 
resolution:  and  for  this  the  old  law  required  the  formalities  of 
section  sixty-eight  to  make  it  effective.  (The  law  of  1862  has 
dispensed  with  all  this  formality,  so  far  as  street  improvements 
are  concerned.) 

It  was  never  imderstood  that  the  resolution  of  intention  was 
within  section  sixty-eight,  and  it  was  seriously  doubted  whether 
the  second  resolution  was  within  it.  (9  Paige,  Ch.  R  p.  24.) 
Section  sixty-eight  was  intended  to  cover  only  those  reso- 
lutions which  were  not  preceded  by  a  prior  resolution  of  in- 
tention. 

By  the  Court,  Rhodes,  J. 

This  action  is  brought  to  recover  of  the  defendant  the  amount 
of  the  assessment  levied  upon  a  lot  in  San  Francisco,  by  the 
Superintendent  of  Public  Streets  and  Highways,  to  pay  the 
plaintiflf,  as  the  contractor,  for  his  services  in  grading  Union 
street;  also  to  enforce  the  assessment  as  a  lien  upon  the  lot. 

The  defendant  was  the  owner  of  the  lot  when  the  services 
^ere  performed,  and  still  remains  the  owner.  Previous  to  the 
making  of  the  contract  for  the  grading  of  the  street  between 
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the  Superintendent  and  the  contractor,  the  lot  was  appraised, 
for  revenue  purposes,  at  fourteen  hundred  dollars.  The  assess- 
ment amounts  to  nineteen  hundred  and  eighty-nine  dollars  and 
fifty-four  cents.  The  lot  is  rendered  worthless  in  consequence 
of  the  grading  of  the  street.  The  Court  gave  judgment  against 
the  defendant  for  the  amount  of  the  assessment,  and  decreed 
that  the  plaintiff  should  have  a  lien  on  said  lot  to  the  amount 
of  said  judgment 

The  construction  and  improvement  of  streets  are  puhlic 
works,  and  are  intended  for  the  benefit  of  the  public  at  large; 
and  though  the  ])resumption  may  be  indulged  in  that  the  larger 
portion  of  the  benefit  inures  to  the  owner  of  the  contiguous 
proi)erty,  yet  it  is  but  a  presumption  which  in  a  large  propor- 
tion of  cases  is  not  true,  and  it  remains  but  a  presumption  that 
is  liable  to  be  rebutted  by  proof  of  the  truth.  The  streets, 
although  public  works  and  designed  for  public  use,  are  not 
always  constructed  at  public  expense,  but  more  generally  they 
are  graded  and  improved  under  the  direction  of  the  municipal 
authorities,  at  the  expense  of  the  contiguous  lots  and  lands. 
The  municipal  governments,  in  causing  street  improvements 
to  be  made,  act  under  the  authority  conferred  upon  them  by 
the  Legislature,  the  authority  being  a  portion  of  the  sov- 
ereignty del^ated  to  them  for  the  purposes  of  municipal 
government 

The  municipal  government,  in  the  exercise  of  the  authority 
thus  conferred,  is  subject  to  all  the  constitutional  restraints  and 
limitations  imposed  on  the  Legislature,  and  has  no  other 
or  greater  power  than  is  and  lawfully  may  be  conferred  on 
it  by  the  legislative  act.  It  can  make  no  order  for  the 
improvement  of  a  street,  and  make  no  provision  for  the  pay- 
ment of  the  expenses,  that  the  L^slature  might  not  do  if  it 
should  act  directly  in  the  matter.  When  the  improvement 
has  been  made,  an  aBsessment  is  levied  upon  the  adjacent 
real  estate  by  the  city  government,  in  such  manner  as  the 
Legislature  has  directed,  to  pay  for  the  expenses  of  the  work. 
Is  the  right  to  levy  the  assessment  thus  conferred  upon  the 
city  a  portion  of  the  power  possessed  by  the  Legislature  of 
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raising  money  for  public  purposes  hj  taxation,  or  does  it 
rather  fall  within  the  right  of  eminent  domain?  If  not 
derived  from  one  of  these,  it  i&  diffioalt  if  not  impossible  to 
refer  it  to  any  source  of  legislative  power  imder  the  C<m- 
stitution.  It  appears  to  us  rerj  clearly  that  the  assessment 
is  not  a  tax,  and  though  the  authorities  are  not  uniform  on 
this  point,  we  think  the  opinion  of  Mr.  Chief  Justice  Bronson 
in  Sharp  v.  Spier,  4  Hill,  76,  and  in  Sharp  v.  Johnson,  Id. 
92,  unanswerable  and  decisive  against  its  being  regarded  as 
a  tax.  (See  also  the  able  opinion  in  People  ex  rel.  Post  v. 
Mayor,  etc.,  of  Brooklyn,  6  Barb.  209 ;  and  Municipality  No. 
2  V.  White,  9  Louis.  Ann.  446.)  If  held  to  be  a  tax,  it  would 
be  in  violation  of  the  cardinal  rule  of  the  Constitution  which 
requires  taxation  to  be  equal  and  uniform.  The  Legislature 
may  lawfully  divide  the  State  into  districts,  as  counties, 
townships,  cities,  etc.,  and  may  provide  that  the  authoritiet  of 
each  district  may  raise  money  for  local  purposes  by  tax- 
ation, and  the  amount  may  vary  in  the  several  districts,  but 
the  tax  must  be  equal  and  uniform  upon  the  persons  and 
property  subject  to  taxation  in  each  district  If  the  assess- 
ment for  street  improvements  is  a  tax  it  would  be  na 
more  competent  for  the  city  government  to  levy  the  entire 
amount  of  it  upon  the  property  contiguous  to  the  street  that  had 
been  improved  than  to  levy  upon  the  same  property  the  whole 
amount  of  the  expenses  of  any  branch  of  the  municipal  Gk)v- 
emment 

It  is  also  very  difficult  to  uphold  the  power  of  levying  the 
assessment  on  the  adjacent  property  upon  the  theory  that  it 
is  parcel  of  the  right  of  eminent  domain,  transferred  by 
the  Legislature  to  the  subordinate  authority.  When  private 
property,  whether  lands  or  personal  properly,  or  the  value  of 
either  of  them,  is  taken  for  public  use,  just  compensation  must 
be  made  therefor.  In  order  to  overcome  this  apparently  unsur- 
mountable  difficulty,  it  has  been  often  held  that  the  owner  of 
the  property  ahould  be  deemed  to  be  compensated  by  the 
benefits  in  the  way  of  an  increase  of  value  that  the  property 
has  received  by  the  adjacent  improvements.    We  do  not  under- 
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take  to  flay  whether  such  benefits,  as  fallacious  as  they  are  in 
many  cases,  and  of  which  this  case  is  a  striking  instance,  do 
or  do  not  constitute  a  "just  compensation,"  according  to  the 
requirements  of  the  Constitution;  but  for  the  purposes  of  this 
case,  we  admit  that  such  benefits  may  satisfy  tiiie  eonstitu* 
tional  demand.  The  cases  sustaining  this  view,  generally,  but 
not  uniformly,  hold  that  this  benefit  resulting  from  the  street 
improvements  attaches  itself  to  the  adjacent  property,  and 
does  not  directly  accrue  to  the  person  who  may  happen  to  be 
the  owner.  The  owner,  as  an  individual  disconnected  from 
the  property,  receives  no  other  or  greater  benefit  from  the 
making  of  the  improvement  than  each  person  within  the  cor- 
porate limits.  The  doctrine  that  a  limited  number  of  i>er- 
sons,  who  may  happen  to  own  property  in  a  given  locality 
within  the  city,  shall  be  chai^able  personally  with  the  ex- 
penses of  a  public  improvement,  is  not  in  accordance  with 
the  presumption  on  which  those  cases  proceed,  and  cannot 
be  sustained  upon  any  theory  of  the  constitutional  authority 
of  the  Legislature  —  neither  as  included  in  the  taxing  power 
nor  the  right  of  eminent  domain,  nor,  indeed,  upon  any  theory 
except  that  of  the  absolute  power  of  the  legislative  depart- 
ment of  the  (lovemment  —  for  it  would  be  merely  the  exercise 
of  the  power  of  taxation  freed  from  the  constitutional  limits 
ations  of  equality  and  uniformity,  and  would  be  as  odious  in 
all  its  features  as  a  forced  loan,  without  the  justification  of 
imperious  necessity. 

When  expenses  for  the  improvements  have  been  incurred 
by  the  city,  or  some  one  acting  under  her  authority,  it  has 
been  usual  to  give  a  lien  upon  the  adjacent  property,  or  to 
authorize  it  to  be  sold  for  the  payment  of  those  expenses,  or 
some  part  of  thenu  This  brings  ua  to  the  inquiry  whether, 
by  the  provisicms  of  the  San  Francisco  Consolidation  Act, 
and  the  amendments  thereto,  the  Legislature  has  in  fact  done 
anything  more  than  to  provide  for  a  lien  upon  the  adjacent 
property  and  define  the  manner  in  which  tlie  same  may  be 
enforced.  Sections  forty*two,  fort^-seven,  and  other  sectiona 
of  the  Act  of  1856,  provide  that  the  expenses  of  the  several 
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kinds  of  work  shall  be  borne  by  the  adjoining  property  and 
shall  become  a  lien  thereon;  and  the  amendatory  Act  of 
1859,  which  was  in  force  when  the  contract  in  this  case  was 
let,  in  corresponding  sections,  makes  similar  provisions. 

The  Act  of  1862,  which  was  in  force  when  the  work  under 
the  contract  was  completed,  in  the  eighth  section  prescribes 
in  detail  the  property  that  shall  be  liable  for  the  payment  of 
the  different  kinds  of  improvements ;  and  a  subsequent  section 
provides  that  upon  the  doing  of  certain  official  acts  the 
amount  assessed  upon  each  parcel  of  property  shall  be  and 
constitute  a  lien  thereon.  It  is  apparent  from  these  provi- 
sions of  the  Consolidation  Act,  that  it  was  intended  that  the 
expenses  of  each  street  improvement  should  be  borne  by  the 
contiguous  lots;  and  there  is  no  clause  in  the  Act  of  1859, 
or  of  the  Act  of  1862,  which,  either  directly  or  by  necessary 
implication,  charges  the  owner  of  the  lot  personally  with 
those  expenses  that  are  required  to  be  assessed  upon  the  lot, 
unless  that  is  done  by  those  provisions  of  the  Act  prescribini^ 
the  mode  of  procedure  for  the  collection  of  the  assessment. 
No  cause  of  action  accrued  in  any  manner  to  the  plaintiff  as 
against  the  defendant,  to  recover  the  assessment  until  after 
the  Act  of  1862  took  effect;  for  the  work  was  not  then  com- 
pleted, and  the  several  official  acts  had  not  then  been  per- 
formed which  were  requisite  before  he  could  sue  the  defend- 
ant. The  plaintiff,  in  his  own  right,  acquired  no  cause  of 
action  against  the  defendant  for  the  services  performed,  fr»r 
there  was  no  contract,  express  or  implied,  between  the  par- 
ties, but  the  rif^ht  of  action  was  transferred  to  him  by  a  sort 
of  legislative  assignment,  and  when  transferred  to  him  he 
took  it  subject  to  the  laws  then  in  force,  so  far  as  his  remedy 
against  the  defendant  was  concerned,  though  the  contract 
with  the  Superintendent  may  have  been  made  under  a  formor 
Act. 

It  is  provided  in  section  twenty-nine  of  that  Act  that  "  All 
proceedings  which  may  have  been  taken  under  the  law,  for 
which  this  law  is  a  substitute,  and  which  are  pending  at  the 
time  this  law  shall  take  effect,  may  be  continued  and  completed 
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under  this  law ;  "  and  it  is  further  provided  by  section  thirteen 
that  "  In  all  suits  now  pending  or  hereafter  to  be  brought  to- 
recover  street  assessments,  the  proceedings  therein  shall  be 
governed  and  regulated  by  the  provisions  of  this  Act."  Sec- 
tion thirteen  of  the  Act  of  1862,  which  is  the  only  section  of 
the  Act  authorizing  the  contractor  to  sue  the  lot  holder  to 
recover  the  assessment  made  as  in  this  case,  provides  that  the 
contractor  after  thirty-five  days  from  the  date  of  the  warrant 
may  sue  "  the  owner  of  the  land,  lots  or  portion  of  lots  assessed 
on  the  day  of  the  date  of  the  recording  of  the  warrant,  assess- 
ment and  diagrams,  or  on  any  day  thereafter  during  the  con- 
tinuance of  the  lien  of  said  assessment,  apd  recover  the  amount 
of  said  assessment  remaining  due  and  unpaid."  The  language 
and  plain  meaning  of  the  section  includes  not  only  the  person 
who  owned  the  lot  at  the  date  of  the  recording  of  the  warrant, 
assessment  and  diagrams  as  liable  to  be  sued,  but  also  each 
person  successively  who  may  thereafter  and  during  the  contin- 
uance of  the  lien  bo  the  owner.  The  statute  does  not  provide 
a  different  remedy  against  the  subsequent  owner  from  that 
given  against  the  owner  at  the  time  the  lien  attached,  but  it 
affords  the  same  remedy  in  every  case.  The  action  is  to  bo 
brought,  not  in  the  county  in  which  the  defendant  resides,  but 
in  the  county  in  which  the  lot  is  situated.  The  form  of  the 
judgment  is  also  prescribed,  the  Court  being  empowered  to 
"  adjudge  and  decree  a  lien  against  the  premises  assessed  and 
to  order  such  premises  to  be  sold  on  execution,  as  in  other 
cases  of  sale  of  real  estate  by  process  of  said  Courts."  The 
proceedings  authorized  to  be  taken  in  the  case  indicate  that  it 
was  intended  that  the  action  should  be  an  action  in  rem  to 
enforce  the  payment  of  the  assessment  by  a  decree  for  the  sale 
of  the  lot^  and  in  proceedings  of  that  character  it  was  proper 
that  the  person  owning  the  lot  charged  with  the  lien  at  the 
commencement  of  the  action  should  be  made  a  defendant  to  the 
action. 

No  one  would  contend  that  a  subsequent  purchaser  of  the 
lot  was  pers(^nally  liable  for  the  assessment,  or  that  in  enforc- 
ing the  lien  a  personal  judgment  could  be  rendered  agairu^t 
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hinL  And  it  will  be  observed  that  no  provision  is  made  that 
judgment  against  the  person  owning  the  lot  when  the  assess- 
ment was  made  may  be  taken  in  the  action  brought  against 
the  subsequent  owner.  It  is  beyond  all  doubt  that  the  Legis- 
lature intended  to  charge  the  lot  with  the  assessment,  to  give 
s,  lien  upon  the  lot  to  secure  the  payment  of  the  assessment, 
and  to  authorize  the  Courts  to  enforce  the  lien  by  ordering  a 
sale  of  the  property,  but  not  to  give  any  recourse  against  the 
owner  or  make  him  personally  liable.  If  there  was  any  doubt 
upon  this  point,  we  would  be  justified,  and  indeed  required, 
to  give  the  owner  of  the  lot  the  benefit  of  the  doubt,  because, 
nnder  the  well  established  rules  of  construction,  it  is  our  duty 
to  so  interpret  the  Act,  if  its  terms  will  admit  of  it,  that  it  shall 
harmonize  with  the  recognized  rules  of  law  and  rights  of  prop- 
erty. It  is  not  to  be  presumed,  unless  the  terms  of  the  Act  im- 
peratively require  it,  that  the  Legislature  intended  that  under 
this  Act  such  a  wrong  might  be  perpetrated  as  would  result  if 
the  personal  judgment  against  the  defendant  could  be  main- 
tained for  the  recovery  of  the  assessment,  levied  to  pay  for  work 
performed  not  at  his  request,  but  against  his  objections,  and 
when  by  the  work,  as  performed,  the  value  of  his  property  was 
wholly  destroyed. 

It  is  proper  to  mention  another  principle,  which  we  think 
IS  sufficient  to  control  the  whole  case.  If  it  is  admitted  that 
the  benefits  received  by  the  property  or  its  owner,  by  means 
of  the  improvements,  will  satisfy  the  constitutional  require- 
ment of  a  just  compensation  for  the  assessment  levied  upon 
the  property,  that  theory  is  subject  to  the  rule  that  the  assess- 
ment must  not  exceed  the  value  of  the  benefit  conferred  by  ihe 
making  of  the  improvement.  This  doctrine  is  laid  down  in 
Matter  of  Fourth  Avenue,  3  Wend.  452;  Mutter  of  Albany 
Street,  11  Wend.  149;  Maiter  of  Canal  Street,  11  Wend.  154; 
Matter  of  WUliam  and  Anthony  Streets,  19  Wend.  678 ;  Matter 
€f  Flatbvsh  Avenue,  1  Barb.  286;  and  is  affirmed  in  Canal 
Bank  of  Albany  v.  Mayor,  etc.,  of  Albany,  19  Wend.  244 ;  and 
People  ex  rel.  Post  v.  Mayor,  etc.,  of  Brooklyn,  6  Barb,  209 ; 
«nd  we  think  the  doctrine  is  correct  and  applicable  to  cases 
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like  the  one  at  bar.  And  certainly  an  aasessment  should  not 
be  laid  either  upon  the  property  or  the  owner,  where  instead 
of  a  benefit  to  the  property  the  owner  has  received  only  an  in- 
jury by  the  work  on  account  of  which  it  is  proposed  to  levy  the 
assessment 

Judgment  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Sawybb,  J.,  concurring  specially. 

I  dissent  from  some  of  the  views  expressed  in  the  opinion, 
but  concur  in  the  reversal  of  the  judgment. 

By  the  Court,  Rhodes,  J.,  on  petition  for  rehearing. 

We  have  carefully  considered  the  respondent's  elaborate  peti- 
tion for  a  rehearing,  but  in  the  view  we  take  of  the  case,  a  de- 
cision of  several  of  the  points  therein  made  is  unnecessary. 

As  suflT^ested  bv  the  learned  counsel,  it  may  be  far  more  con- 
venient, in  enforcing  the  payment  of  street  assessments,  to  be 
]>ennitte(l  to  take  a  personal  judgment  than  a  judgment  in  rem 
onlv,  but  that  consideration  would  certainly  not  be  seriously 
urged  as  a  sufficient  reason  for  allowing  a  judgment  to  be  taken 
which  was  clearly  in  conflict  with  constitutional  law. 

Tf  it  is  said  that  in  the  absence  of  a  personal  liability  of  the 
lot  owner  for  the  assessment,  the  contractor  is  liable  to  lose  that 
portion  of  the  assessment  which  exceeds  the  value  of  the  lot 
presumed  to  be  benefited  by  the  improvement,  for  which  the 
assessment  was  made,  it  may  be  answered  that  the  same  result 
might  happen  if  the  lot  was  the  only  property  possessed  by  the 
lot  owner;  and  further,  that  it  is  the  duty  of  the  contractor  to 
see  that  some  sufficient  responsibility  exists  for  the  payment  of 
his  work;  that  is  to  say,  to  ascertain  whether  the  lot  is  of  value 
enough  to  bear  the  burden  proposed  to  be  imposed  upon  it  for 
it.«  improvement.  It  is  as  unquestionably  his  duty  to  see  that 
ample  h'ability  exists  for  his  payment  as  it  is  to  know  that  a 
valid  ordinance  passed  authorizing  the  work  to  be  done,  for  he 

Vol,  XXVTL— 40 


626  Creighton  v.  Manson^.  [Sup.  Ct. 

Opinion  of  tbe  Court  on  Petition  for  Rehearing. 

IS  dealing  with  officers  vested  with  special  and  limited  author- 
ity, and  he  must  bear  the  consequence  of  his  own  errors  and 
negligence. 

We  are  earnestly  pressed  by  the  learned  counsel  for  the  re- 
spondent to  grant  a  rehearing,  because  the  case  cannot  be  fully 
argued  on  briefs,  as  the  law  is  special  and  complicated,  present- 
ing many  points  for  discussion ;  but  if  our  view  of  the  situation 
and  rights  of  the  parties  is  correct,  the  points  arising  out  of  the 
details — the  machinery  —  of  the  Act  are  immaterial  to  the 
decision  of  the  leading  question  in  the  present  action. 

We  are  referred  to  section  seventeen  of  the  Act  of  1862  as 
decisive  of  the  question  of  the  personal  liability  of  the  lot 
owner  in  favor  of  the  contractor.  It  will  be  noticed  that  the 
contract  was  made  imder  laws  in  force  prior  to  the  passage  of 
the  Act  of  1862,  and  what  we  said  in  respect  to  the  question 
whether  a  personal  liability  for  the  assessment  was  given  by 
the  statute,  had  relation,  not  to  a  case  that  might  arise  out  of  a 
contract  executed  under  the  Act  of  1862,  but  to  the  case  then 
before  us  growing  out  of  a  contract  made  under  laws  in  force 
anterior  to  the  passage  of  that  Act.  Although  the  Act  of  18G2 
purports  to  create  a  personal  liability,  it  does  not  in  terms,  nor 
by  necessary  implication,  have  a  retrospective  operation  so  as  to 
create  a  personal  liability  for  work  performed  or  to  be 
performed  under  contracts  made  before  the  passage  of  the  Act. 
The  Legislature,  by  the  Act,  granted  to  parties  proceeding 
under  the  statute  then  in  force  the  benefit  of  the  remedies  pro- 
vided in  that  Act;  but  the  grant  of  a  new  remedy  —  a  mere 
mode  of  procedure  to  maintain  an  existing  right  —  which 
is  clearly  within  the  power  of  the  Legislature,  is  very  different 
in  substance  and  effect  from  the  grant  of  a  new  or  additional 
liability  for  services  performed  or  being  performed  under  an 
existing  contract.  We  do  not  now,  nor  have  we  in  the  opinion 
already  delivered,  attempted  to  controvert  the  position  of  the 
respondent  —  that  the  Legislature  have  in  express  terms,  in  the 
seventeenth  section  of  the  Act  of  1862,  declared  that  the  lot 
owner  shall  be  personally  liable  for  the  payment  of  the  assess- 
ment, but  we  hold  that  such  liability  can  attach,  if  at  all,  only 
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to  contracts  made  after  the  passage  of  the  Act,  and  when  we 
said  that  the  Legislature  did  not  intend  that  the  lot  owner 
should  be  personally  liable,  we  had  reference  to  an  assessment 
for  work  done  under  a  contract  made  before,  not  after,  the  pas- 
sage of  that  Act. 

The  principles  upon  which  we  rely  for  a  solution  of  the 
principal  questions  in  this  case,  and  the  course  of  reasoning 
adopted,  may  tend  to  show  the  invalidity  of  the  personal  lia- 
bility clause  in  section  seventeen  of  the  Act  of  1862,  but  the 
question  of  the  validity  of  that  clause  is  not  in  issue,  because 
it  has  no  application  to  the  present  case. 

An  assessment  for  the  improvement  of  a  street,  levied  solely 
upon  the  owners  of  the  lots  lying  adjacent  to  the  street  that 
has  been  improved  as  a  public  street,  and  which  is  authorized 
by  law  to  be  collected  from  the  lot  owners  as  a  personal 
charge,  without  regard  to  the  benefit  actually  accruing  to 
them  by  means  of  the  improvement,  is  a  tax,  and  as  such  is 
obnoxious  to  the  objection  that  it  violates  the  constitutional 
requirement  of  equality  and  uniformity. 

We  rest  our  opinion  mainly  on  the  proposition  that  street 
assessments,  of  the  form  of  the  present  one,  can  be  maintained, 
if  at  all,  only  on  the  theory  that  the  power  to  levy  such 
assessments  upon  the  lots  adjacent  to  the  street  that  has  been 
improved  under  the  direction  of  the  city  government  is  parcel 
of  the  right  of  eminent  domain  transferred  by  the  Legislature 
to  the  city;  and  that  to  maintain  them  even  on  that  theory, 
it  must  be  assumed  that  the  benefits  that  the  lots  have  received 
from  the  improvements  constitute  a  "just  compensation"  for 
the  lien  cast  upon  them.  The  requirement  of  a  just  compen- 
sation to  be  made  for  private  property  taken  for  public  use 
attends  every  exercise  of  the  power  by  an  authority  subordi- 
nate to  the  sovereign  power  of  the, State,  as  well  as  by  the 
State  itself,  and  applies  as  well  where  the  value  or  a  part  of 
the  value  of  the  property  is  taken  by  being  subjected  to  the 
payment  of  a  sum  of  money,  as  where  the  property  itself,  or 
some  interest  therein,  is  directly  taken  for  public  use.  As  a 
necessary  consequence  of  this  doctrine,  the    amount    of    the 
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diarge  or  lien  imposed  upon  the  property  cannot  exceed  the 
value  of  the  property,  and  the  payment  of  the  amount  can  be 
enforced  only  by  proceedings  to  subject  the  lot  to  sale  in  dis- 
charge of  the  lien.  The  personal  judgment  raidered  against 
the  appellant  is  therefore  erroneous. 

The  validity  of  the  lien  thus  asserted,  and  of  the  judgment 
ordering  the  lot  to  be  sold,  must  be  ascertained  mainly  by  an 
examination  of  the  acts  and  proceedings  required  by  law  to 
be  done  and  had  by  the  officers  of  the  city  and  the  contractor 
previous  to  the  time  at  which  the  alleged  right  of  action 
accrued  to  the  contractor.  We  previously  omitted  to  con- 
sider this  branch  of  the  case  because,  the  parties  admitting 
the  lot  to  be  of  no  value,  we  deemed  it  unnecessary  to  ascer- 
tain whether  the  proceedings  requisite  to  diarge  the  lot  with 
the  payment  of  the  assessment  had  been  taken  according  to 
law,  but  as  the  contractor  is  entitled  to  his  judgment,  without 
regard  to  the  value  of  the  lot,  if  the  proceedings  have  been 
regular,  it  becomes  necessary  to  pass  also  upon  the  judgment 
ordering  the  lot  to  be  sold. 

Upon  this  question  the  appellant  maintains  that  when  sum- 
mary proceedings  are  authorized  by  statute,  the  effect  of  whidi 
is  to  divest  or  affect  rights  of  property,  the  statute  is  to  be 
strictly  construed,  and  that  the  power  conferred  must  be  exe- 
cuted precisely  as  given,  and  that  any  departure  vitiates  the 
whole  proceeding.  This  doctrine  is  well  expressed  in  the 
axiomatic  language  of  Mr.  Justice  Bronson  in  Sharp  v.  Spier, 
4  Hill,  76:  "Every  statute  authority  in  derogation  of  the 
common  law  to  divest  the  title  of  one  and  transfer  it  to 
another  must  be  strictly  pursued  or  the  title  will  not  pass.'' 
We  expressed  our  concurrence  in  this  principle  in  Curnm  v. 
Shattiick,  24  Oal.  427,  aa  applicable  to  proceedings  to  acquire 
the  right  of  way  for  a  public  road,  and  proceedings  as  in  this 
case  to  acquire  a  lien  for  the  payment  of  a  street  assessment 
are  within  the  reasons  of  the  rule. 

We  shall  notice  but  one  of  the  objections  made  by  the  appel- 
lant to  the  proceedings,  and  that  is,  that  the  resolution  of  inten- 
tion of  the  Board  of  Supervisors  to  grade  the  street  in  question. 
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was  not  pi-esented  to  the  President  of  the  Board  for  approval 
according  to  the  requirements  of  section  sixty-eight  of  the  Con- 
solidation Act.  It  is  a  general  rule  that  the  legislative  depart- 
ment of  a  city  government  can  act  only  through  the  medium 
of  an  ordinance,  unless  the  organic  law  specially  provides 
another  mode.  The  instrument  containing  the  expression  of 
the  legislative  will  need  not  necessarily  be  in  the  usual  form  of 
a  municipal  ordinance  and  be  preceded  by  the  words  '*Be  it 
ordained/'  etc.,  but  it  m;ay  properly  be,  as  in  this  case,  in  the 
form  of  a  resolution,  but  whatever  its  form,  it  amounts  in  sub- 
stance to  an  ordinance,  and  must  be  passed  in  the  mode  pre- 
scribed for  the  passage  of  ordinances. 

It  is  provided  in  section  forty  of  the  Consolidation  Act,  that 
the  Board  may  order  a  street  to  be  graded  after  notice  of  their 
intention  has  been  published  in  a  daily  newspaper  for  the 
period  of  ten  days,  unless  the  owners  of  a  specified  proportion 
of  the  lands  or  lots  bounded  by  the  street  shall  make  written 
objection  thereto.  The  declaration  of  intention  is  the  funda- 
mental acf  of  the  whole  proceeding  to  grade  the  street,  and 
in  the  absence  of  the  declaration  of  intention  manifested 
by  an  ordinance  or  some  act  that  is  its  equivalent  in  substance 
and  effect,  though  differing  from  it  in  form,  the  whole  proceed- 
ings must  fail  of  compulsory  effect.  The  manner  of  making 
the  declaration  of  intention  is  not  specified  in  the  Act,  but  the 
power  to  make  the  declaration  is  conferred  upon  the  Board 
and  expressed  in  the  same  general  terms  as  in  the  preceding 
and  subsequent  sections,  is  the  authority  to  lay  out  a  street  or 
to  order  a  street  to  be  graded,  and  it  is  impossible  to  see  why 
an  ordinance  or  a  resolution  is  not  as  reqiiisite  in  declaring  the 
intention  to  grade  the  street,  as  in  ordering  the  street  to  be 
graded.  If  it  is  said  that  the  resolution  of  intention  is  not 
comprised  within  the  meaning  of  the  words  "  every  ordinance 
or  resolution  of  the  Board  of  Supervisors  providing  for  any 
sjiecific  improvement,"  as  used  in  section  sixty-eight,  it  may 
i  >e  answered  that  the  declaration  of  intention,  whatever  may 
c  its  form,  is  a  legislative  act,  and  a£  such  must  be  passed  in 
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the  mode  prescribed  by  law,  and  for  that  purpose  it  must  be 
presented  to  the  President  of  the  Board  for  his  approval 
Rehearing  denied. 

Sawybb,  J.  concurring  specially. 

I  concur  in  denying  a  rehearing  for  reasons  different  from 
those  expressed  in  the  opinion.  I  also  dissent  from  the  con- 
struction given  in  the  opinion  to  sections  forty  and  sixty-eight 
of  the  Consolidation  Act 


THE  PEOPLE  V.  JESUS  YSLAS. 

IMPRACHIXG  A  WITNESS. —  Evidence  of  bad  character  for  chastity  la  not 
admissible  for  the* purpose  of  impeaching  the  testimony  of  a  witness. 

Same. —  An  Inquiry  Into  the  character  of  a  witness  for  the  purpose  of  im- 
peaching his  testimony  must  be  restricted  to  his  character  for  truth  and 
veracity. 

An  Assault. —  The  statutory  definition  of  an  assault  is  substantially  the 
same  as  at  common  law. 

Same. —  An  intent  to  commit  violence,  accompanied  by  acts  which,  if  not 
interrupted  or  avoided  by  the  retreat  of  the  other  party,  would  be  fol- 
lowed by  personal  violence,  amounts  to  an  assault. 

Same. —  It  is  not  indispensable  to  the  commission  of  an  assault  that  the 
assailant  should  be  at  any  time  within  striking  distance. 

Testimony  in  Cbiminal  Case. —  On  trial  for  an  assault  with  Intent  to  com- 
mit murder  It  appeared  that  the  defendant  committed  the  assault  in  the 
prosecutrix's  house,  and  the  prosecutrix  immediately  escaped  and  went  to  a 
butcher  shop  a-  few  rods  away,  and  that  the  defendant  followed  her 
thither  after  some  few  minutes  had  elapsed ;  Held,  that  what  occurred 
between  the  prosecutor  and  defendant  at  the  butcher*a  ahop  was  admissible 
in  evidence,  at  least  on  the  question  of  intent. 

What  is  am  Assault. —  To  constitute  an  assault  the  party  mntt  hftva  the 
Intent  to  strike,  the  ability  to  do  so,  and  must  make  the  attempt. 

CUR«BY,  J. 

Impeachment  of  Witnass. —  Testimony  to  impeach  a  witness  should  not  be 
confined  to  his  character  for  truth  and  veracity,  but  should  extend  to  his 
entire  moral  character,  and  a  witness  may  be  Impeached  by  testimony 
showing  that  his  general  moral  character  Is  bad. 

Appeal  from  the  County  Ck)urt  of  Santa  Clara  County. 

The  testimony  for  the  prosecution  showed  that  the  defendant 
entered  the  house  of  the  prosecutrix  and  called  for  liquor,  and 
waa  refused.     He  insisted,  and  it  was  given  to  him,  when  he 
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called  on  the  prosecutrix  to  drink,  and  upon  her  declining  to 
do  so,  throwed  the  tumbler  on  the  floor,  threatened  to  kill  her, 
and  seized  a  hatchet  and*  started  towards  her  having  it  raised 
in  a  threatening  attitude.  The  prosecutrix,  when  the  defend- 
ant had  approached  within  seven  or  eight  feet  of  her,  fled 
through  the  door  into  an  adjoining  room,  and  locked  the  door 
after  her.  The  defendant  then  went  up  to  the  door  and  struck 
it  with  his  hatchet.  The  prosecutrix,  after  waiting  a  few  min- 
utes, passed  through  another  door  and  went  to  a  butcher  shop 
a  few  rods  distant.  The  defendant,  after  waiting  a  short  time, 
followed  the  prosecutrix  to  the  butcher  shop  and  again  threat- 
ened her  life. 

The  attorney  for  the  defendant  asked  the  Court  to  give  the 
following  instructions^  which  were  refused:  ' 

"If  the  jury  believe  from  the  evidence  that  when  the 
defendant  rose  from  taking  the  hatchet  in  his  hand,  and  before 
raising  it  in  a  striking  posture,  the  prosecutrix,  on  whom  the 
assault  is  alleged  to  have  been  made,  had  loft  the  room  in  which 
he  and  she  were,  and  shut  the  door,  they  will  find  the  defend- 
ant not  guilty  as  charged  in  the  indictment,  because  whatever 
may  have  been  his  intention  in  taking  hold  of  the  hatchet,  there 
was  an  absence  of  ability  to  carry  the  same  into  effect 

"  If  the  jury  believe  from  the  evidence  that  defendant,  while 
with  the  hatchet  in  his  hand,  did  not  attempt  to  throw  the 
same  at  the  prosecutrix,  and  did  not  raise  it  to  strike  her  while 
within  striking  distance,  they  will  find  him  not  guilty  as 
charged  in  the  indictment. 

"  The  testimony  of  the  witness  as  to  what  took  place  in  the 
butcher  shop  does  not  go  to  sustain  the  charge  in  the  indict- 
ment, because  the  defendant  had  Hot  at  the  time  or  there  any 
weapon  in  his  hand  as  charged  in  the  indictment'' 

The  other  facts  are  stated  in  the  opinicm  of  the  Court 

J.  Alexander  Yoell,  for  Appellant,  referred  to  the  following 
authorities  on  the  question  of  the  impeachment  of  the  witness: 
1  Greonleaf  on  Ev.,  note  2,  p.  59 ;  People  v.  Rector,  19  Wend. 
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670;  People  v.  Murphy,  14  Mass.  387;  State  v.  BosweU,  2 
DeT.  209;  1  Hill,  S.  C.  251. 

J,  G,  McCullough,  Aiton^ey-General,  for  the  People, 

An  assault  is  committed  when  the  defendant,  with  the  intent, 
makes  the  offer  to  commit  the  violence,  with  the  appao'ent  though 
not  the  actual  power,  not  necessarily  within  striking  distance, 
hut  so  near  as  to  put  a  man  of  ordinary  firmness  not  in  actual 
hut  in  well  founded  apprehension  of  peril.  And  these  are  the 
true  ingredients  of  the  common  law  and  of  the  statutory  assault. 
In  both  there  is  the  "  unlawful  attempt,  coupled  with  the  present 
ability  to  commit  the  injury,"  etc. 

And  we  refer  to  some  authorities,  and  especially  to  Bishop, 
the  most  philosophical  criminal  law  writer  of  the  age:  State 
V.  Davis,  1  Iredell,  N.  C.  125 ;  1  Whar.  Crim.  Law,  §§  1,241-3 ; 
2  Bishop's  Crim.  Law,  §§  32,  36,  37,  etc;  1  Bishop's  Crim. 
Law  §  409. 

The  defendant  in  such  a  case  as  this  had  no  right  to  show 
the  prosecutrix  was  unchaste.  If  the  offer  was  because  she 
was  the  party  injured,  then  it  was  inadmissible.  (3  Greenleaf 
on  Ev.,  §  27.)  If  to  impeach  her  like  any  other  witness,  then 
also  the  better  opinion  is  it  was  inadmissible.  The  evidence 
as  to  character  in  every  case,  whether  of  party  or  witness,  should 
bear  some  analogy  and  have  some  reference  to  the  nature  of 
the  charge.  In  this  case  the  trait  in  the  character  to  be  in- 
quired into  was  that  of  the  general  reputation  for  truth  and 
veracity  only  of  the  prosecutrix.  (1  Greenleaf  on  Ev.  §  461  n; 
1  Wharton  on  Crim.  Law,  §  814 ;  People  v.  Josephs,  7  Cal.  129.) 

By  the  Court,  Sanderson,  C.  J. 

The  defendant  was  indicted  for  an  assault  with  intent  to 
commit  murder,  tried  and  convicted  as  charged. 

At  the  trial  the  defense  proposed  to  impeach  the  testimony 
of  the  prosecutrix  by  proving  her  to  be  of  a  notoriously  bad 
chaiacter  for  chastity.      The  testimony  was  rejected  by  the 
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ground  that  the  decision  of  the  Court  in  that  respect  was 
erroneous. 

That  the  ruling  of  the  Court  is  sustained  by  the  great  raa.ss 
of  authority  is  not  disputed  by  counsel  for  appellant ;  but  it  is 
insisted,  notwithstanding,  that  the  better  reason  is  opposed  to  it. 
We  do  not  deem  it  necessary  to  enter  into  a  discussion  as  to 
what  the  law  ought  to  be  upon  this  subject.  There  is  much 
force  in  the  argument  made  in  support  of  the  theory  that  the 
inquiry  into  the  character  of  a  witness,  for  the  purpose  of  im- 
peaching his  testimony,  ought  not  to  be  restricted  to  his  reputa- 
tion for  truth  and  veracity ;  but  the  rule  is  too  well  settled  the 
other  way  for  us  to  disturb  it.  If  it  is  thought  that  the  ends  of 
justice  would  be  subserved  by  changing  the  rule  so  as  to  make 
the  entire  moral  character  of  the  witness  in  the  estimation  of 
society  the  subject  of  inquiry,  let  the  change  be  made  by  the 
L^slature,  and  not  the  judiciary.  \ 

The  instructions  asked  for  on  the  part  of  the  defendant  were 
properly  refused.  The  first  and  second  seem  to  be  founded 
upon  the  idea  that  there  is  a  substantial  difference  between  an 
assault  at  common  law  and  an  assault  as  defined  in  our 
statute.  In  our  judgment  no  such  distinction  exists.  The 
common  law  definition  of  an  assault  is  substantially  the  same 
as  that  found  in  the  statute.  (1  Russell  on  Crimes,  748;  1 
Wharton,  Section  1,241.)  The  vice  in  the  two  instructions 
under  consideration  is  found  in  the  idea  which  they  coun- 
tenance that  there  may  be  an  intermediate  point  between  the 
commencement  and  the  end  of  an  assault  where  if  the  assailant 
is  interrupted  either  by  the  escape  of  the  party  assailed  or  the 
interference  of  bystanders,  the  offense  is  thereby  made  incom- 


In  order  to  constitute  an  assault  there  must  be  something^ 
more  than  a  mere  menace.  There  must  be  violence  begun  tp  ^ 
be  executed.  But  where  there  is  a  clear  intent  to  commiT] 
violence  accompanied  by  acts  which  if  not  interrupted  will  I 
be  followed  by  personal  injury,  the  violence  is  commenced  andj 
the  assault  is  complete.  Thus  riding  after  the  prosecutor  so 
as  to  compel  him  to  run  into  a  garden  for  shelter,  to  avoid 
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being  beaten,  was  held  to  be  an  assault  (Martin  v.  Shoppee, 
3  Car.  &  Payne,  374.)  So  where  the  defendant  was  advanc- 
ing in  a  threatening  attitude,  with  intent  to  strike  the  plaintiff, 
so  that  his  blow  would  in  a  second  or  two  have  reached  the 
plaintiff,  if  he  had  not  been  stopped,  although  when  stopped 
he  was  not  near  enough  to  strike,  it  was  held  that  an  assault 
had  been  committed.  {Stephen  v.  Myers,  4  Car.  &  Payne, 
349.)  It  is  not  indispensable  to  the  commi^ion  of  an  assault 
that  the  assailant  should  be  at  any  time  within  striking  dis- 
tance. If  he  is  advancing  with  intent  to  strike  his  adversary 
and  comes  sufficiently  near  to  induce  a  man  of  ordinary  firm- 
ness to  believe,  in  view  of  all  the  circumstances,  that  he  will 

V     instantly  receive  a  blow  unless  he  strike  in  self  defense  orj 
retreat,    the   assault   is   complete.     In    such    a   case   the   at- 

/  tempt  has  been  made  coupled  with  a  present  ability  to  commit 
a  violent  injury  within  the  meaning  of  the  statute.  It  cannot 
be  said  that  the  ability  to  do  the  act  threatened  is  wanting 
because  the  act  was  in  some  manner  prevented.  In  the  pres- 
ent case  the  defendant  was  guilty  of  an  assault  if  he  advanced 
on  the  prosecutrix  in  such  a  manner  as  to  threaten  immediate 
violf^nce,  notwithstanding  she  succeeded  in  making  her  escape 

.    without  injury. 

The  third  instruction  asked  for  by  the  defendant  was  also 
properly  refused  because  what  occurred  in  the  butcher,  shop 
appears  to  have  been  a  part  of  the  res  gestcB^  and  at  least  was 
admissible  on  the  question  of  intent. 

The  third  instruction  asked  for  by  the  prosecution,  to  the 
effect  that  the  assault  was  complete  if  the  defendant  had  the 
intent  to  strike  and  the  ability  to  do  so,  when  by  itself  con- 
sidered, is  a  little  inaccurate  in  so  far  as  it  can  be  said 
to  ignore  the  idea  of  an  attempt.  But  this  portion  must  be  read 
in  connection  with  the  residue  of  the  charge,  which  sufficiently 
informed  the  jury  as  to  what  constituted  the  attempt,  to  wit, 
the  defendant's  rushing  toward  the  prosecutrix  with  the  axe  ill 
his  hand  in  such  a  manner  as  to  show  that  he  could  and 
would  have  struck  her  had  she  not  escaped  through  the  door. 
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Taking  the  entire  charge  together,  we  do  not  think  the  jury 
oould  have  misapprehended  the  law  of  the  case. 

As  to  the  qu^tion  whether  the  verdict  is  sustained  by  the 
evidence,  it  is  sufficient  to  say  that  the  testimony  is  conflicting. 

Judgment  affirmed.  ^ 

CuBREY,  J.,  concurring  specially. 

The  rule  restricting  the  examination  of  impeaching  wit- 
nesses to  the  general  character  for  truth  and  veracity  of  the 
v/itutss  sought  to  be  impeached,  I  do  not  understand  to  be 
settled  to  the  exclusion  of  the  broader  inquiry  as  to  his  gen- 
eral character  or  general  moral  character,  and  in  my  judgment 
the  examination  ought  not  to  be  so  restricted.  In  England 
the  inquiry  in  such  cases  involves  the  entire  moral  character 
of  the  witness  attempted  to  be  impeached,  and  the  estimation 
in  which  he  is  held  in  society.  (2  Taylor^s  Ev.  Sees.  1,082, 
1,083.)  The  authorities  on  this  point  may  be  found  collated 
in  3  American  Law  Journal,  145,  where  it  is  said,  "  So  far  as 
the  decisions  of  the  Courts  of  England  are  concerned,  they 
are  unanimous  to  the  point,  that  the  true  criterion  of  the  credit 
of  the  witness,  is  his  general  diaracter  and  conduct,  and  not 
his  character  for  truth  and  veracity." 

In  New  York  the  rule  allowing  an  inquiry  respecting  the 
general  character  of  the  witness  sought  to  be  in^peached  ob- 
tains. (People  V.  Mather,  4  Wend.  229 ;  People  v.  Rector,  19 
Wend.  579 ;  Johnson  v.  People,  3  Hill,  178 ;  FiUton  Bank  v. 
Benedict,  1  Hall,  558.)  In  FvUon  Bank  v.  Benedict,  Mr.  Jus- 
tice Oakley  —  a  very  able  Judge — held  the  true  rule  to  be  to 
inquire  of  the  impeaching  witness  his  means  of  knowing  the 
general  character  of  the  witness  impeached,  and  whether  from 
such  knowledge  be  ^would  believe  him  under  oath.  And  he 
further  said,  "  To  inquire  only  as  to  general  character  for  truth 
seems  too  narrow.  His  general  character  for  truth  and  hon- 
esty must  be  the  ground  of  his  general  credit  as  a  witness." 

In  Kentucky  the  role  is  to  allow  an  inquiry  as  to  the 
gej    :al  character  of  the  witness  attempted  to  be  impeached. 
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(Ilnme  v.  Scott,  3  A.  K.  Marsh.  261 ;  Blue  v.  Kibby,  1  Mon- 
roe, 195.)  In  South  Carolinia  (Anonymous,  1  Hill,  258,)  the 
Court  of  Appeals  of  that  SUte  held  that  the  inquiry  need 
not  be  restricted  to  graieral  character  for  truth  only,  but 
that  the  true  inquiry  wA  as  to  the  witness'  general  char- 
acte>r.  The  Court  says:  "If  the  witness  assailed  is  of  gen- 
eral bad  moral  character,  his  general  character,  in  legal  con- 
templation, is  a  bad  one  in  all  respects.  For  a  general  bad 
moral  character  can  only  exist  where  a  man's  vices  so  far  pre- 
penderate  over  his  virtues  as  to  force  the  conclusion  in  the 
mind  of  a  majority  of  his  acquaintances  that  he  is  a  bad  man." 
In  North  Carolina,  as  early  as  1804,  it  was  decided  that  a  wit- 
ness might  be  discredited  by  proving  him  of  bad  moral  char- 
acter, and  that  the  inquiry  should  not  be  confined  to  the  gen- 
eral character  of  the  witness  for  veracity.  {Staie  v.  Stallings, 
Martin  &  Harwood,  490,)  and  twenty-five  years  afterwards 
the  Supreme  Court  of  that  State  reiterated  the  rule  in  an 
opinion  of  great  cogency  and  power.  (State  v.  Boswell,  2 
Dev.  210.)  The  same  rule  is  laid  down  by  the  Supreme 
Court  of  Pennsylvania  in  Wilke  v.  LigMner,  11  Serg.  and 
Eawle,  198.  Mr.  Chief  Justice  Pennington,  of  New  Jersey, 
in  illustration  of  the  fallacy  of  the  rule  confining  the  inquiry 
to  the  character  of  the  witness  for  veracity,  said:  "  Suppose 
a  witness  is  a  notorious  cheat,  sharper  and  swindler,  although 
nothing  has  been  alleged  against  him  on  the  ground  of  his 
veracity  under  oath,  is  he  to  stand  in  point  of  credit  on  equal 
ground  vrith  a  man  of  unblemished  character  and  good  stand- 
ing in  society  ?  Reason  revolts  at  the  idea.  I  take  it  that  the 
general  character  of  the  witness,  so  far  as  it  goes  to  show  turpi- 
tude of  mind,  is  in  issue,  less  credit  being  due  to  a  corrupt 
mind  than  a  pure  one."     (2  Cow.  Treat.  451.) 

The  decisions  and  authorities  to  which  I  have  referred,  and 
the  reasons  on  which  they  are  founded,  to  my  mind,  are  con- 
clusive that  the  inquiry  as  to  the  character  of  the  witness 
sought  to  be  impeached  ought  not  to  be  confined  to  his  char- 
acter for  truth  and  veracity.  Such  a  limitation  necessarily 
excludes  all  discrimination  between  men  of  bad  characters, 
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except  as  the  same  may  be  generally  known  and  understood 
as  to  their  truth  and  veracity,  and  men  of  unsullied  lives  and 
corresponding  reputations.  If  the  general  character  of  a  wit- 
ness which  is  proverbially  and  notoriously  bad  as  a  sharper  or 
a  swindler,  or  whose  life  is  steeped  in  vice  and  immorality, 
may  not  be  established  to  be  as  it  is  generally  reported  among 
his  neighbors  and  acquaintances  —  though  his  character  and 
reputation  as  to  truth  and  veracity  in  terms  may  not  have 
been  the  general  subject  of  discussion  —  then  such  witness 
stands  upon  an  equality  with  him  whose  character  is  without 
stain  and  whose  life,  at  every  stage  of  it,  has  been  distin- 
guished by  the  performance  of  every  duty.  For  jurors,  sworn 
1o  try  the  case  before  them  according  to  the  evidence,  though 
they  may  know  without  the  aid  of  testimony  produced  upon 
the  trial  of  the  wide  difference  between  the  characters  of  the 
two  witnesses,  are  precluded  notwithstanding  their  knowledge 
derived  before  the  trial  from  observing  such  difference,  for  the 
ronson  that  they  are  sworn  a  tnie  verdict  to  give  according  to 
the  evidence.  Thus  it  is  seen  that  the  witness  of  bad  char- 
actor  may  secure  by  his  testimony  a  verdict  which  would  have 
never  had  existence,  if  th^.  truth  as  to  his  general  character 
could  have  l)een  made  manifest. 

I  am  unable  to  perceive  wherein  any  material  inconvenience 
would  be  likely  to  result  from  the  adoption  of  the  broad  rule 
opc^ning  the  door  to  inquiry  respecting  the  general  character 
of  witnesses  upon  whose  testimony  the  rights  of  litigants  are 
made  to  depend.  Good  men  need  not  fear  the  ordeal  of  an 
examination  of  their  character,  while  the  vicious  and  dishonest, 
to  a  degree  securing  for  themselves  notoriously  bad  reputations, 
should  be  weighed  in  the  balance  by  which  their  actual  com- 
parative worth  and  worthlrssness  may  be  determined. 

The  defendant  proposed  at  this  trial  to  impeach  the  prose- 
cutrix on  the  ground  that  her  character  was  notoriously  bad 
in  one  particular,  and  the  testimony  was  rejected.  The  offer 
was  not  within  either  of  the  rules  of  inquiry  which  I  have 
considered,  but  was  in  violation  particularly  of  the  one  wliich 
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I  have  endeavored  to  show  should  be  adopted;  and  therefore 
I  think  the  judgment  should  be  affirmed. 


THE  PEOPLE  V.  k^Jk. 

GOMPSTENCT  OF  WiTNBSSBB. —  A  restriction  upon  the  competency  of  a  witness 
must  be  strictly  construed  in  favor  of  life,  liberty,  and  public  Justice. 

Chinese  Witnbssbs. —  A  defendant  in  a  criminal  case  who  is  a  Chinaman  la 
entitled  to  introduce  Chinese  witnessed  in  his  behalf. 

Per  SANDERSON,  C.  J. —  The  words  "In  favor  of  or  against  any  white 
person,'*  in  the  Act  prohibiting  persons  of  one  half  or  more  Indian  blood, 
or  Mongolian  or  Chinese,  from  giving  evidence,  refer  to  the  defendant  alone 
in  a  criminal  action. 

Appeal  from  the  District  Court,  Eighth  Judicial  District, 
Del  Norte  County. 

The  defendant  appealed. 

The  other  fabts  are  stated  in  the  opinion  of  the  Court 

J.  P.  Haynes,  for  Appellant. 

J.  0.  McCullough,  Attomey-Oenerai,  for  the  People. 

By  the  Court,  Sawyeb,  J. 

The  appellant,  a  Chinaman,  was  convicted  of  manslaughter. 
On  the  trial  he  offered  another  Chinaman  as  a  witless  on  his 
behalf.  The  District  Attorney  objected  to  his  examination  on 
the  ground,  that  he  is  incompetent  to  testify  for  or  against  a 
white  person,  and  the  testimony  of  the  witness  was  excluded 
by  the  Court.  Section  fourteen  of  the  "  Act  concerning  crimes 
and  punishments,"  relied  on  by  respondents,  reads  as  follows: 
"  No  Indian,  or  person  having  one  half  or  more  of  Indian  blood, 
or  Mongolian,  or  Chinese,  shall  be  permitted  to  give  evidence 
in  favor  or  against  any  white  person."    (Laws  1863,  p.  69.) 

.This  restriction  upon  the  competency  of  a  witness  must  be 
strictly  construed  in  favor  of  life,  liberty  and  public  justice. 
The  people  as  a  political  organization  —  the  State — and  not 
any  individual  member  of  the  community,  is  the  party  on  one 


Jan.,  1865.]  People  v.  Awa.  639 

opinion  of  Sanderson,  C.  J.»  concurring. 

side.  The  terms  of  the  Act  do  not  strictly  apply  to  the 
People  as  a  political  organization,  and  we  think  the  plaintiff 
—  the  State — is  not  a  white  person  within  the  meaning  of  its 
provisions. 

For  this  error  the  judgment  must  be  reversed  and  a  new 
trial  had,  and  it  is  so  ordered. 

Sanderson,  €•  J.,  concurring. 

The  words  "in  favor  or  against  any  white  person,**  found 
in  the  fourteenth  section  of  the  Act  concerning  crimes  and 
punishments,  are  manifestly  intended  to  refer  to  the  defendant 
only  in  a  criminal  action,  and  not  to  the  plaintiff.  If  we  read 
them  as  referring  to  the  People  as  well  as  to  the  defendant,  the 
effect  is  to  exclude  the  races  in  question  from  the  witness 
stand  in  all  cases,  regardless  of  the  race  of  the  defendant,  for 
in  criminal  actions  the  plaintiff  is  always  the  same.  Such 
however  was  not  the  intention  of  the  Legislature.  Had  it 
been,  they  would  have  declared  the  incompetency  of  the  races 
in  question  in  general  terms  unaccompanied  by  words  of  limi- 
tation. Where  the  defendant  in  a  criminal  action  is  a  white 
person,  Indians  and  Mongolians  are  incompetent  witnesses,  but 
in  all  other  cases  their  competency  is  onaffected  by  the  statute 
in  question. 
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CHARLES  J.  LEACH  v.  T.  B.  DAT. 

biJimcTiON  TO  BMTBAiN  Tbmpabssb. —  An  Injunction  will  not  be  frantod  to 
restrain  the  oommltsion  of  treeiMsaeg  where  the  partj  complaining  haa  a 
complete  and  adequate  remedy  at  law. 

CoMPiAiKT  TO  BNJOiN  TanspAssis. —  Where  a  complaint,  In  an  action  to 
j-ettrain  the  commission  of  trespasses,  arers  that  the  defendant  has  toni 
down  the  fences  of  plaintiff,  and  entered  his  dose  for  the  purpose  of  open- 
ing a  prirate  road  across  plaintiff's  land«  under  a  claim  of  right  founded  on 
an  order  of  a  Board  of  Buperrlsors  laying  out  a  road«  and  does  not  st^^te 
that  the  right  has  been  settled  in  an  action  at  law,  and  that  the  defendant 
continues  his  acts  after  a  Court  of  law  has  decided  against  him.  It  doea 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Am  Obdib  latino  odt  a  Roao.^ — An  order  of  a  ^oard  of  Buperrlsors  laying 

"^t  a  road,  which  Is  unconstitutional  and  nuU  and  Told  upon  Ita  face,  does 

not  affect  or  cloud  the  title  to  the  land  orer  which  It  passes,  and  an  &i* 

junction  will  not  be  granted  to  restrain  the  carrying  of  the  order  Into  effect, 

tat  the  party  wUl  be  left  to  his  reibedy  at  law. 

10481 
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Appkat,  from  the  District  Court,  Fifth  Judicial  District, 
San  Joaquin  County. 

The  complaint  averred  that  the  plaintiff  was  the  owner  of 
land  lying  between  the  land  of  defendant  and  the  Upper  Sac- 
ramento Eoad,  and  had  applied  to  the  Board  of  Supervisors  to 
lay  out  a  private  road  from  defendant's  land  to  said  road,  and 
that  such  proceedings  were  had  in  the  Board  that  a  private 
road  was  pretended  to  be  laid  out  forty  feet  wide  and  forty 
jods,  more  or  less,  in  length,  and  that  plaintiff  believed  the 
:acts  of  defendant  were  committed  in  order  to  open  the  road. 
The  defendant  demurred  to  the  complaint,  and  the  demurrer 
was  overruled  by  the  Court.  A  preliminary  injunction  was 
granted  at  the  commencement  of  the  action,  which,  upon  the 
final  trial,  was  made  perpetual.     The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

John  0.  Byers,  and  Budd  &  Carr,  for  Appellant. 

The  complaint  does  not  state  facts  sufficient  to  warrant  an 
injunction,  either  preliminary  or  perpetual.  It  does  not  allege 
that  the  threatened  injury  would  be  irreparable,  or  that  it 
went  to  the  substance  or  value  of  the  estate  in  the  character 
in  which  it  was  enjoyed,  or  that  defendant  was  insolvent. 
Some  such  allegation  has  always  been  held  requisite  to  main- 
tain an  action  for  an  injunction.  (See  Jerome  v.  Ross,  7  Johns. 
Ch.  R  316 ;  Frost  v.  BeeJcman,  1  Johns.  Ch.  R.  318 ;  Hanson 
V.  Gardiner,  7  Vesey,  305 ;  2  Story's  Eq.  Jur.  Sec.  925 ;  Bur- 
nett v.  Whiteside,  13  Cal.  166 ;  Branch  Turnpike  Company  v. 
Su.p.  Yuba  Ctmnty,  13  Cal.  196 ;  TomJinson  v.  Rubio,  16  Cal. 
202;  Hihn  v.  PecJc,  18  Cal.  640;  Robinson  v.  Russell  et  al, 
24  Cal.  467;  Tevis  v.  Ellis,  Calderwood  et  id.,  25  Cal.  620.) 

Tyler  &  Cobb,  for  Respondent,  referred  to  McCann  v.  Sierra 
County,  7  Cal.  121,  as  authority  for  the  injunction,  and  also  to 
Hides  V.  McMichael,  15  Cal.  107. 
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By  the  Court,  Sandesson,  C.  J. 

We  deem  it  unnecessary  to  determine  whether  the  road  laws 
of  this  State  are  unconstitutional  so  far  as  they  authorize  the 
laying  out  and  establishing  of  private  roads.  It  is  not  neces- 
sary to  determine  that  question  in  order  to  finally  dispose  of 
this  action.  All  that  the  plaintiff  claims  on  that  score  may  be 
conceded  without  its  following  therefrom  that  he  is  entitled  to 
the  relief  which  he  seeks.  Admitting  that  the  Act  of  the  L^ 
islature  empowering  the  Board  of  Supervisors  to  lay  out  and 
open  private  roads  is  unconstitutional,  and  that  therefore  their 
acts  in  laying  out  and  opening  a  private  road  for  the  use  of  the 
defendant  across  the  land  of  the  plaintiff  are  null  and  void,  it 
only  follows  that  the  grounds  upon  which  the  defendant  seeks 
to  justify  his  acts  have  failed  him,  and  he  stands  convicted  of 
the  trespass  alleged  in  the  complaint. 

Leaving  this  constitutional  question  out  of  view  it  only  re- 
mains to  determine  whether  on  the  case  made  by  the  complaint 
the  plaintiff  is  entitled  to  an  injunction. 

The  complaint  merely  allies  that  the  defendant  on  a  day 
stated,  and  at  divers  other  times  between  that  day  and  the  com- 
mencement of  the  action  broke  and  entered  the  close  of  the 
plaintiff  and  did  by  himself  and  servants  tear  down  and  destroy 
the  fences  of  the  plaintiff  to  his  damage  in  the  sum  of  fifty  dol- 
lars, for  which  he  prays  judgment  Such  is  the  nature  and  ez» 
tent  of  the  trespass  alleged  in  the  complaint 

For  the  purpose  of  obtaining  an  injunction  the  complaint 
thereafter  proceeds  and  shows  that  the  trespass  in  question  was 
committed  by  the  defendant  under  a  pretended  claim  of  a  right 
of  way  over  the  plaintiff's  land  by  virtue  of  a  pretended  order  of 
the  Board  of  Supervisors^  opening  and  establishing  a  private 
road  for  his  use,  .and  that  the  defendant  threatens  to  tear  down 
the  plaintiff's  fences  at  eadi  end  of  the  road  as  often  as  he  erects 
the  same  —  wherefore  he  asks  an  injunction. 

The  bare  statement  of  these  facts  is  a  complete  answer  to 
the  prayer  for  an  injunction.  'No  reasons  are  given  or 
attempted  to  be  given  why  the  plaintiff  has  not  an  adequate  and 
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complete  remedy  at  law;  on  the  contrary  it  is  apparent^  from 
the  nature  of  the  case  stated,  that  he  has.  Where  such  is  the 
case,  equity  will  not  interfere,  but  will  leave  the  complainant 
to  his  action  at  law.  The  whole  case  made  is  merely  that  the 
defendant,  imder  a  claim  of  right,  has  torn  down  three  or  four 
lengths  of  the  plaintiff's  fence,  and  threatens  that  he  will  do  it 
again  if  the  plaintiff  puts  it  up.  By  themselves  considered, 
the  acts  in  question  have  none  of  those  elements  which  lie  at 
the  foundation  of  equity  interference  in  cases  of  trespass.  All 
that  the  diefendant  has  done  has  been  done  under  a  claim  of 
right,  founded  upon  an  order  of  a  lawful  tribunal,  having,  as 
he  claims,  full  power  and  jurisdiction  to  make  it.  Whatever 
he  threatens  to  do  he  threatens  to  do  under  the  same  claim  of 
right.  This  being  the  first  action  which  has  been  brought,  and 
it  appearing  that  the  defendant  is  acting  under  a  claim  of 
right,  there  is  no  pretense  for  saying  that  he  will  continue  his 
acts  after  a  Court  of  law  has  once  determined  the  right  under 
which  he  claims  to  act  against  him.  The  threatened  trespass 
is  not  irreparable,  either  from  the  nature  of  the  injury  itself, 
or  from  the  want  of  responsibility  in  the  party  threataiing  its 
commission. 

Anciently  Courts  of  equity  would  not  interfere  at  all  by 
injunction  in  cases  of  trespass,  but  left  the  party  to  his  l^fd 
remedy.  In  modem  times,  however,  this  doctrine  has  been 
very  much  relaxed,  and  although  the  general  rule  remains,  yet 
there  are  exceptional  cases  where  equity  does  and  will  inter- 
pose, but  a  strong  case  must  be  made.  It  will  interpose 
for  the  purpose  of  quieting  a  possession  or  preventing  a  multi- 
plicity of  actions,  or  where  the  value  of  the  inheritance  is  put 
in  jeopardy,  or  where  irreparable  mischief  is  threatened  in 
relation  to  mines,  quarries  or  woodland,  whether  the  same 
result  from  the  nature  of  the  injury  itself  or  from  the  insol- 
vency of  the  party  committing  it  (West  v.  WcUker,  2  Green's 
Ch.  R.  279;  Van  Winkle  v.  CuHiss,  lb.  422;  Kerlin  v.  West, 
8  lb.  449.)  Obviously  the  case  at  bar  does  not  come  within 
either  of  the  foregoing  exceptions.  It  does  no  more  than  pre- 
sent a  case  of  naked  trespass  for  which  an  action  at  law,  for 
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aught  that  yet  appears,  affords  an  ample  and  adequate 
remedy. 

But  it  is  insisted  on  the  part  of  the  respondent  that  this  is 
not  an  ordinary  action  of  trespass,  and  it  is  argued  that  it  is 
like  the  ease  of  McCann  v.  Sierra  Coyniy,  7  Cal.  121,  and 
restfl  upon  the  same  principle.  The  facts  of  that  case  were 
that  the  Board  of  Supervisors  had,  by  resolution,  extended  a 
street  or  public  thoroughfare  through  the  land  of  the  plaintiff 
without  providing  any  compensation  for  the  private  injury 
consequent  thereon,  and  were  in  the  act  of  opening  the  street 
through  the  land  of  the  plaintiff  at  the  time  the  complaint 
was  filed.  The  complaint  asked  for  five  hundred  dollars  dam- 
ages and  a  perpetual  injunction.  The  case  went  off  upon 
demurrer  to  the  complaint,  upon  the  ground  that  the  plaintiff's 
claim  for  damages  had  never  been  presented  to  the  Board  of 
Supervisors  for  allowance,  and  rejected  in  whole  or  in  part,  as 
required  by  law.  In  the  course  of  his  opinion,  Mr.  Chief 
Justice  Murray  remarks,  that  the  act  of  the  Supervisors  in 
appropriating  the  land  of  the  plaintiff  to  public  use  before 
compensating  him  for  the  value  thereof,  was  illegal,  and  he 
might  resort  to  a  Court  of  equity  to  restrain  them.  That  doc- 
trine is  undoubtedly  correct.  It  proceeds  upon  the  theory 
that  the  Board  of  Supervisors  have  the  power  to  condemn  pri- 
vate property  for  public  use,  upon  making  compensation 
therefor.  Such  condemnation,  if  legally  accomplished,  acts 
directly  upon  the  title  and  takes  it  practically  from  the  indi- 
vidual and  vests  it  in  the  public;  if  not  done  legally  and  in 
accordance  with  the  Constitution,  it  nevertheless,  by  reason 
of  the  existence  of  the  acknowledged  power,  casts  a  cloud 
upon  the  title  which  is  the  groimd  of  equitable  interference  in 
such  cases. 

In  our  judgment  there  is  no  analogy  between  the  two  cases, 
and  however  applicable  the  dictum,  upon  which  respondents 
rely  with  so  much  apparent  confidence,  may  have  been  to  the 
facts  of  that  case,  it  has  no  application  here.  This  is  not  an 
action  to  restrain  the  Board  of  Supervisors  from  taking  the 
land  of  the  plaintiff  and  appropriating  it  to  public  use  without 
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providing  any  compensation  whatever  for  its  value.  Had  thi* 
action  been  brought  against  the  Board  of  Supervisors  before 
or  at  the  time  they  were  engaged  in  laying  out  the  private 
road  in  question  upon  the  theory  that  they  had  the  power  to 
do  so,  but  were  not  proceeding  according  to  law,  and  had  made 
no  provision  for  compensating  the  plaintiff  for  the  value  of  his 
land,  the  doctrine  and  the  case  invoked  would  have  been  in 
point.  But  this  is  not  an  action  against  the  Board  of  Super- 
visors, and  it  does  not  proceed  upon  the  theory  that  they  have 
the  power  in  question,  and  are  attempting  to  exercise  it  with- 
out first  complying  with  the  condition  upon  which  its  exercise 
is  only  permitted;  on  the  contrary,  it  is  an  action  against  a 
private  individual,  who  confessedly  has  not  the  power  to  take 
the  plaintiff's  property  from  him  and  apply  it  to  either  a  pub- 
lic or  private  use,  under  any  circumstances,  and  whose  acts,, 
therefore,  are  necessarily  nothing  more  than  a  naked  trespass,, 
and  can  in  no  respect  affect  the  plaintiff's  title,  or  put  the 
inheritance  in  jeopardy,  or,  as  we  have  already  seen,  work  in 
any  respect  an  irreparable  injury.  Not  does  it  even  proceed 
upon  the  theory  that  the  Board  of  Supervisors  had  the  power 
to  do  the  acts  complained  of,  and  thereby  either  totally  deprive 
the  plaintiff  of  his  freehold,  or  at  least  cast  a  cloud  upon  hia 
title,  but,  on  the  contrary,  proceeds  upon  the  theory  that  the 
Board  had  no  such  power,  and,  therefore,  the  title  of  the  plain- 
tiff to  the  land  and  his  possession,  and  right  of  possession,  are 
wholly  unaffected  thereby. 

We  may  add  that,  so  far  as  the  plaintiff's  right  to  equitable 
relief  is  based  upon  the  alleged  invalidity  of  the  acts  of  the 
Board  of  Supervisors  in  laying  out  the  road  in  question,  the 
complaint  is  manifestly  felo  de  se.  If,  as  contended,  those  acts 
are  absolutely  null  and  void  on  their  face  upon  the  ground  that 
the  Act  under  which  they  were  had  is  unconstitutional,  it  fol- 
lows that  they  cannot  hurt  the  plaintiff,  for  they  have  not  even 
the  appearance  of  legality,  and,  therefore,  cannot  affect  or 
cloud  in  any  manner  his  title.  In  such  a  case  he  has  no  need 
for  an  injunction,  and,  therefore,  is  not  entitled  to  one. 
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Our  conclusion  is  that  the  demurrer  to  the  complaint  ought 
to  have  been  sustained. 

Judgment  reversed  and  cause  remanded. 


J.  MARRINER  AND  D.  WILLARD^  v.  RUFUS  SMITH 
AND  HENRY  GOODING. 

Removal  of  Lien  of  a  Jcdgmbnt  from  Lakd. —  One  who  purchases  land 
subject  to  the  Hen  of  a  Judgment' obtained  by  fraud  against  his  grantor  Is 
not  entitled  to  have  a  Court  of  equity  remove  the  judgment  Hen  and  enjoin 
a  sale  of  the  land  under  the  Judgment,  unless  he  shows  affirmatively  that 
he  will  be  injured  by  an  enforcement  of  the  Hen  by  a  sale  of  the  land  od 
execution. 

Lien  of  Judgment  aqainrt  Husband  on  the  Homestead. —  If.  while  a 
Judgment  is  standing  against  the  husband,  the  husband  and  wife  make  ft 
sale  of  the  homestead,  and  at  the  same  time  make  a  relinquishment  of  the 
homestead  right  in  the  manner  required  by  law,  so  that  the  two  constitute 
but  one  transaction,  and  the  homestead  does  not  exceed  In  value  Ave  thousand 
dollars,  the  Hen  of  the  Judgment  will  not  attach  to  the  homestead,  and  a 
Court  of  equity  will  enjoin  a  sale  of  the  same  upon  an  execution  Issued  on 
the  Judgment. 

Same. —  If  husband  and  wife  make  a  relinquishment  of  the  homestead  right, 
and  afterwards  sell  the  homestead  property,  and  the  relinquishment  takes 
effect  before  the  sale,  the  Hen  of  the  Judgment  will  attach  to  the  property. 

Making  up  Tkansuript  on  Appeal.^—  If  an  amended  complaint  and  answer 
are  filed,  and  no  question  arises  on  the  original  pleadings.  It  is  not  necessary 
to  include  them  in  the  transcript  on  appeal.  Other  abbreviations  of  tran- 
script are  Indicated  In  the  opinion. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court, 

Charles  A.  Tuitle,  for  Appellants. 

Jo  Hamilion,  for  Respondents. 

There  can  be  at  this  day  little  doubt  that  under  authority  of 
the  following,  besides  numerous  other  decisions  of  like  import, 
that  a  suit  to  remove  or  prevent  a  cloud  upon  plaintiflF's  title, 
may  be  maintained ;  indeed,  it  would  be  his  only  remody. 
(Shaffuck  V.  Carson,  2  Cal.  588;  Ouy  v.  Hermance,  5  Cal.  75 ; 
A  Iverson  v.  Jones,  10  Cal.  11 ;  Pixley  v.  Huggins,  15  Cal.  1 03. ) 
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It  will  very  readily  be  seen,  that  if  Smith  obtained  his  judg- 
ment, as  in  this  instance,  before  the  sale  to  respondents,  and 
while  the  property  was  a  homestead,  and  Goode  and  wile 
af terAvards  divest  the  lands  of  their  homestead  estate,  for  the 
purpose  of  sale  to  respondents,  they  came  to  defendants'  hands 
cumbered  with  the  judgment  lien.  If,  then,  the  Sheriff  be 
permitted  to  go  on  and  sell  the  lands  under  this  fraudulent 
judgment,  a  cloud  would  rest  on  respondents'  title.  It  was 
not  necessary  to  aver  ignorance  on  the  part  of  the  respon- 
dents of  the  existence  of  this  judgment,  or  that  they  had  not 
bought  the  property,  cum  onere;  the  invalidity  of  the  judg- 
ment once  established,  then  knowledge  or  ignorance  was  not 
material 


By  the  Court,  Sawybe^  J, 

On  the  16th  day  of  November,  1861,  the  defendant,  Smith, 
recovered  a  judgment  upon  a  promissory  note  in  the  District 
Court  for  the  County  of  Placer,  against  one  D.  B.  Goode  for 
the  sum  of  four  hundred  and  sixty-four  dollars.  At  the  date 
of  said  judgment  said  Goode  was  the  owner  of  the  lands 
described  in  the  complaint,  which  lands  constituted  his  home- 
stead. Subsequent  to  the  entry  of  said  judgment^  an  instru- 
ment of  abandonment  of  said  homestead  was  duly  executed 
and  acknowledged  by  said  Goode  and  wife,  and  regularly 
recorded,  and  the  premises  were  conveyed  by  said  Goode  and 
wife  to  plaintiffs;  but  whether  the  abandonment  and  convey- 
ance were  contained  in  one  instrument,  does  not  appear.  In 
October,  1863,  subsequent  to  said  conveyance.  Smith  pro- 
cured an  execution  to  be  issued  upon  his  said  judgment  against 
Goode,  and  placed  it  in  the  hands  of  the  defendant^  Gooding, 
Sheriff  of  Placer  County,  who  was  proceeding  thereunder  by 
the  direction  of  said  Smith  to  sell  said  lands.  Plaintiffs  there- 
upon commenced  this  action  to  restrain  the  sale,  and  thereby 
prevent  the  defendants  from  further  clouding  their  title,  and 
to  procure  a  cancellation  of  the  judgment  as  a  fraud  upon 
their  rights.     In  addition  to  the.  foregoing  facts,  the  plaintiffs 
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allege  in  their  complaint,  that  on  the  5th  day  of  November, 
1861,  after  the  commencement  of  said  suit  by  Smith  against 
Goode,  and  before  the  entry  of  judgment  therein,  said  Goode 
and  said  Smith  settled  said  suit,  and  said  Goode  delivered  to 
said  Smith  a  horse  of  the  value  of  three  himdred  dollars,  and 
other  property  specified,  exceeding  in  value,  in  the  aggregate,  the 
amount  due  in  the  matter  in  suit,  and  that  said  Smith  accepted 
the  said  property  in  full  payment  and  satisfaction  of  the  entire 
amoimt  due,  and  in  consideration  thereof,  agreed  with  said 
Goode  to  dismiss  said  suit,  and  that  the  same  should  not  be 
further  prosecuted;  that  said  Goode,  relying  upon  said  prom- 
ise, and  supposing  the  said  suit  would  be  dismissed,  paid  no 
further  attention  to  it;  that  said  Smith,  in  violation  of  said 
agreement,  and  without  the  knowledge  or  consent  of  said 
Goode,  and  in  fraud  of  his  rights,  did,  nevertheless,  cause  said 
judgment  to  be  entered  by  default;  and  that  said  judgment 
was  thereby  obtained  by  fraud,  upon  a  demand  which  had  been 
fully  paid,  satisfied  and  discharged.  The  Court  found  the  facts 
to  be  as  alleged,  and  rendered  a  judgment  annulling  and  set- 
ting aside  the  said  judgment,  also  perpetually  enjoining  any 
sale  under  it;  from  which  judgment  defendants  appeal. 

The  grounds  of  appeal  are,  that  the  facts  alleged  in  the  com- 
plaint, and  found  by  the  Court,  are  insufficient  to  entitle 
plaintiffs  to  the  judgment  rendered,  or  to  any  relief. 

Goode,  the  defendant  in  the  judgment  vacated,  is  not  a 
party  to  this  action.  He  has  made  no  complaint  against  the 
judgment.  Of  course  the  plaintiffs  cannot  interfere  on  his 
behalf,  and  they  have  no  interest  in  the  matter,  except  so  far 
as  the  judgment  lien  may  affect  their  property.  They  have 
no  right  to  have  the  judgment  absolutely  vacated  and  annulled. 
The  only  question  is,  as  to  whether  plaintiffs  stand  in  such  a 
relation  to  the  judgment  against  Goode  and  the  parties  thereto, 
as  to  entitle  them  to  the  aid  of  a  Court  of  equity  to  remove  a 
judgment  lien  upon  the  land  described  in  the  complaint,  and 
to  an  injunctipn  against  a  sale  under  said  judgment. 

The  judgment  was  in  existence  long  before,  and  at  the  time 
plaintiffs  took  their  conveyance!,  and  they  had  record  notice  of 
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the  Hen  of  said  judgment,  if  any  there  was.  It  is  not  alleged, 
and  it  nowhere  appears,  that  defendant  Smith,  and  Goode,  or 
either  of  them,  practiced  any  fraud  upon  plaintiffs,  or  that 
plaintiffs  did  not  assume  the  payment  of  the  judgment  as  a 
part  of  the  purchase  price.  It  does  not  appear  that  they  paid 
full  value  for  the  premises  upon  the  understanding,  that  the 
judgment  was  satisfied,  or  void,  or  even  that  they  paid  any- 
thing at  all  for  the  land.  If  they  took  the  land  subject  to  the 
lien,  and  with  an  understanding  that  they  were  to  discharge 
it,  they  certainly  have  no  grounds  to  complain  that  they  are 
compelled  to  pay  the  judgment.  The  presumption  is  that 
the  plaintiffs  have  stated  their  case  as  favorably  to  themselves 
as  the  facts  will  admit.  Yet  it  nowhere  appears  that  they  are, 
or  can  be,  injured  by  the  judgment.  That  Goode  should  pay 
the  amount  due  defendant.  Smith,  twice  is  a  matter  of  no  con- 
cern to  plaintiffs.  If  plaintiffs  did  in  fact  knowingly  purchase 
the  land,  subject  to  the  judgment,  at  a  less  price  than  its  value 
in  consequence  of  the  lien  upon  it,  they  have  no  ground  of 
complaint,  and  it  rests  upon  them  to  affirmatively  show  that 
they  are  injured.    This  we  think  they  have  failed  to  do. 

The  complaint  also  alleges,  that  the  premises  in  question 
were,  on  the  twenty-third  day  of  October,  1861,  dedicated  by 
Goode  as  a  homestead  in  the  mode  prescribed  by  law,  and  that 
said  premises  at  the  date  of  said  conveyance  to  plaintiff  were 
still  owned  by  said  Goode,  and  occupied  by  himself,  wife  and 
family  as  a  homestead,  and  that  both  said  Goode  and  wife 
made,  executed  and  delivered  the  conveyance  therefor,  and 
made  the  proper  relinquishment  of  homestead  in  the  manner 
provided  by  law  for  the  sale  of  homesteads.  These  allega- 
tions are  not  denied  by  the  answer,  and  for  the  purposes  of  the 
action  must  be  taken  as  true.  Conceding  that  it  sufficiently 
appears  that  the  relinquishment  of  the  homestead  and  the  con- 
veyance constituted  one  transaction,  and  took  effect  at  the 
same  moment  of  time,  and  that  the  value  of  the  homestead  did 
not,  at  the  time  of  said  relinquishment  and  conveyance,  exceed 
five  thousand  dollars,  the  judgment,  even  if  valid,  never  con- 
stituted a  lien;  for,  while  the  title  remained  in  Goode,  there 
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was  nothing  subject  to  the  lien  of  the  judgment,  or  to  a  sale 
upon  execution.  Upon  such  a  state  of  facts,  the  plaintiffs 
would  perhaps  be  entitled  to  have  the  judgment  against  Groode 
adjudged  not  to  be  a  lien  upon  the  land,  and  to  a  perpetual 
injunction  against  a  sale.  A  sale,  notwithstanding  the  judg- 
ment, for  the  reasons  stated,  might  not  be  a  lien  upon  the 
land,  would  tend  to  cloud  the  title,  upon  the  principle  an- 
nounced in  the  case  of  Pixley  v.  Huggins,  16  Cal.  128,  and 
other  cases  affirming  it.  But  it  is  nowhere  averred  that  the 
value  of  the  premises  did  not  exceed  five  thousand  dollars. 
Besides,  as  if  to  cut  himself  off  from  this  ground  of  relief, 
the  plaintiff,  in  a  subsequent  allegation,  expressly  avers  the 
said  judgment  to  be  a  lien  upon  said  land  of  older  date  than 
the  plaintiff's  deed  and  relinquishment  of  homestead.  The 
allegation  is  not  very  distinct,  that  the  relinquishment  and  con- 
veyance constituted  one  transaction  and  took  effect  at  the 
same  time,  nor  does  the  date  very  clearly  appear.  If  the 
relinquishment  of  homestead  took  effect  before  the  convey- 
ance, the  lien  of  the  judgment  attached.  For  the  reasons 
stated  we  are  of  the  opinion  that  the  facts  alleged  and  found 
are  insufficient  to  entitle  plaintiff  to  the  relief  sought  and 
obtained.  The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  We  think  the  plain- 
tiff should  have  leave  to  amend  his  complaint. 

In  this  case,  as  in  many  others,  the  appellant  has  overlooked 
the  amendment  of  1864  to  section  three  hundred  and  forty-six 
of  the  Practice  Act,  and  has  consequently  incurred  double  the 
expense  necessary  in  making  up  his  transcript  on  appeal. 
The  transcript,  it  is  true,  is  not  voluminous,  but  it  is  still 
nearly  or  quite  three  times  as  large  as  necessary.  As  will  be 
seen  by  referring  to  the  amendment  indicated,  it  is  not  neces- 
sary in  all  cases  to  bring  up  the  entire  judgment  roll.  In 
this  case  the  original  pleadings  and  summons  might  have  been 
omitted,  as  no  question  arises  on  them.  The  amended  com- 
plaint and  answer  thereto  formed  the  issues  tried.  The  entire 
first  half  of  the  transcript,  therefore,  is  utterly  useless  here. 
And  no  inconsiderable  portion  of  the  remainder  is  taken  up 
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with  titles  of  the  cause  in  the  several  papers,  indorsements 
upon  each  paper  filed,  and  verifications  in  full.  Each  time 
the  style  of  the  Court  a^d  title  of  the  cause  is  repeated,  one 
half  of  a  printed  page  is  taken  up,  and  the  indorsement  of 
title,  names,  etc.,  on  each  paper,  takes  another  half  page- 
Where  papers  are  short  and  numerous,  such  repetitions  are 
frequent,  and  constitute  a  very  large  portion  of  a  transcript 
All  this  is  unnecessary,  especially  where  the  transcript  is 
made  up  and  certified  under  the  rules  of  Court  by  the  attor- 
neys of  the  respective  parties,  as  is  now  usually  done^  and  aa 
was  done  in  this  case;  and  when  the  transcript  is  certified  by 
the  Clerk  the  certificate  can  easily  be  adapted  to  such  (Hnis- 
sions  of  irrelevant  and  useless  matter.  It  is  suflScient  when 
the  style  of  the  Court,  and  title  of  the  cause  is  ^ven  in  the 
first  paper,  to  afterward  give  the  name  of  the  document  and 
at  the  head  say,  "Title  of  cause."  And  where  a  paper  is 
Wified  or  acknowledged,  and  no  point  is  made  on  the  verifi- 
cation or  acknowledgment  to  say,  "  Duly  verified,"  or,  "  Duly 
acknowledged."  The  date  of  the  paper,  date  of  filing,  dale  of 
service,  etc,  and  every  indorsement  thai  may  he  important 
should,  of  course,  appea/r.  The  rest  may,  with  advantage^  be 
omitted. 

Attorneys,  in  making  up  their  transcripts,  by  observing 
these  suggestions,  will  still  further  greatly  diminish  the  ezpdQse 
of  making  up  and  printing  records,  and  thereby  also  facilitate 
the  examination  of  the  record  on  the  part  of  the  Court 

Judgment  reversed  and  cause  remanded,  with  leave  to  plain- 
tiiGf  to  amend  his  oomplaint,  as  he  may  be  advised* 

Mr.  Justice  Shajtbk  expressed  no  opinion. 
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THE  PEOPLE  OF  THE  STATE  OF  OALIFORIHA  t9 
rel  THE  GENTEAL  PACIFIC  EAILROAD  COM- 
PANY OF  CAUFOKNIA  v.  THE  BOAED  OF  SUPEB- 
VISORS OF  THE  CITY  AJlTD  COUNTY  OF  SAN 
FEANCISCO,  AND  WILHELM  LOEWY,  Clekk  op  thb 
City  and  County  op  San  Fbancisco. 

ICandamus^ — The  rules  of  the  CItU  Practice  Act  are  applicable  to  pleadingi 
and  proceedlnflTs  In  mandamns. 

AK8WXB8    TO    PHTITION    FOB    MANDAMUS    AGAINST    A    BOABD    OF    SnPBBYISOBS.— 

In  a  proceeding  against  a  Board  of  Saperrisors,  In  its  corporate  capacity,  to 
procure  a  writ  of  mandate,  the  answer  of  one  or  more  than*  one  of  the 
Supervisors  in  his  or  their  own  name  or  names,  whether  as  Supervisor  or 
otherwise,  cannot  be  regarded  as  the  answer  of  the  Board,  and,  on  motion, 
will  be  stricken  from  the  files  of  the  Court. 

Sams. —  In  such  case  the  answer  should  be  in  form  the  answer  of  the  Board 
in  Its  aggregate  capacity. 

Bamb. —  In  such  case.  If  an  answer  is  filed  in  due  form  as  the  answer  of  the 
Board,  the  presumption  is  that  it  is  the  answer  of  the  Board ;  and  the  fact 
that  it  was  sworn  to  by  one  member  of  the  Board  does  not  make  it  hif 
answer,  nor  Is  it  necessary  that  such  answer  should  aver  that  the  Board 
by  resolution  adopted  it. 

Bamb. —  In  such  case,  if  two  answers  are  filed  each  in  form  the  answer  of 
the  Board,  the  Court  may  ascertain  which  is  the  return  of  the  majority. 

Motion  fob  Judombmt  on  Plbadinos  in  Mandamus. —  In  proceedings  to  pro- 
cure a  writ  of  mandate,  a  motion  of  the  relator  fbr  judgmemt  on  the  plead- 
ings is  equivalent  to  a  demurrer  to  the  answer,  on  the  gro«nd  that  it  does 
not  state  facts  sufDcient  to  constitute  a  defense  to  the  action.  Objections 
to  the  answer  which  are  required  to  be  taken  by  special  demurrer,  or  by 
motion  to  strike  out,  will  be  disregarded  on  such  motion. 

Dbnials  in  Answbb  of  Allboations  of  Complaint. —  If  the  complaint  con- 
tains averments  of  the  rendition  of  a  Judgment  jigalnst  the  defendant  by  a 
Court  of  competent  Jurisdiction,  and  states  the  character  of  the  Judgment, 
an  answer  den^ng  that  the  defendant  became  or  was  lawfully  bound  by  the 
Judgment,  is  ohly^  a  denial  of  a  conclusion  of  law,  and  does  not  raise  an 
Issue  of  fact.  If  the  Judgment  can  be  attacked  collaterally,  the  answer  must 
specify  the  points  of  its  invalidity. 

Samb. —  If  a  complaint  avers  the  passage  of  an  ordinance  by  a  municipal 
corporation,  and  the  answer  in  reply  states  la  general  terms  that  the  or- 
dinance is  illegal  and  void,  no  issue  ot  fact  is  raised. 

Mattbbs  res  fudioai; — If  a  Judgment  has  been  rendered  by  a  Court  of  com- 
petent Jurisdiction,  and  a  certain  matter  was  necessary  to  be  averred  in  the 
complaint  and  found  to  be  true  by  the  Court,  to  authorise  the  rendition  of 
the  Judgment,  tbe  truth  of  this  matter  becomes  rts  fuMoata,  and  not  sub- 
ject to  be  again  Utlgated  between  the  same  parties. 

BiOHT  TO  show  that  AN  Blbction  WAS  iNFLUfNCBD  BT  Bbibebt. —  If  a  ma- 
jority of  the  electors  of  a  municipal  corporation  vote  in  favor  of  a  propo- 
sition for  the  corporation  to  subscribe  to  the  capital  sto<^k  of  a  railroad 
company,  under  a  law  directing  such  subecrlption  to  be  made  If  each  ma- 
jority vote  is  obtaiuedfVjthe  municipal  authorities,  on  proceedings  to  compel 
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tliem  to  make  such  sulMcriptioii,  have  a  light  to  allege  and  show  that  th» 
election  was  not  fairly  conducted,  but  was  influenced  by  bribery  and  cor- 
ruption practised  and  perpetrated  by  the  railroad  company  and  its  employ^. 

CoNTiucT  PBocuBSD  BT  Fbaudulbnt  MiBBBPBmsNTATioNS. —  An  Buswer  Seek- 
ing to  avoid  a  contract  sued  on  by  reason  of  fraudulent  misrepresentations 
of  the  plaintiff  in  procuring  It,  must  state  in  what  the  misrepresentations 
consisted,  and  they  must  be  of  matters  of  fact  of  which  defendant  was 
Ignorant,  and  not  of  law. 

Publication  of  an  Obdinancb. —  The  publication  of  an  ordinance  alone  Is 
sufficient  to  give  It  Yalldity  without  a  publication  of  the  law  authorising  It. 
All  persons  are  charged  with  notice  of  a  law  on  which  the  ordinance  is 
founded. 

CoNTBACT  bbtwbbn  C0BPOBATION8. —  A  proposltiou  made  by  some  corporate 
act  of  «a  railroad  corporation  to  the  authorities  of  a  municipal  corporation, 
and  an  acceptance  of  the  terms  thereof  by  an  ordinance  of  the  municipal 
corporation,  constitutes  a  contract  between  them. 

How  Municipal  Cobpobation  mat  Contbact. —  A  municipal  corporation  may 
contract  by  ordinance,  and  an  ordinance  accepting  of  the  terms  of  a  propo- 
sition made  to  the  municipality  amounts  to  an  assent  to  the  contract  on  the 
part  of  the  corporation,  and  not  a  mere  declaration  of  intention  to  enter 
into  a  contract 

Aid  to  a  Railboad  bt  a  Municipai.  Cobpobation. —  If  a  municipal  corpora- 
tion has  become  bound  by  a  vote  of  its  electors,  taken  under  a  law  of  the 
Legislature,  to  subscribe  to  the  stock  of  a  railroad  company,  and  pay  the 
amount  of  its  subscription  In  its  bonds,  and  then  makes  a  compromise  with 
the  railroad  company  by  which  it  agrees  to  dellrer  the  company  a  less 
amount  of  its  bonds  In  consideration  of  being  released  from  Its  subscription, 
the  deilTery  of  this  less  amount  of  bonds  is  not  a  donation  to  the  railroad 
company,  nor  is  the  fact  that  the  railroad  does  not  touch  the  city  and  is  not 
one  of  local  interest,  a  defense  In  an  action  to  compel  the  issuance  of  the 
bonds  under  the  compromise. 

COMPBOMisE  or  Claim  against  a  Cobpobation. —  A  municipal  corporation.  If 
authorized  to  do  so  by  law,  may  compromise  a  yalld  claim  against  It,  and 
the   Talid   claim   is   a   consideration   which   will   support    the   compromise. 

ConNTEBSIONINO     BONDS     OF     SAN     FBAMCISCO     TO     CBNTBAL     PACIFIC     RAILBOAD 

company. —  The  Clerk  of  the  City  and  County  of  San  Francisco  is  not  In 
default  for  not  countersigning  the  bonds  required  to  be  issued  by  the  Act  of 
1863,  authorising  said  city  to  subscribe  to  the  capital  stock  of  the  Central 
Pacific  Railroad  of  California,  until  the  Board  of  Superrlsors  direct  him  to 
countersign  the  same  or  afford  him  an  opportunity  to  do  so  in  their 
presence,  and  he  refuses. 

Application  fob  Mandamus  a  Citil  Action. —  A  proceeding  to  procure  a  writ 
of  mandate  Is  a  clyll  action,  and  the  general  rules  of  the  CIril  Practice  Act 
are  applicable  to  it. 

Judgment  in  Mandamus. —  If  the  relator,  in  proceedings  to  procure  a  writ 
of  mandate,  proceeds  by  petition  and  notice  for  a  peremptory  writ  without 
procuring  an  altematlye  writ,  the  Court  may  grant  any  relief  consistent 
with  the  case  made  by  the  petition  and  embraced  within  the  Issues,  although 
It  may  be  only  part  of  that  asked  In  the  prayer  of  the  petition. 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  consisted  of  twelve  members*     The  Board  held  a 
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meeting,  and  by  a  majority  vote  passed  the  followmg  reeolu- 
tian: 

"  Resolved,  That  the  City  and  Ooanty  Attorney  be,  and  he 
hereby  is  requested  to  represent  the  Board  of  Supervisors  and 
the  members  thereof  in  the  proceedings  lately  instituted 
against  said  Board  and  Whl  Loewy,  by  the  People  of  the 
State  of  California,  upon  the  relation  of  the  Central  Pacific 
Railway  of  California,  and  other  litigation  npon  the  same  sub- 
ject, with  a  view  to  an  early  and  definite  determination  of  all 
the  questions  involved.  And  that  Q.  W.  Bell,  F.  N.  Torry  and 
Henry  L.  King  be  and  are  hereby  appointed  a  committee 
of  this  Board  to  confer  with  the  City  and  County  Attorney, 
with  power,  if  they  upon  such  conference  think  it  best  for  the 
public  interest,  to  employ  assistant  counsel;  the  compensation 
of  such  counsel  to  be  hereafter  fixed  and  determined  by  the 
Board.'* 

In  French  v.  Tesdiemaker  et  als.,  24  Oal.  618,  and  The  Peo- 
ple v.  Coon  et  als,,  25  Cal.  636,  VTill  be  found  a  full  statement 
of  any  facts  not  contained  in  the  opinion  of  the  Court. 

E.  B.  Crocker,  for  Eelator. 

The  first  question  we  propose  to  examine  is  that  relating  to 
the  return  made  by  the  Supervisors,  under  the  motion  to  strike 
out  the  answers  of  six  of  the  Supervisors.  Although  no  alterna- 
tive writ  of  mandamus  has  been  issued,  yet  the  affidavit  and 
notice  under  the  statute  occupies  substantially  the  same  posi- 
tion, and  the  affidavits  in  answer  to  the  petition  are  properly 
subject  to  the  same  rules  as  a  return  to  the  alternative  writ 
The  application  differs  materially  from  an  ordinary  action,  as 
the  Supervisors  are  the  parties,  and  not  the  City  and  County  of 
San  Francisco,  the  corporation  they  represent.  As  Supervisors 
they  are  liable  individually  in  this  proceeding  for  damages  and 
costs,  (Practice  Act,  §  472,)  which  they  must  pay,  and  not  the 
corporation  they  represent.  The  corporation  of  San  Francisco 
has  not  refused  to  do  the  act  leqwired,  bat  the  Supervisors  as 

individuals  have,  and  are  therefove  liaUi^ 
Vol.  XXVII.— 42 
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The  proccoding  is  against  an  aggi-egate  body,  and  the  proper 
way  for  thoni  to  make  a  return  is  to  meet  together,  and  resolve 
hv  a  majority  vote  what  return  shall  be  made.  (Tapping,  Mun- 
damii-;,  384,^386,)  [341]. 

Tn  the  absence  of  any  return  thus  resolved  upon,  it  is  well 
settled  that  individual  members  dissenting  from  the  return 
made,  may  file  their  separate  returns,  which  will  have  force  and 
effect  according  to  the  number  thus  dissenting.  (Tapping, 
Mandamus,  384,  385,  386,)  [341  to  344]. 

Apply  these,  well  settled  rules  to  the  present  case.  A  paper 
purporting  to  be  a  return  of  the  Board  is  drawn  up,  but  never 
acted  upon  by  them  at  any  official  or  other  meeting.  It  is  sworn 
to  by  but  one  Supervisor,  and  thus  it  is  virtually  the  return  of 
but  that  one.  Six  of  the  Supervisors  find  that  return  to  be  false, 
and  as  they  are  liable  to  be  mulcted  in  heavy  damages  and  costs, 
file  their  returns,  setting  up  the  facts  as  they  really  are,  as  they 
have  a  perfect  right  to  do,  to  protect  themselves  from  persona] 
liability. 

Thus  it  follows  that  here  are  the  returns  of  six  members 
which  admit  the  rights  of  the  plaintiff,  to  one  which  deny  them. 
If,  however,  the  return  made  by  McCoppin  is  to  be  treated  as 
the  return  of  himself  and  the  other  five  members,  who  make  no 
return,  then  it  stands  six  affirming  and  six  denying,  and  thus 
there  is  no  issue  raised.  The  allegations  of  the  petition  would 
Btand  undenied,  and  the  plaintiff  would  be  entitled  to  judg- 
ment. The  Mayor  might  perhaps  step  in,  and  by  siding  witii 
one  or  the  other  create  a  preponderance,  but  he  has  not 
done  so. 

U  wiU  he  noticed  thai  not  a  single  allegcUion  of  fact  in  the 
petition  is  specially  denied  as  required  by  section  forty-six  of 
the  Practice  Act  Every  material  allegation  not  "  specifically 
controverted,"  is  to  be  taken  as  true.  (Blankman  v.  Vallejo, 
15  Oal.  644;  Busenius  v.  Coffee,  14  Oal.  93 ;  Anderson  v.  Par- 
Jeer,  6  Oal.  200 ;  Svxxa-tz  v.  Hadett,  8  Oal.  126 ;  Dewey  v.  Bovo- 
man,  8  OaL  149.) 

The  only  inquiry  then  is,  does  McOoppin^s  return  set  up  any 
new  matter  which  shows  thai  notwUhslanding  iKe  truth  of  the 
facets  stated  in  the  petition,  the  relator  is  not  entitled  to  the 
writ? 
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The  first  allegation,  or  rather  series  of  allegations,  are  those 
charging  fraud  and  corruption  in  bribing  voters  at  the  election 
in  May,  18G3. 

These  averments  of  alleged  bribery  should  be  disregarded 
for  the  reason  that  the  election  cannot  he  aitacked  in  this  collat- 
eral proceeding.  The  law  regulating  elections  provides  how 
the  same  shall  be  contested.  Wood's  Digest,  page  380,  sec- 
tion forty-six,  requires  the  filing  of  a  statement  within  forty 
days  after  the  return  day  of  the  election.  No  such  action  hav- 
ing been  taken  in  this  case,  the  validity  of  that  election  can- 
not be  contested  in  this  proceeding.  (Satterlee  v.  San  Francisco^ 
23  Cal.  320,  and  the  cases  there  cited.) 

So,  also,  the  validity  of  this  election  is  res  judicata.  In  the 
case  of  French  v.  TeschemaJcer  et  al.,  in  which  the  Board  of 
Supervisors  and  the  relator  were  parties,  the  validity  of  this 
election  was  one  of  the  issues  tried  and  adjudicated.  The 
District  Court  found  that  the  election  was  valid,  and  their  judg- 
ment was  affirmed  by  this  Court,  on  appeal. 

So,  also,  in  the  first  mandamus  brought  by  the  relator  against 
the  Board  of  Supervisors  .to  compel  them  to  make  the  sub- 
scription and  issue  the  bonds  for  six  hundred  thousand  dollars, 
the  Supervisors  had  an  opportimity  to  raise  the  question  of  the 
validity  of  that  election,  but  did  not  see  proper  to  do  so.  The 
judgment  in  that  proceeding  is  conclusive  not  only  of  the  issues 
actually  tried,  but  also  of  all  questions  which  might  have  been 
put  in  issue,  or  which  would  have  constituted  a  proper  ground 
of  defense.  (2  Phillips'  Ev.;  C.  H.  and  E.'s  Notes,  29,  30,- 
1  Blackford,  360.) 

The  next  reason  given  is  that  the  compromise  was  obtained 
by  fraudulent  representations,  and  is  therefore  void  and  should 
not  be  enforced. 

The  alleged  false  representations  are,  that  the  officers  of  the 
company  stated  to  the  Board  and  the  Mayor,  immediately  pre- 
vious to  the  passage  of  the  ordinance,  that  if  the  proposed  cam- 
promise  was  not  made,  the  whole  subscription  of  six  hundred 
ihoiLsand  doUarg,  ivUh  at  least  a  year's  hack  interest  thereon. 
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would  be  immediately  due  and  owing  to  the  company  from  San 
Francisco. 

It  then  avers  that  thia  representation  was  false,  beeoMe  the 
Company  had  not  at  the  time  and  have  not  up  to  this  dale  called 
in  or  collected  from  individual  svhscribers  the  whole  amount,  or 
any  large  portion  of  their  subscriptions  to  the  capital  stock. 

But  aD  these  averments  are  uncertain  and  evasive,  as  well  as 
too  general.  The  facts  and  circumstances  are  not  stated,  as 
they  must  be  in  cases  where  fraud  is  charged.  (Kinder  v. 
Macy,  1  Cal.  207.) 

There  are  certain  rules  on  this  subject  of  misrepresentation 
it  may  be  well  to  refer  to.  In  the  first  place,  the  misrepre- 
sentation must  be  of  something  material,  constituting  an 
inducement  or  motive  to  the  act  of  the  other  party,  and  by 
which  he  is  actually  misled  to  his  injury.  So  it  must  be  of 
something  in  regard  to  which  the  one  party  places  a  known 
trust  and  confidence  vn  the  other.  It  mvM  not  be  a  mere  matter 
of  opinion,  equally  open  to  both  parties  for  examinaiion  and 
inq7iiry,  where  neither  party  is  presumed  to  trust  to  the  other, 
hut  to  rely  on  his  own  judgment.  So,  if  the  representation  be 
of  such  a  nature  that  the  other  party  had  no  right  to  place 
reliance  on  it,  and  it  was  his  own  folly  to  give  credence  to  it. 
'So,  if  a  party  does  not  choose  to  avail  himself  of  the  knowl- 
edge or  means  of  knowledge  open  to  him,  he  cannot  be  heard 
to  say  that  he  was  deceived.  It  is  his  own  folly  not  to  use 
the  knowledge  within  his  reach.  (1  Story's  Eq.  Jur.,  Sees. 
195-201.) 

The  next  reason  given  is  that  the  claim  to  the  bonds  is 
^founded  upon  a  contract  to  deliver  obligations  which  have  more 
than  one  year  to  nm,  and  therefore  it  is  "  an  agreement  that 
by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof,"  and  must  be  in  writing  under  the  Statutes 
of  Frauds.  If  the  ordinance  on  which  the  rights  of  the  com- 
pany are  founded  can  be  termed  an  agreement,  it  is  clear  that 
it  merely  provides  for  the  immediate  delivery  of  certain  speci- 
fied bonds,  and  as  an  agreement  it  is  fully  performed  by  the 
delivery  of  the  bonds.     It  is  not,  therefore,  within  the  statute. 
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'ByeOi  if  it  WUA  within  the  statute^  the  reoord  of  like  ordinance, 
with  the  vote  on  its  passage,  and  the  signature  of  the  Mayor 
approving  it,  constitntes  a  writing  within  the  statute.  But 
the  Board  of  Supervisors  in  passing  this  ordinance  exercised 
the  l^slative  power  vested  in  them  by  the  laws,  Tlie  ordi- 
nances of  the  city  possess  the  character,  force,  and  effect  of 
laws.  {McCracken  v.  San  Frcundsco,  16  Cal.  591;  Hollatid  v. 
San  Francisco,  7  Cal.  377 ;  Zottman  v.  San  Francisco,  20  CaL 
161.) 

John  H.  SaunderSj  and  John  B.  Felton,  for  Defendants. 

The  question,  then,  is  distinctly  presented  to  the  oonsiderar 
tion  of  this  Court,  whether  the  Legislature  can  imJpoae  on  a 
municipal  corporation  of  the  State  the  burden  of  CKclusively 
building  or  aiding  to  build  a  work  of  general  interest  to  the 
State^  which  is  in  no  sense  a  work  of  local  interest  to  the  cor- 
poration on  which  the  burden  is  imposed* 

In  this  State  the  question  comes  up  for  the  first  time  before 
these  evils  have  arisen.  No  bonds  have  been  issued  under  cir- 
cumstances like  the  present,  for  in  every  other  case  the  rail- 
road aided  has  passed  throu^  the  oounty  called  upon  to  sub- 
scribe, or  has  had.  its  terminus  there,  and  so  the  subscription 
can  be  justified  as  a  local  improvement. 

In  the  case  of  Pattison  v.  Board  of-  Supervisors  of  Tvba 
County,  13  Cal.  188,  the  road  aided  by  the  county  was  purely 
a  local  road,  and  the  validity  of  the  subscription  was  placed 
upon  that  ground. 

In  the  case  of  Robinson  v.  Bidwell  et  ais.,  22  Cal.  380,  the 
road  assisted  by  public  subscription  terminated  at  Sacramento. 

The  question  as  to  whether  the  Act  was  unoonstitutional 
on  this  ground  was  not  raised  in  the  main  argumeint,  but,  to 
use  the  language  of  the  Court,  was  "suggested"  in  the  peti- 
tion for  rehearing.  Mr.  Justice  Norton,  in  his  opinion,  puts 
the  constitutionality  of  the  subscription  on  the  ground  that  he 
could  not  aay  that  a  load  diie&tly  conmumioating  with  the 
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City  of  Saeraniiento,  and  passing  through  the  county,  was  not 
a  local  work. 

The  leading  New  York  cases  go  only  to  this  extent,  and 
while  their  reasoning  justifies  local  taxation  for  local  improve- 
ments, it  also  negatives  the  idea  that  a  city  or  county  can  be 
exclusively  taxed  for  an  improvement  which  is  in  no  sense  a 
local  one. 

The  leading  case  of  Bank  of  Rome  v.  The  Village  of  Rome, 
18  X.  Y.  32,  was  decided  as  late' as  September,  A.  D.  1858. 
The  careful  reasoning  of  the  Court  is  remarkable.  It  says: 
'^  No  Judge  would,  I  think,  venture  to  state  a  more  restrictive 
rule  than  that  the  powers  conferred  on  a  municipal  corpora- 
tion must  relate  to  the  public  interests  of  the  territory  or  body 
of  persons  within  its  limits.  Taking  this  definition,  can  a 
Court  say  that  a  railroad,  terniinating  at  a  village  or  city,  is  so 
foreign  to  its  public  interests  and  those  of  its  inhabitants,  that 
it  is  beyond  the  legislative  powers  to  authorize  the  village  or 
city  to  become  interested  in  its  construction.  The  general  judg- 
mjont  of  men  is,  we  all  know,  that  a  railroad,  so  terminating, 
does  or  at  least  may  add  to  the  value  of  property,  promote 
trade,  and  contribute  to  the  convenience  of  the  inhabitants  of 
the  place." 

The  preceding  case  was  decided  on  the  authority  of  Clarice 
V.  Rochester,  24  Barb.  474.  But^  in  the  latter  case,  the  Court 
lays  down  the  cardinal  principle  that  a  tax  must  be  "general, 
and  ijnposed  on  all,  or  all  of  a  class  of  persons  within  pre- 
scribed limits  or  districts,  upon  some  oommon  principle  or 
rule."     (See  page  481.) 

Again:  On  page  four  hundred  and  eighty-two,  the  Court 
justifies  thei^e  subscriptions  on  the  sole  ground  that  they  are 
in  aid  of  local  improvements;  and  places  its  decision  on  the 
same  ground  on  which  it  justifies  the  making  and  repairing  of 
streets,  that  is,  "  upon  the  ground  of  benefit  locally  conferred." 

Again:  The  Court,  in  resuming  the  points  governing  the 
case,  (see  page  489,)  says,  that  works  of  internal  improvement 
may  be  constructed  by  general  taxaHon,  and,  in  case  of  local 
works,  by  local  taxation. 
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The  two  leading  cases  in  Illinois  are  the  cases  of  Johnson  v. 
County  of  Stark,  24  111.  89,  and  Perkins  v.  Lewis,  24  111.  208. 
In  the  former  of  these  cases,  the  Court  puts  its  decision  on  the 
ground  that  "  the  construction  of  a  railroad  through  a  county 
is  a  county  purpose,"  and  expressly  declines  to  pass  upon  the 
question  whether  a  railroad,  not  confined  to  or  penetrating  the 
limits  of  a  county  or  city,  is  a  local  work.  The  latter  decision 
goes  upon  the  authority  of  the  former.  These  cases  were  de- 
cided in  1860. 

The  answer  sets  up  that  there  had  never  been  any  legal 
assessment  laid  upon  any  of  the  capital  stock  of  the  Central 
Pa<nfic  Eailroad,  and  that  no  assessment  is  now  due  thereon. 
There  consequently  would  have  been  no  bonds  due  from  the 
city  to  the  company,  even  if  the  city  had  subscribed.  It  fur- 
ther sets  up  that  the  railroad  company  never  had  accepted 
the  city's  subscription  under  the  Act  of  1863. 

Two  consequences  result  from  this:  First — That  the  com- 
pany had  nothing  that  could  be  called  a  claim  against  the  city 
for  bonds  under  the  Act  of  1863.  There  was,  therefore,  noth- 
ing to  compromise  or  settla  Second  —  That  inasmuch  as  no 
bonds  were  due  by  the  city  to  the  company,  the  power  to 
compromise  had  not  veeted  in  the  Board  of  Supervisors.  By 
the  Act  of  1864  the  power  to  compromise  does  rest  in  said 
Board  of  Supervisors  '^only  after  and  in  case  said  Board  of 
Supervisors  shall  be  compelled  by  final  judgment  to  execute 
and  deliver  the  bonds  under  the  Act  of  1863." 

(1.)  The  relation  which  the  city  assumes  to  the  company 
under  the  Act  of  1863,  is  that  of  subscriber  to  its  capital  stock. 
What  are  the  rights  of  a  subscriber  to  stock  ?  Is  he  exposed  to 
bear  the  full  burdens  of  the  company  while  the  other  subscri- 
bers are  exempt?  Can  one  subscriber  be  thus  singled  out  as 
a  packhorse  for  the  rest? 

(2.)  Again:  These  bonds  are  to  be  received  at  par,  dollar 
for  dollar.     (See  Section  4,  Act  1863,  p.  381.) 

What  is  meant  by  receiving  them  at  par?  Evidently,  the 
meaning  is  that  a  dollar  in  bonds  is  equivalent  to  a  dollar  in 
cash  from  the  other  subscribers.     But  what  mockery  to  speak 
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of  reoeiving  them  at  par,  if  all  of  them  are  to  be  issued 
whether  the  other  stockholders  pay  or  not  We  assume,  then 
in  arguing  this  point,  that  theee  bonds  were  in  the  nature 
of  assessments,  to  be  issued  as  regular  assessments  on  the 
capital  stock  of  the  company  when  called  in. 

The  claims,  then,  which  the  Act  of  1864  authorized  the 
oompromise  and  settlement  of,  were  claims  for  bonds  to  be 
issued  as  assessments  on  stock.  When  did  these  claims  arise  ? 
It  is  clear  that  no  claim  arose  from  the  Act  of  1868,  inde- 
pendent of  subscription  by  the  city  and  acceptance  by  the 
companj.  Until  such  subscription  and  acceptance  the  Act 
could  be  repealed.  If  the  companies  had  a  claim  against 
the  city,  it  is  very  clear  that  no  legislative  action  could  divest 
such  claim.  In  the  case  of  Aspiwivall  et  al.  y.  Commissioners, 
22  How.  U.  S.  376,  the  Court  decided  that  a  railroad  company 
acquired  no  claim  against  a  city  by  such  an  act;  that  it  could 
be  repealed,  and  that  a  subscription  after  such  repeal  and 
bonds  issued  was  void.  The  same  point  was  decided  in 
Covington  and  Lexington  Railroad  Company  v.  Kenton  County 
Court,  12  B.  Monroe,  144.  In  People  ex  rel.  Peoria  and 
Oqvawka  Railroad  Compaavy  v.  County  of  TazeweU  et  al.,  22 
111.  166,  the  Court  say:  ''Until  the  city  or  county  has  sub- 
scribed there  is  no  privity  between  the  road  and  oouilty  cfr 
city.'' 

There  has,  then,  been  as  yet  no  acceptance  of  the  terms  of 
the  Act  of  1863,  by  the  railroad  company.  It  is  not  pretended 
that  there  has  ever  been  any  subscription  by  the  city  to  the 
capital  stock  of  this  c(Hnpany,  so  that  no  contract  has  ever 
been  made  between  the  city  and  this  company. 

So  far,  then,  we  have  these  two  proposition:  Pirst  —  That 
the  Act  of  1868  gives  nothing  which  can  be  called  a  claim  to 
the  railroad  company  against  the  city.  Second  —  That  as  yet 
no  claim  has  arisen  by  contract;  first,  because  the  railroad 
company  has  never  accepted  the  conditions  of  the  Act  of 
1863;  second,  because  as  a  matter  of  fact  no  contract  has 
ever  been  made  for  subscription  between  the  company  and 
the  city. 
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If  the  Legislature,  prior  to  this  pretended  compromise,  had 
repealed  the  law  of  1863,  it  would  have  found  no  vested 
claim  of  this  company  as  an  obstacle  to  its  so  doing.  And 
this  power  of  the  Legislature  to  repeal  the  law  is  evidently 
the  test  of  the  existence  of  a  claim;  for  if  the  claim  exists,  it 
cannot  be  affected  by  legislative  action. 

The  alleged  contract  of  compromise  between  the  Board  of 
Supervisors  and  the  railroad  company  is  void  for  want  of 
consideration. 

What  does  the  company  surrender  as  the  consideration  of 
such  a  contract  ?  Evidently,  nothing  at  all.  It  gives  no  stock, 
vto  obligation  to  build  the  road,  no  agreem'ent  to  spend  the 
bonds  or  any  part  thereof  on  the  road.  It  simply  saya  to  the 
corporation:  "I  will  release  you  from  the  public  duty  im- 
posed upon  you  by  statute  of  taxing  the  City  of  San  Fran- 
cisco, for  a  certain  public  purpose,  for  so  mucf  But, 
clearly,  no  consideration  moves  from  the  company  to  the  city, 
nor  does  the  city  receive  any  benefit  from  any  source.  True, 
it  pays  less  money  —  but  tien  it  receives  no  public  benefit. 
The  private  company  can  pay  dividends  with  this  money,  and 
spend  it  as  it  chooses.  Treating  this  compromise,  then,  as  a 
contract,  there  is  no  consideration  for  it.  The  city  receives 
nothing;  the  company  gives  nothing.  (Hampshire  v.  Franh- 
lin,  16  Mass.  84;  Grogan  v.  The  City  of  San  Frwncisco,  18 
Cal.  690.) 

Xo  mandamus  will  lie  to  compel  William  Loewy  to  sign 
these  bonds,  because  it  is  not  a  duty  imposed  upon  him  by  his 
official  position.  The  Clerk  of  the  City  and  County  of  San 
Francisco  is  simply  a  County  Clerk.  His  duties  are  defined 
by  statute.  (See  Wood's  Digest,  Article  274,  et  seq,,  p.  88.) 
Xow  his  whole  obligation  to  sign  these  bonds  comes  from  the 
ordinance  of  the  Board  of  Supervisors,  and  it  is  obvious  that 
this  Board,  itself  a  Board  of  limited  powers,  has  no  authority 
to  enlarge,  change,  or  interfere  with  the  duties  imposed  by 
statute  on  a  wholly  independent  officer. 

Some  attempt  to  meet  this  was  made  on  the  argument  by 
asserting  that  Loewy's  obligation  to  sign  these  bonds  comes 
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from  the  statute  of  1863.  But  it  is  so  clear  that  that  statute' 
is  only  incorporated  into  this  ordinance  because  the  Supervi- 
sors selected  the  form  and  mode  of  executing  these  bonds  there 
pointed  out,  and  that  they  could  just  as  well  have  selected 
any  other  mode  of  executing  them,  that  we  will  not  argue 
the  question  at  length. 

If  the  wrong  person  be  made  a  party  to  a  proceeding  in 
mandamus,  the  whole  proceeding  must  be  superseded, 

*'If,  therefore,  the  Mayor  and  ex  officio  President  of  the 
Board  of  Supervisors  had  been  made  a  party  to  this  proceed- 
ing the  whole  proceeding  would  have  been  superseded."  And 
-counsel  cite  Rex  v.  Mayor  of  Hartford,  Salkeld,  701 ;  Bex  v. 
Mayor  of  Ripon,  Salkeld,  433. 

In  support  of  this  proposition,  contended  for  on  the  other 
«ide,  and  conceded  by  us,  we  add  the  cases  of  The  People  ex 
rel.  Commissioners  of  Highways  of  Poughkeepsie  and  FishhiU 
V.  The  Board  of  Supervisors  of  the  County  of  Dutchess,  1  Hill, 
^0,  and  the  case  of  People  ex  rel.  McSpedon  v.  The  Board  of 
Supervisors,  10  Abbott  Prac.  R.  233. 

John  W.  Dmnelle,  and  /.  McM.  Shafter,  in  reply. 

The  County  Clerk  can  be  compelled,  by  mandate,  to  counter- 
sign the  bonds  in  question. 

The  ojBSce  of  County  Clerk  is  created  by  the  Constitution. 
(Article  VI,  §  7.)  The  only  duties  annexed  to  the  office  by  the 
Constitution  are  those  of  Clerk  of  the  District  Court  (lb.  §  7.) 
All  other  duties  are  to  be  defined  by  law.  (lb.  §  7.)  It  was 
competent,  therefore,  for  the  Legislature  to  throw  upon  the 
Coimty  Clerk  the  duty  of  countersigning  the  bonds  of  the 
-city  and  county,  by  Laws  of  1863. 

Under  the  Civil  Practice  Act  of  California,  the  relator  in  this 
proceeding  is  entitled  to  any  and  all  of  the  rdief  authorized 
by  the  case  stated  in  the  petition  and  affidavit 

"  Section  147.  The  relief  granted  to  the  plaintiff,  if  there 
Tdc  no  answer,  shall  not  exceed  that  which  he  shall  have  de- 
manded in  his  complaint;   but  in  any  other  case,  the  Court 
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may  grant  him  any  relief  consistent  with  the  case  made  by  tha 
complaint,  and  embraced  within  the  issue." 

The  return  of  the  six  Supervisors  must  be  taken  as  the  true 
return. 

Boards  of  Supervisors  are  dealt  with  by  law  as  an  aggregate, 
and  for  this  reason,  service  of  process,  in  this  and  the  like 
proceeding,  is  sufficient  if  made  upon  a  majority,  and  the  de- 
cision is  binding  upon  their  members,  and  upon  their  successors.^ 
{People  V.  Contracting  Board,  20  How,  Practice  R.  206 ;  Mad- 
dox  V.  Graham,  2  Metcalf,  Ky.  156.) 

The  Board  of  Supervisors  in  this  case  are  to  act  ministeri- 
ally only,  in  execution  of  their  own  ordinance,  which  stands 
unrepealed,  and  unrepealable,  having  been  accepted  by  the 
railroad. 

Mandamus  will  be  maintained  against  the  council  of  a  muni- 
cipal corporation  to  compel  the  excution  of  a  ministerial  act, 
when  it  is  evident  that  they  are  bound  to  perform  it,  and  their 
conduct  shows  that  they  do  not  intend  to  do  the  act  required. 
And  this  although  there  may  be  an  action  against  the  corpora- 
tion for  the  delinquency,  and  such  an  action  has  been  com- 
menced and  discontinued.  (Maddox  v.  Oraham,  2  Metcalf, 
Ky.  156.) 

Where  a  party  has  no  other  adequate  remedy,  and  his  right 
is  clear  and  undoubted,  mandamus  is  not  only  the  proper 
remedy,  but  is  one  of  the  most  efficient  proceedings  known  to 
the  law  for  the  enforcement  of  a  right  (People  v.  The  Conr 
trading  Board,  20  How.  Pr.  R  206;  Commonwealth  y.  PUt^- 
burg,  34  Penn.  State  Rep.  496.) 

By  the  Court,  Rhodes,  J, 

Proceedings  were  commenced  in  this  Court  for  a  mandamus, 
to  compel  the  Clerk  of  the  City  and  County  of  San  Francisco 
to  countersign  four  hundred  of  the  bonds  of  said  city  and 
county,  and  to  compel  the  Board  of  Supervisors  of  said  city 
and  county  to  perform  all  the  duties  required  on  their  part  for 
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the  complete  execution  and  delivery  of  Uie  bonds  to  the  O^a- 
tral  Pacific  Eailroad  Company,  according  to  the  provisions  of 
the  Acts  of  the  Legislature  of  April  22,  1863,  and  April  4> 
1864,  and  of  the  ordinance  of  said  city  and  county,  Number 
Pive  Hundred  and  Eighty-Two. 

An  answer,  in  form  the  answer  of  the  Board  of  Supervisors, 
signed  by  the  City  and  County  Attorney  and  the  assistant 
counsel,  and  verified  by  Frank  MoCoppin,  one  of  the  members 
of  the  Board  of  Supervisors,  was  filed  in  the  case,  and  subse- 
quent to  the  filing  of  this  answer,  six  of  the  twelve  Supervisors 
comprising  the  Board  filed  answers  to  the  petition  in  their 
proper  persons* 

The  counsel  for  the  Board  of  Supervisors,  upon  the  cause 
being  called  for  hearing,  filed  their  affidavit,  stating  that  die 
answers  of  the  six  Supervisors  were  filed  without  the  knowledge 
of  said  counsel,  and  that  they  had  no  information  thereof  until 
about  twenty  minutes  before  the  meeting  of  the  Court  on  that 
day ;  and  th^  thereupon  moved  that  those  answers  be  stricken 
from  the  files  of  the  Court.  The  counsel  for  the  relator 
objected  to  the  motion.  It  appears  from  the  answer  of  the 
Board,  that  the  Board,  by  resolution,  requested  the  City  and 
County  Attorney  to  represent  the  Board  and  the  members 
thereof  in  these  proceedings,  and  authorized  a  committee  of  the 
Board  to  employ  assistant  counsel;  and  the  counsel  for  the 
relator  do  not  deny  that  Messrs.  Saunders  and  Felton,  the 
counsel  who  signed  the  answer  of  the  Board,  were  duly  author- 
ized to  appear  for  and  represent  the  Board  in  the  pending  pro* 
ceedings. 

The  answer  of  the  six  Supervisors,  after  the  title  of  the  oause^ 
commences  substantially  in  the  following  form  :  "For 
answer  to  the  amended  petition  of  the  above  named  plaintiff, 
*  *  *  one  of  the  Supervisors  of  the  City  and  County  of  San 
Francisco,  and  as  such  one  of  the  defendants  herein,  for  him- 
self says  that  he  is  now  and  at  the  time  of  the  commencement 
of  this  proceeding  was  one  of  the  Supervisors  of  the  City  and 
County  of  San  Francisco,"  etc.;  and  they  do  not  purport  to 
be  the  answer  of  the  whole  Board  or  of  a  majority  of  the 
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Board,  nor  do  the  six  Supervisors  pretend  to  answer  for  the 
Board  in  its  aggregate  capacity.  The  Board  of  Supervisors, 
organized  and  acting  as  one  body,  in  its  corporate  capacity  is 
the  defendant,  and  not  the  individual  Supervisors  who  collec- 
tively make  up  the  Board,  "  for  this  is  not  a  proceeding  against 
any  individual  until  an  attachment  issues."  (Spencer,  J.,  in 
People  V.  Champion,  16  John.  60.)  The  answer  of  a  Super- 
visor  or  of  a  number  of  Supervisors,  in  his  or  their  own  name 
or  names,  whether  as  Supervisors  or  otherwise,  could  with  no 
more  propriety  be  regarded  as  the  answer  of  the  Board,  than 
could  the  answers  of  a  number  of  citizens  included  within  the 
municipality  that  elected  the  Board.  The  Supervisors  consti- 
tute the  Board,  and  possess  the  powers,  and  are  capable  of  dis- 
charging the  fimctions  conferred  by  law  upon  the  Board,  only 
when  they  are  assembled  as  a  body,  in  the  manner  prescribed 
by  law.  Admitting  that  the  members  of  the  Board  may  sev- 
erally answer,  suppose  that  all  make  default  except  one,  and 
he  answering  shows  that  the  Board  were  not  required  to  per- 
form the  alleged  duty,  could  the  writ  issue  either  to  the  Board 
or  to  the  members  who  made  default?  If  it  could  issue,  the 
Board,  or  the  members  would  bo  required  to  perform  an  act, 
that  had  been  determined  in  the  action,  one  of  the  members 
was  not  by  law  required  to  perform.  If  it  could  not  issue,  it 
would  then  appear  that  the  answer  of  one  member,  traversing 
or  confessing  and  avoiding  the  matters  averred  in  the  petition, 
was  a  sufficient  defense  to  the  whole  proceeding,  notwithstand- 
ing that  the  other  members  admitted  every  allegation  in  the 
petition.  If  one  half  of  the  members  should  make  default 
and  the  other  half  should  show  good  cause,  still  greater 
absurdities,  if  possible,  would  be  manifest 

The  answers  of  the  six  Supervisors,  so  far  as  they  relate  to 
the  matters  stated  in  the  petition,  amount  to  no  more  than  would 
their  default,,  for  they  do  not  deny  nor  oonfess  and  avoid  any 
fact  alleged  in  the  petition;  but  it  is  attempted,  by  means  of 
the  answers,  to  raise  issues  between  themselves  and  the  Board, 
or  the  remaining  members  of  the  Board,  respecting  certain  facts 
alleged  in  the  answer  of  the  Board.    It  is  difficult  to  see  how 
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such  issues  oonld,  under  any  rules  of  practice,  be  tried  in  this 
action,  or  liow  anything  would  result  from  the  finding  of  the 
issues  in  their  favor,  as  they  do  not  demand  any  affirmative 
relief  against  either  the  Board  or  any  of  its  members. 

It  is  said  in  Tapping  on  Mandamus  (p.  340)  that  the  retura 
to  the  writ  sliould  be  made  either  by  those  to  whom  such  writ 
is  directed,  or  who  are  legally  competent  to  execute  it.  There 
can  be  no  question  that  the  Board,  and  not  any  member  or 
number  of  members,  must  execute  the  writ  (if  one  should  bo 
issued)  by  the  performance  in  its  aggregate  capacity,  of  the 
duty  enjoined.  The  rules  of  the  Civil  Practice  Act  are  as 
strictly  applicable  to  the  pleadings  in  mandamus  as  to  tbose 
in  any  action,  and  under  those  rules  no  one  may  answer  except 
those  wlio  are  made,  or  are  by  the  Court  admitted  as  defend- 
ants. The  remark  foimd  in  the  treatises  on  mandamus,  that  if 
two  separate  returns  be  made  by  different  portions  of  the  same 
corporation,  the  Court  will  take  that  wbich  appears  to  be  made 
by  the  majority,  and  other  statements  of  similar  import,  do  not 
mean  that  separate  returns  may  be  made  by  the  several  mem- 
.bers  of  one  "portion  of  the  same  corporation,"  as  of  one  of  the 
two  boards  composing  the  legislative  branch  of  the  muni- 
cipal government,  and  that  the  Court  may  ascertain  which 
return  had  the  majority  of  the  members ;  but  in  order  to  have 
any  standing  it  must  be  made  as  the  return  of  the  whole  cor- 
poration, or  at  least  of  a  particular  portion  or  branch  of  it,  if 
the  writ  is  directed  to  it,  and  then  if  two  returns  are  made  in 
that  capacity,  the  Court  will  ascertain  which  is  the  true  return ; 
that  is  to  say,  the  return  of  the  majority.  There  might  not 
be  a  majority  to  any  return  if  made  by  individual  members,  for 
each  member  might  .make  a  separate  return  differing  essen- 
tially from  that  of  each  of  the  other  members. 

The  motion  must  be  allowed,  and  the  answers  of  the  six 
Supervisors  stricken  from  the  files. 

The  relator  moves  for  judgment  on  the  pleadings;  and  in 
support  of  the  motion  it  is  insisted  among  other  things  that 
the  answer  filed  by  the  counsel  for  the  defendant  is  only  the 
answ^er  of  Supervisor  McCoppin,  who  verified  it,  and  that  if 
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it  i>5  hold  to  be  either  his  alls^ver  or  tliai  of  tlie  Board,  it  doo3 
not  state  facts  sufficient  to  constitute  a  defense  to  the  action. 

it  is  apparent  upon  insj)o<'iiun  tluj  it  is  not  the  answer  of 
McCoppin,  for  its  form  is:  *'  The  T>oard  of  Supervisor^',  do  onmcy 
and  for  answer  to  the  auundcHl  petition  and  affidavit,  upon 
which  the  application  of  the  above  named  plaintiff  is  mado^ 
allege  and  show,"  etc.  The  fact  that  it  is  veritied  by  him  has 
but  slight,  if  any,  tendency  to  show  that  it  is  his  answer,  and 
is  entirely  overcome  by  tlie  fact  that  all  the  allegations  are 
made  in  the  name  of  the  Board.  If  it  can  be  regarded  as  a 
pleading  in  the  cause,  it  must  be  held  to  be  the  ajiswer  of  the 
Board  of  Supervisors. 

The  relator  objects  to  the  answer  being  considered  as  the 
answer  of  the  Board,  because  it  does  not  appear  that  the  Board, 
as  an  aggregate  body,  resolved  upon  and  made  the  return; 
or  as  we  understand  the  objection,  that  the  Board  has  not  by 
resolution  adopted  the  return,  as  prepared  by  their  counsel, 
nor  directed  what  matters  should  be  set  forth  in  their  answer. 
It  is  not  doubted,  that  the  counsel  w^ho  signed  and  filed  the 
answer  of  the  Board,  were  duly  authorized  to  represent  them^ 
and  such  bring  the  case,  they  were  fully  empowered  to  appear 
for  them  in  the  action,  and  do  all  those  things  that  counsel 
might  lawfully  do  in  behalf  of  a  person  who  was  the  sole 
defendant.  In  this  resjject  they  bear  the  same  relation  to  the 
Board  that  they  do  to  the  Clerk  of  the  City  and  County,  and 
their  authority  is  the  same  in  either  case,  and  similar  presump- 
tions will  be  indulged  in,  that  the  answer*  is  the  answer  of  the 
persons  or  body  that  it  purports  to  be.  ?fo  authority  is  cited^ 
holding  that  it  must  be  stated  in  the  answer  to  the  petition, 
or  the  return  to  the  alternative  writ,  made  by  a  corporation  or 
a  Board  forming  a  constituent  part  of  the  corporate  authority^ 
that  the  corporation  or  Board  had  resolved  upon  the  return  or 
answer;  and  no  reason  suggests  itself  to  our  mind  why  such  a 
statement  should  not  be  required  in  the  petition,  when  a  cor- 
poration is  the  relator,  if  it  is  necessary  in  the  answer  of  the 
corporation.  The  general  rules  of  pleading  are  substantially 
the  same  in  mandamus  as  in  other  civil  actions.     (Tap.  or 
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Man. ;  8  N".  Y.  348 ;  Commercial  Bank  v.  Canal  Commissioners, 
10  Wend.  26;  People  v.  Ransom,  2  Comst.  490.) 

Among  the  numerous  cases  found  in  our  reports  of  actions 
brought  by  or  against  corporations,  none  is  noticed  in  which  it 
is  stated  that  the  corporation  had  resolved  upon  the  complaint 
or  answer,  or  had,  as  a  corporate  act,  directed  what  either 
should  contain;  and  in  examining  many  of  the  cases  cited  by 
Tapping  on  Mandamus,  no  such  statement  is  found  or  said  to 
be  required  in  the  return;  but  it  would  appear  from  those 
cases  that  it  was  neither  usual  nor  necessary  —  the  presumption 
being  that  it  was  the  return  of  the  officer  or  body  it  purported 
to  be.  In  Mayor  of  Thetford's  Case,  1  Salk.  192,  whidi  was 
mandamus  to  the  Mayor  and  Common  Council,  the  retijni  was 
made  in  the  name  of  the  corporation,  but  without  the  com- 
mon seal,  or  the  hand  of  the  Mayor  set  to  it.  After  search  of 
precedents,  which  were  found  both  ways,  the  Court  held  the 
return  good,  because  they  were  estopped  by  the  record  to  say 
it  is  not  their  act ;  and  the  Court  say  that  the  City  of  London 
every  year  makes  an  attorney,  by  warrant,  without  either  seal- 
ing or  signing.  In  Bex  v.  Mayor  of  Abingdon,  2  Salk.  431, 
which  was  mandamus  to  the  Mayor,  Bailiffs  and  Burgesses, 
the  Mayor  made  a  return,  and  brought  it  in  to  file  it,  and  it 
was  objected  to  as  the  return  of  the  Mayor  and  a  minority; 
but  Mr.  Chief  Justice  Holt  said :  "  It  is  not  fit  that  we  should 
examine  upon  affidavits  whether  there  was  the  consent  of  the 
majority."     (See  also  Bex  v.  St.  John's  Coll.,  4  Mod.  241.) 

But  it  is  said  that  there  are,  in  effect,  two  returns,  or 
answers,  that  in  the  name  of  the  Board,  and  that  composed  of 
the  answers  of  the  six  Supervisors;  and  that  as  the  latter  is 
inconsistent  with  the  former,  and  is  made  by  one  half  of  the 
members,  it  must  overrule  the  answer  made  in  the  name  of 
the  Board  —  at  least  that,  taking  all  the  answers  together,  they 
make  such  an  inconsistent  return,  that  they  must  be  all  disre- 
garded. We  have  already  said  that  the  members  of  the  Board 
are  not  parties  to  this  action,  and  their  answers  as  such  mem- 
bers  must  be  disregarded.  The  presumption  is  that  the  answer 
made  and  filed  by  the  counsel  for  the  Board  in  their  name  is 
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the  anfiwer  of  the  Board.  "  When  a  corporation  aggregate,  to 
which  a  nmt  is  directed,  has  regularly  resolved  upon  and 
made  a  Petum,  individual  dissentients  cajmot  be  allowed  to 
dispute  its  propriety"  (Tap.  on  Man.  341);  but  if  the  dis- 
sentients also  file  a  return  as  the  return  of  the  corporation,  the 
Court  will  ascertain  whidi  is  the  return  of  the  majority ;  and 
doubtless  without  holding  to  the  strict  rule  in  1  Salk.  192, 
that  the  members  are  estopped  to  say  that  the  return  is  not 
the  return  of  the  majority,  they  may  allege  that  the  return  is 
not  the  return  of  the  majority,  or  has  not  been  resolved  upon 
by  the  corporation,  and  thereupon  have  the  collateral  issue 
determined  by  the  Court.  That,  however,  is  not  the  case  be- 
fore us>  but  the  dissentients  merely  undertake  to  controvert 
certain,  of  the  facts  alleged  in  the  answer  of  the  Board,  in 
avoidance  of  the  facts  stated  in  the  petition- 

The  question  then  recurs,  is  the  relator  entitled  to  judgment 
on  the  pleadings,  regarding  the  answer  verified  by  McCoppin 
as  the  answ'.^  of  the  Board  of  Supervisors?  The  motion  of 
the  relator  to  tliat  effect  is  equivalent  to  a  demurrer  to  the 
answer,  on  the  ground  that  it  does  not  state  facts  suflScient  to 
constitute  a  defense.  Section  thirty-seven  of  the  Practice  Act 
providing  that  "All  the  form$  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  shall  be 
determined,  shall  be  those  prescribed  in  this  Act"  is  applicable 
to  proceedings  in  mandamus. 

The  principal  facts  upon  which  the  right  of  the  relator 
depends,  briefly  stated,  are  as  follows:  The  Board  of  Super- 
visors had  been  commanded  by  the  final  judgment  of  this 
Court  to  subscribe  six  hundred  thousand  dollars  to  the  stock 
of  the  Central  Pacific  Eailroad  Company,  and  to  issue  the 
bonds  of  the  city  and  county  in  payment  of  such  subscription, 
pursuant  to  the  provisions  of  the  Act  of  April  22,  1803 ;  that 
afterward,  under  the  provisions  of  the  Act  of  April  4,  1864, 
the  Board  of  Supervisors  passed  Ordinance  Number  Five  Hun- 
dred and  Ei^ty-Two,  approved  June  21,  1864,  the  tei-ms  of 
which  were  accepted  by  the  relator,  by  which  the  parties 
compremised  the  claims  of  the  railroad  company  upon  the 
Vol.  XXVII.— 4a 
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city  and  oounty,  under  the  Act  of  1863,  it  being  agreed  that 
the  Board  should  in  lieu  of  making  the  subscription  and 
delivering  the  bonds  to  the  amount  of  six  hundred  thousand 
dollars,  deliver  such  bonds  only  to  the  amount  of  four  hun- 
dred thousand  dollars,  without  making  any  subscription  to  the 
stock,  the  bonds  to  be  delivered  to  the  relator,  upon  condition 
that  they  should  be  accepted  in  full  discharge  and  satisfaction 
of  all  obligations,  claims,  etc.,  of  the  company  against  the 
city  and  county;  that  the  company  tendered  to  the  city  and 
county  a  full  release  an-d  discharge  of  said  obligations,  claims, 
etc.,  to  be  delivered  on  the  receipt  of  said  bonds;  that  the 
Mayor,  Auditor  and  Treasurer  of  said  city  and  county,  whose 
duty  it  was  to  prepare  and  sign  said  bonds,  were  in  certain 
proceedings  in  this  Court  wherein  they  were  the  defendants 
and  the  company  waa  the  relator,  ordered  by  a  peremptory 
writ  of  mandamus,  to  execute  and  deliver  without  delay,  to 
the  company  the  four  hundred  bonds,  of  one  thousand  dollars 
each,  as  in  said  ordinance  provided.  It  seems  not  to  be 
doubted,  and  the  decision  in  the  last  mentioned  case  (People 
V.  Coon,  Mayor,  et  al,,  26  Gal.  635)  settles  the  point,  that  the 
four  hundred  bonds  to  be  issued  under  Ordinance  Number  Five 
Hundred  and  Eighty-Two  are  parcel  of  the  six  hundred  bonds 
provided  for  in  the  Act  of  1863,  they  differing  from  the  latter 
only  in  the  date  they  were  to  bear. 

In  examining  the  answer  somewhat  in  detail  the  only  ques- 
tion will  be  whether  it  states  facts  sufficient  to  constitute  a 
defense  to  the  action,  and  many  of  the  objections  taken  in  the 
argum^it  by  the  counsel  for  the  relator,  which  mi^t  have 
been  considered  if  made  the  grounds  of  a  special  demurrer,  or 
of  some  proper  motion  to  strike  out,  etc,  must  be  disregarded. 

The  defendants'  denial  that  they  "became  or  were  lawfully 
or  duly  or  otherwise  bound  or  obliged  to  subscribe  six  bun- 
dle thousand  dollars,  or  any  other  sum  to  the  capital  stock  " 
of  the  company,  or  to  execute  or  deliver  any  bonds,  is  not  the 
denial  of  any  fact  alleged  in  the  petition.  The  judgment  in 
the  case  of  The  People  ex  rel.  Central  Pacific  Railroad  Com- 
pony  V.  The  Board  of  Svpervisor8,Mc.,  whereby  the  defendants 
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were  commanded  to  subscribe  to  the  stock  not  being  denied 
stands  admitted,  and  the  denial  that  they  were  boimd  to  obey 
the  judgment,  is  only  a  denial  of  a  conclusion  or  principle  of 
law.  (People  v.  Commissioners  of  Fort  Edward,  11  How.  Pr. 
89.)  If  it  is  permitted  to  show  collaterally  that  the  judgment 
is  void,  the  points  of  invalidity  must  be  specified. 

The  remarks  we  have  just  made  are  applicable  to  the  denial 
that  they  were  "  bound  by  law  to  execute  or  deliver "  the  four 
hundred  bonds  of  the  company,  and  the  accompanying  aver- 
ment that  Ordinance  Number  Five  Hundred  and  Eighty-Two 
is  "  wholly  illegal  and  void."  The  facts  from  which  the  Court 
might  draw  the  inference  that  the  ordinance  was  void,  and  not 
the  assumed  inference,  should  have  been  stated.  The  further 
allegation  that  neither  the  Board  nor  the  Legislature  have  the 
right  or  power  to  make  a  donation  to  the  company  of  four 
hundred  thousand  dollars  of  the  money  of  the  City  and  County 
of  San  Francisco,  even  assuming  that  it  appeared  that  such  a 
donation  had  been  attempted,  is  rather  a  specification  of  a 
ground  of  demurrer,  than  an  allegation  of  a  fact. 

The  next  averment  of  the  answer  is  that  the  election  in  the 
City  and  County  of  San  Francisco,  held  pursuant  to  the  Act 
of  April  22,  1863  —  the  Act  authorizing  the  subscription  to  the 
stock  of  the  company  "  was  not  fairly,  or  properly  or  legally 
conducted,  but  was  affected,  influenced  and  controlled  by  cor- 
ruption and  bribery"  practised  and  perpetrated  by  the  com- 
pany and  its  agents  and  employes;  and  they  specify  nine 
instances,  in  which  the  alleged  agent  of  the  company  employed 
the  company's  money,  to  corruptly  influence  the  electors,  to 
vote  in  favor  of  the  proposition,  to  subscribe  to  the  stock  of 
the  company.  It  will  be  seen  on  reading  the  Act  of  April 
22,  1863,  (Statutes  1863,  p.  380,)  that  the  Board  could  not  be 
required,  and  were  not  permitted  to  subscribe  to  the  capital 
stock  of  the  company,  unless  a  majority  of  those  voting  upon 
the  proposition  voted  in  favor  of  the  subscription.  It  was 
ateolutely  essential,  therefore,  in  instituting  proceedings  against 
the  Board  to  compel  the  subscription  to  be  made,  that  the 
relator  should  allege,  and  if  it  was  denied  by  the  Board,  to 
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{)rove  on  the  trial,  that  a  majority  of  the  votes  cast  were  in 
favor  of  the  proposition.  The  fact  must  have  been  found  by 
the  Court  or  have  been  admitted  by  the  pleadings  —  in  other 
words  the  facts  must  have  been  alleged,  and  must  have  been 
true — for  it  was  the  fundamental  fact  in  the  action,  and  in  its 
absence  the  Court  could  not  have  rendered  the  judgment  that 
was  pronounced,  commanding  the  Board  to  make  the  subscrip- 
tion and  issue  the  bonds.  The  matter  thus  became  res  judi- 
cata, and  not  subject  to  be  again  litigated  in  another  action 
between  the  same  parties.  It  is  unnecessary  to  determine 
whether  the  alleged  bribery  and  corruption  could  have  been 
sho^vn  at  the  time  the  vote  was  canvassed,  or  in  proceedings 
to  contest  the  election,  but  if  not  admissible  on  either  of  those 
occasions,  it  would  have  been  admissible  in  the  proceedings 
against  the  Board  to  compel  them  to  make  the  subscription,  if 
they  had  alleged  that  the  result  at  the  election  had  been  pro- 
cured by  those  means.  But  now,  in  addition  to  the  reason 
already  given  for  excluding  the  alleged  acts  of  bribery  and 
corruption,  they  are  immaterial  and  irrelevant,  as  they  do  not 
in  any  manner  avoid  the  compromise,  on  which  the  relator 
proceeds  in  this  action. 

The  allegations  respecting  the  failure  of  the  Board  to  pro- 
cure an  inspection  of  the  books  of  lie  company,  and  to  procure 
answers  from  the  company  to  questions  propounded  to  them, 
are  so  clearly  immaterial  that  they  require  no  notice. 

They  allege  that  the  passage  and  approval  of  Ordinance 
Xumber  Five  Hundred  and  Eighty-Two  were  procured  by  the 
false  and  fraudulent  representation  of  the  company,  Ihat  if  the 
proposed  compromise  were  not  made  the  whole  subscription 
of  six  hundred  thusand  dollars,  with  a  yearns  interest,  would 
be  immediately  due;  but  it  is  not  stated  that  any  fact  was 
falsely  and  fraudulently  stated,  from  which  the  inference  might 
be  drawn  that  the  whole  amount  of  bonds  and  interest  was 
then  due,  and  in  the  absence  of  an  allegation  that  they  were 
ignorant  of  the  facts,  upon  the  existence  or  occurrence  of 
which  the  subscription  became  due,  we  must  hold  that  the 
alle.i»'cd  representation  was  of  a  conclusion  of  law  drawn  from 
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existing  facts  known  to  the  defendants.  Conceding  the  point 
contended  for  by  the  defendants,  that  the  six  hundred  thoii- 
sand  dollars  in  bonds  were  payable  in  instalments,  as  assess- 
ments were  called  in  from  the  stockholders  generally,  it  yet  is 
not  alleged  either  that  the  company  represented  that  assess- 
ments to  the  full  amount  had  been  levied,  or  that  the  Board 
were  ignorant  that  tbey  had  not  been  so  levied. 

The  defendants  all^B  that  Ordinance  Numb«r  Five  Hun- 
dred and  Eighty-Two  was  never  published  and  printed,  as 
required  by  law ;  and  by  that  which  follows  in  the  same  para- 
gra^.Ii  we  imderstand  them  to  mean,  not  that  the  ordinance  in 
the  words  in  which  it  passed  was  not  published,  but  that  the 
several  provisions  of  the  law  directly  or  indirectly  referred  to 
in  the  ordinance  were  not  published  with  it  We  do  not 
understand  that  such  a  publication  is  required,  but  it  was  only 
necessary  to  publish  the  ordinance  as  passed — all  persons  being 
charged  with  notice  of  a  public  Act  of  the  Legislature  on  which 
an  ordinance  is  founded. 

It  is  next  alleged  that  the  company  did  not  accept  said 
compromise  after  the  passage  of  Ihe  OErdinance,  aad  did  not 
comply  with  the  conditions  expressed  in  tine  ordinanee.  It  is 
not  stated  whereon  they  failed  to  comply,  ^ind  therefore  that 
portion  of  the  allegation  is  instiifficieiELt  They  set  out  in  the 
answer  the  resolution  of  the  oosnpany  accepting  the  terms  of 
the  ordinance,  which  had  tlken  passed  to  print,  and  say  that 
they  are  advised  that  such  resolution  is  not  an  acceptance  of 
the  terms  of  the  compromise  proposed  in  the  ordinance.  The 
objection  amounts  an  substance  to  a  demurrer  to  the  resolu- 
tion that  it  is  not  sufficient  in  law  to  amount  to  an  assent  on 
the  part  of  the  company  to  the  terms  of  the  eompromiee  con- 
tained in  the  ordinance.  It  is  not  requisite  that  the  ass^it 
to  or  acceptance  of  the  t^ms  of  the  compromise  should 
have  been  made  by  the  company  after  the  ordinance  had 
been  approved  by  the  Mayor.  The  company  might  by  some 
proper  corporate  action  have  proposed  the  terms  of  the 
comproraiso,  and  the  Board  might  thereupon  have  passed  an 
ordinance^  as  they  have  done,  and  such  acts  would  have  con- 
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stituted  an  assent  by  each  party  to  the  terms.  The  question 
as  to  how  the  contract  must  be  proven  is  quite  different  from 
that  which  relates  to  the  time  of  assenting  to  the  terms  pro- 
posed. It  may  be  remarked  that  the  commencing  of  this 
action,  as  well  as  the  previous  action  against  the  Mayor,  Audi- 
tor and  Treasurer  are  very  indicative  of  an  acceptance  by  the 
company,  even  if  it  could  be  held  that  the  acceptance  of  the 
terms  by  the  company  should  have  been  subsequent  to  the 
approval  of  the  ordinance. 

The  defendants  say  that  the  alleged  contract,  in  order  to  be 
binding,  must  have  been  made  in  \vriting,  and  signed  by  the 
party  to  be  charged.  It  requires  no  citation  of  authority  to 
prove  that  a  municipal  corporation  may  contract  by  ordinance 
directly,  and  that  a  contract  made  in  that  manner  as  fully  sat- 
isfies the  Statute  of  Frauds  as  one  made  by  the  agents  of  the 
corporation  who  have  been  authorized  to  execute  the  contract. 
But  they  insist  that  the  ordinance  is  not  a  contract;  that  it  is 
but  a  resolution  to  do  a  certain  thing  —  that  is,  to  render  to 
the  company  certain  bonds;  that  the  company  resolved  to 
receive  bonds  if  all  of  them  were  tendered;  and  that  when 
the  bonds  have  been  tendered  by  the  city  and  received  by  the 
company,  and  the  company  have  executed  to  the  city  a  release, 
as  provided  for,  then  the  parties  will  have  made  an  executed 
contract;  but  as  yet  there  is  no  contract  between  the  parties, 
the  ordinance  of  the  city  and  the  resolution  of  the  company 
amounting  to  nothing  more  than  declarations  of  intention  to 
enter  into  an  executed  contract.  This  certainly  was  not  the 
\'iew  of  the  Court  in  The  People  v.  Coon  et  al.,  nor  do  we 
think  the  position  tenable.  True,  the  company  say,  after 
accepting  the  proposal  contained  in  the  ordinance,  that  such 
acceptance  shall  be  effectual  only  when  the  whole  of  the  bonds 
shall  have  been  delivered  to  them;  but,  taking  the  whole 
transactions  of  the  parties  together,  it  is  manifest  that  the 
parties  entered  into  a  contract  of  compromise,  but  that  the 
company  would  not  yield  their  rights,  or  discharge  their  claims, 
under  the  Act  of  18^3,  until  the  city  had  complied  with 
the    terms   of   the   compromise   contract      The    parties    did 
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not  contemplate  a  further  contract,  but  the  company,  in  assent- 
ing to  the  contract,  insisted  on  a  performance  of  its  terms  by 
the  city,  before  the  company  would  release  the  city  from  the 
obligations  cast  on  her  by  the  Act  of  1863. 

The  defendants  further  say  that  the  company  have  not,  by 
any  corporate  act,  consented  to  be  bound  by  the  provisions  of 
the  Act  of  1863,  nor  agreed  to  receive  the  bonds  mentioned  in 
the  Act.  Such  consent  of  the  company  was  not  required  by 
the  Act  of  1864  to  be  the  basis  of  the  compromise,  but  it  was 
only  requisite  that  this  Court  should  have  commanded  the 
Board  to  execute  and  deliver  the  bonds.  The  commencing  of 
the  proceedings  by  the  company  against  the  Board  was  suffi- 
cient evidence,  in  that  cause,  of  the  acceptance  by  the  com- 
pany of  all  the  terms  of  the  Act,  and  the  judgment  having 
been  rendered  compelling  the  Board  to  make  the  subscription 
and  issue  the  bonds,  the  inquiry  now  whether  the  company 
had  in  fact  agreed  to  receive  the  bonds  which  they,  in  that 
proceeding,  demanded  should  be  issued  to  them,  is  immaterial. 

The  denial  in  general  terms  that  they  became  bound  to  exe- 
cute and  deliver  the  bonds  to  the  amount  of  six  hundred  thou- 
sand dollars,  or  that  they  have  ever  been  compelled  by  the 
judgment  of  this  Court  to  execute  or  deliver  the  bonds,  forms 
no  answer  to  the  allegation  in  the  petition  that  a  judgment  of 
this  Court  was  rendered  by  which  they  were  commanded,  by 
the  peremptory  mandate  of  the  Court  to  execute  and  deliver 
the  bonds,  as  no  fact  is  alleged  tending  to  invalidate  the  judg- 
ment. We  have  sufficiently  indicated  our  opinion  that  a  de- 
nial of  tliis  character  is  not  a  denial  of  a  fact,  but  of  a  conclu- 
sion of  law,  and  would  be  more  properly  classed  among  the 
grounds  of  demurrer  than  the  allegations  of  the  answer. 

The  q\iestion  arising  upon  the  facts  alleged  by  the  defend- 
ants that  the  company's  road  does  not  have  a  terminus  at  San 
Francisco,  nor  at  any  point  nearer  than  the  City  of  Sacra- 
mento, that  the  work  is  one  of  general  interest  to  the  whole 
St*ate,  but  not  of  local  interest  to  San  Francisco,  and  that  the 
city  has  subscribed  to  the  stock  of  the  San  Francisco  and 
San  Jose  Eailroad,  which  has  a  terminus  at  San  Franei.^oo, 
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etc.,  have  been  discussed  by  counsel  with  great  ability,  but 
the  great  length  of  the  opinion  will  preclude  us  from  consid- 
ering them  in  detail.  They  are  resolvable  into  the  question 
whether  the  Legislature  can  impose  upon  a  municipal  corpora- 
tion the  burd«i  of  building  or  aiding  in  building  a  work  which 
is  in  no  sense  a  work  of  local  interest  to  the  corporation,  but 
which  is  of  general  interest  to  the  people  of  the  State.  The 
counsel  for  the  defendants  deny  the  power  to  the  Legislature, 
and  say  that  the  facts  alleged  by  the  Board  show  that  the  rail- 
road is  not  of  local  interest  to  the  city.  By  the  provisions  of 
the  Act  of  1868,  the  eity  was  required  to  become  a  subscriber, 
to  a  certain  amount,  to  the  capital  stock  of  the  railroad  com- 
pany, in  the  event  that,  at  the  election  provided  for  in  the  Act, 
a  majority  of  the  electors  of  the  city,  voting  on  the  proposi- 
tion to  subscribe,  should  cast  their  votes  in  favor  of  the  propo- 
sition. The  majority  of  the  votes  having  been  cast  in  favor  of 
the  proposition  to  subscribe,  it  became  the  dxxty  of  the  Board 
of  Supervisors  to  make  a  subscription  to  the  amount  of  six 
hundred  thousand  dollars,  whereupon  the  city  would  become 
a  stockholder  in  the  corporation,  with  all  the  rights  of  other 
stockholders,  and  subject  to  all  the  liabilities  of  other  stock- 
holders, except  certain  ones,  from  which  she  was  exempted 
by  the  provisions  of  the  Act,  and  having  the  right  to  pay  her 
subscriptions  in  her  bonds  instead  of  money.  Upon  the  sub- 
scription being  made,  and  the  bonds,  or  an  instalment  of  them 
equal  to  the  assessments  upon  other  stockholders,  being  deliv- 
ered to  the  company  it  could  not  be  said  that  the  city  had 
made  a  donation  to  the  company,  or  had  been  charged  with 
the  expenses  of  a  work  whidi  was  being  constructed  for  the 
benefit  of  the  public,  in  any  other  sense  than  the  same  could 
be  said  of  any  stockholder  in  the  oompaiiy,  but  she'  would  be 
a  stockholder  in  a  work  which  wae  being  prosecuted  for  the 
benefit  of  all  the  stockholders  in  the  company.  True,  the 
work  might  not  result  in  profit,  but  that  is  a  risk  incident  to 
all  enterprises  of  the  kind.  It  became  the  duty  of  the  city  to 
subscribe  to  the  stock,  and  to  deliver  her  bonds  to  the  com- 
pany, and  she  was  commanded  so  to  do  by  the  Court;  and  the 
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•eompany  having  accepted  the  terms  of  the  proposed  Bubserip- 
tion,  a  claim  accrued  to  the  company  against  the  city,  that 
€he  should  make  the  subscription  and  deliver  the  bonds,  and 
thereby  assume  such  liabilities  as  a  stockholder,  as  were  re- 
quired of  or  cast  upon  her  by  law.  But  the  city  not  wishing 
to  become  a  stockholder  and  assume  the  liabilities  incident 
to  that  relation,  enters  into  a  compromise  with  the  company, 
under  the  authority  of  the  Act  of  1864,  by  which  it  is  agreed 
that  the  city  ^all  not  subscribe  nor  deliver  the  stipulated 
amount  of  bonds,  nor  incur  the  liabilities  of  a  stockholder, 
and  that  in  satisfaction  of  the  claim  of  the  company  against 
he],  slie  shall  deliver  to  the  company  a  certain  less  amount  of 
her  bonds.  The  bonds  are  the  price  she  pays  in  extinguish- 
ment of  the  company ^s  claim  against  her;  and  the  transaction 
cannot  be  regarded  as  a  donation  in  any  other  sense  than  as 
any  compromise  may  be,  nor  as  a  bnrdeai  imposed  on  her  to 
aid  in  the  construction  of  a  public  work.  The  facts,  ther^ 
f  oi'e^  that  the  work  is  not  one  of  loeal  interest  to  the  city,  and 
that  she  iias  ali»eAdy  subscribed  to  a  railroad  that  is  of  local 
interest  to  her,  are  immaterial  and  ccmBtrtute  no  defense  to  the 
action. 

The  remaining  allegations  of  the  answer  have  been  disposed 
•of  in  consideriog  otJher  points  in  the  easei,  but  it  may  be  added 
that  in  our  view  it  makes  no  difference  as  to  the  validity  of  the 
tjompromise^  whether  the  bonds  were  payable  in  instalments  or 
in  gross,  nor  whether  a  legal  assessment  had  been  laid  on  the 
capital  stock  of  the  eompany,  for  irrespectivie  of  the  time  when 
the  bonds  under  the  Act  of  1863  might  become  due,  the  com- 
pany held  a  claim  against  the  city,  which  was  a  proper  sub- 
ject of,  and  formed  a  good  consideration  for,  a  compromise}. 

The  answer  of  the  Olerk  of  the  City  and  County  remains 
to  be  considered.  It  is  provided  in  section  five  of  the  Act  of 
1863,  authoriring  the  subscription  of  the  city  to  the  stock  of 
the  company,  that  upon  the  bonds  being  signed  by  the  Pacific 
Eailroad  Loan  Comnoiasioners,  they  "ahall  be  pi«sented  by 
the  President  of  the  Board  of  Supervisors  to  the  Clerk  of  said 
city  and  oounty,  who  shall  ooiuatersign  the  same  as  such  Qerk, 
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in  the  presence  of  a  quorum  of  such  Board,  at  a  meeting 
thereof,"  etc.;  and  it  is  provided  by  Ordinance  Number  Five 
Hundred  and  Eighty-Two  that  the  bonds  thereby  required  to 
be  issued  should  be  executed  in  all  respects,  except  as  to  date, 
as  required  by  the  Act  of  1863.  The  relator  alleges  in  his 
petition  that  when  the  bonds  had  been  signed  by  the  Pacific 
Railroad  Commissioners  they  were,  by  the  President  of  the 
I  or.rd,  at  a  meeting  of  the  Board,  in  the  presence  of  a  quorum 
C.^reoi,  on  the  7th  day  of  September,  1864,  presented  to  the 
Clerk  for  the  purpose  of  being  countersigned  by  him,  in  the 
presence  of  a  quorum  of  the  Board,  but  that  he  did  not  coim- 
tersign  the  same;  and  that  on  the  27th  day  of  September  the 
relator  notified  him  that  there  would  be  a  meeting  of  the 
Board  on  the  evening  of  that  day,  and  requested  him  to  attend 
and  complete  the  countersigning  of  the  bonds,  but  that  the 
Clerk  did  not  present  himself  and  countersign  or  offer  to  coun- 
tersign any  of  the  bonds.  The  relator  shows  that  at  the  meet- 
ing on  the  27th  of  September  the  Clerk  was  not  requested  by 
the  Board  to  countersign  the  bonds^  and  had  no  opportunity 
so  to  do;  but,  on  the  contrary,  that  the  Board  refused  to  adopt 
a  resolution  requesting  the  Clerk  to  countersign  the  bonds, 
and,  by  resolution,  directed  him  to  deposit  them  with  the 
Coimty  Treasurer,  subject  to  the  order  of  the  Board,  which  was 
immediately  done. 

The  Clerk  denies  that  on  the  7th  of  September,  or  at  any 
other  time  or  meeting  of  the  Board,  he  had  an  opportunity  to 
countersign  the  bonds,  or  that  he  was  ever  authorized  to  coun- 
tersign them;  and  he  denies  that  he  has  authority  so  to  do 
without  the  request  of  the  Board.  The  bonds^  from  the  first 
step  in  their  preparation  up  to  their  delivery  to  the  company, 
are  under  the  control  of  the  Board,  and  everything  relating 
to  their  execution  is  done  under  the  direction  of  the  Board. 
The  derk  of  the  City  and  County,  in  proceeding  to  counter- 
sign them,  is  as  completely  subject  to  their  orders,  as  the  Clerk 
of  the  Board  is,  in  entering  in  their  journal  the  fact  of  coun- 
tersigning, and  the  number,  date  and  amount  of  the  bonds. 
It  will  not  be  contended  tliat  the  Clerk  could  have  proceeded 
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to  countersign  the  bonds  after  the  Board  directed  him  to  de- 
posit them  with  the  Treasurer,  and  it  is  equally  clear  that  he 
had  no  authority  to  proceed,  unless  the  Board  directed  him  to 
do  so,  or  afforded  him  an  opportunity  to  proceed  with  the  coun- 
tersigning in  their  presence.  His  denial  raises  a  material  issue 
of  fact,  for  if  his  answer  is  true  in  that  respect,  and  the  motion 
admits  it  to  be  true,  he  is  not  in  default  in  the  performance 
of  the  duties  imposed  upon  him  by  the  Act,  and  continued  by  the 
ordinance. 

Our  conclusion  is  that  the  answer  of  the  Board  does  not  state 
facts  sufficient  to  constitute  a  defense;  and  that  the  answer  of 
the  Clerk  sets  up  a  valid  defense  to  the  action. 

The  point  presented  by  the  defendants  that  as  the  relator  is 
not  entitled  to  all  the  relief  he  claims,  the  peremptory  writ 
must  be  denied,  may  be  passed  upon  now,  though  strictly 
speaking,  the  issues  of  fact  raised  by  the  answer  of  the  Clerk 
should  be  first  disposed  of  upon  the  evidence  that  may  be 
introduced  by  the  parties,  but  the  action,  so  far  as  the  Clerk 
is  concerned,  cannot  be  disposed  of  under  this  motion,  on  the 
ground  of  a  misjoinder  of  parties  defendant  or  of  causes  of 
action,  as  those  objections  should  have  been  taken  by  demur- 
rer, for  if  they  exist  they  are  apparent  upon  the  face  of  the 
petition.  The  defendant  cites  two  cases:  The  People  v.  The 
Board,  etc.,  of  Dutchess,  1  Hill,  50,  and  The  People  v.  The 
Board,  etc.,  10  Abbott's  Pr.  233,  to  sustain  the  proposition  "  that 
if  the  relator  is  not  entitled  to  what  he  demands  in  the  altern- 
ative writ,  his  motion  for  a  peremptory  writ  should  be  denied, 
though  it  appear  that  he  is  entitled  to  a  portion  of  the  relief 
The  doctrine  of  those  cases  is  that  the  peremptory  writ  should 
follow  the  alternative  writ,  and  that  if  the  alternative  writ 
demands  too  much  —  something  more  than  the  relator  is  en- 
titled to  —  the  judgment  must  be  for  the  defendant ;  for  there 
cannot  be  a  judgment  for  the  relator  for  a  part  of  the  relief 
demanded  in  the  writ  and  for  the  defendant  for  the  other  part. 
To  the  same  effect  also  is  Tappan  on  Mandamus,  402,  403. 
Without  commenting  upon  the  distinctions  that  might  be  found 
between  such  a  case,  when  the  question  is:  Shall  the  altema- 


684  Peoplb  v.  SuPEBvisoEfi  OF  S.  F.         [Sup.  Ot. 

QpUiton  0t  the  Court. 

live  writ  be  made  pesemptary?  and  a  case  in  whidi  the  pro- 
ceeding is  by  petition  And  motion  for  a  peremptory  writ>  when 
the  Court  would  doubtless  have  the  right  to  frame  the  writ 
according  to  the  exigencies  of  the  case;  we  think  the  point 
may  be  solved  on  other  principles.  A  proceeding  to  procure 
the  issuing  of  a  writ  of  mandamus  is  a  civil  acticm.  In  Kenr 
doll  V.  Umted  States,  12  Peters,  616,  the  Court  aay :  "  It  is  an 
action  or  suit  brought  in  a  Court  oi  justice,  asserting  a  right, 
and  is  prosecuted  according  to  the  forms  of  judicial  proceed- 
ings." (See  People  v.  Bcmaomj  2  Comst.  400;  Commercial 
Bank  v.  CaoMjl  Contmiesioners,  10  Wend.  26 ;  Tyler  v.  Hough- 
ton,  25  Cal.  26.)  The  fijaal  determination  of  the  Court  in  the 
matter  is  a  judgmeait,  and  if  rendered  in  any  Court  but  the 
Supreme  Court  an  appeal  lies  from  the  judgment  The  par- 
ties appear,  and  by  their  pleadings  form  issues,  and  if  of  fact 
they  may  be  tried  by  a  jury,  and  new  trials  may  be  had.  The 
relator  may  in  the  same  action  recover  the  damages  he  may 
have  sustained,  and  execution  may  issue  for  the  damages  and 
costs.  In  People  v.  Cr&ton  Aqueduct  Board,  5  Abbott's  Pr. 
872,  it  is  held  that  the  rules  of  the  code  of  'New  York  do  not 
apply  to  maadamufi,  because  Sec.  471  expressly  excludes  from 
their  operation  that  class  of  cases.  There  is  no  such  reserva- 
tion in  our  Practice  Act,  and  in  our  opinion  the  general  rules 
of  til  at  Act  are  applicable  to  mandamus,  in  the  same  manner 
as  to  an  action  for  an  injuncticm  or  of  qtu)  warranto;  and  what- 
ever may  be  the  rule  when  the  relator,  after  having  procured 
the  alternative  writ,  moves  for  the  peremptory  writ,  we  have 
no  doubt  that,  when  the  relator  proceeds  by  petition  and  notice 
for  the  peremptory  writ,  without  procuring  an  alternative 
writ,  the  Court,  under  the  enlarged  discretion  conferred  by 
Sec.  147,  may  grant  any  relief  consist^it  with  the  case  made 
by  the  petition,  and  embraced  within  the  issues,  althou^  it 
may  be  only  a  part  of  that  demanded  in  the  prayer  of  the 
petition. 

We  have  omitted  to  comment  on  many  of  the  cases  cited 
by  the  respective  counsel,  for  the  obvious  reason  that  the 
attempt  to  do  so,  in  a  case  brought  before  this  Court^  as  a 
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Court  of  original  jurisdiction,  in  which  all  the  numerous  points 
are  presented  that  suggest  themselves  to  the  minds  of  able  and 
ingenious  counsel,  as  is  usual  at  nisi  prius  trials,  would  involve 
verj'  great  labor,  without  any  corresponding  benefit 

The  relator  is  entitled  to  judgmen4i  for  a  peremptory  man- 
damus on  the  pleadings  against  the  Board  of  Supervisors)  but 
not  against  tite  Clerk  of  the  City  and  County,  and  as  to  him 
the  proceeding  must  be  dismissed. 

Sawyek^  3.f  and  Shaptxb^  J.,  coneoning  speciallj. 

We  are  not  prepared  to  say  that  the  individual  answers  of 
the  six  Supeirvisors,  alleging  a  willingness  to  perform  the  duties 
sought  to  be  enforced,  ought  to  be  struck  out  But  disregard- 
ing them,  and  conceding  the  answer  verified  by  McCoppin  to 
be  the  answer  of  the  Board,  we  are  satisfied  that  said  answer 
does  not  "  raise  a  question  as  to  a  matter  of  fact  essential  to 
the  determination  of  the  motion;"  and  that  complainants 
are  entitled  to  a  peremptory  mandamus  against  the  Board  of 
Supervisors,  as  prayed  for  in.  the  petition. 

Loewy,  the  County  Clerk,  substantially  denies  that  he  had 
an  opportunity  to  countersign  the  bonds,  and  the  inference 
from  his  answer  is  that  he  is  ready  to  countersign  when  a  proper 
opportunity  is  given.  We  think  his  answer  raises  a  material 
issue  as  to  him;  but  we  do  not  imderstand  that  tlie  relators 
propose  to  put  in  any  evidence  on  that  issue;  and  taking  the 
answer  as  true,  Loewy  is  not  in  default  The  proceeding  m^ust, 
therefore,  be  dismissed  as  to  Loewy,  and  a  peremptory  writ  of 
mandamus  issued  against  the  Board  of  Supervisoxa. 


HENRY  LEVY  v.  HENRY  GETIESON  ato  ERNEST 

PESTNER 

BvTTLiMXNT  ow  Statbmbnt  AND  Ahbndmentb  thxbbto.^  The  CoQrt  Bbovld 
not  settle  b  Btatement  made  In  support  of  a  motion  to  Bet  aside  a  nonsuit 
which  does  not  specify  the  errors  upon  which  the  moving  party  will  rely,  nor 
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Bhould  it  entertain  a  motion  to  amend  the  same  after  it  has  been  filed  and 

served  on  the  opposite  party. 
Samb. —  Such  statement  should,  on  motion  of  the  opposite  party,   be  stricken 

from  the  files  of  the  Court 
Statrmknt  on   Appeal. —  A  statement  which  does 'not  purport  to  be  a  state- 
ment on  appeal,   cannot  be  considered   on   an  appeal   from  the  Jud^^eot. 
Rbvibw  of  Obdbb  Gbantino  Nonsuit. —  The  District  Court  cannot  review  an 

order  granting  a  nonsuit  upon  a  motion  to  set  aside  the  nonsuit. 
Appeal  from  Obder  Refusing  to  Retax  Costs. —  An  appeal  cannot  be  taken 

from  an  order  denying  a  motion  to  retax  costs  made  before  final  judgment. 
Same. —  An  order  denying  a  motion  to  retax  costs  should  be  reviewed  by  an 

appeal  from  the  Judgment,  and  annexing  a  statement  to  the  Judgment  roll. 

Appeai.  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  IVancisco. 

This  was  an  action  on  a  promissory  noto  alleged  to  have 
been  executed  by  the  defendants  as  copartners,  under  the  name 
of  H.  Getleson  &  Pestner.  Defendant  Getleson  made  default; 
defendant  Pestner  answered,  denying  his  liability  on  the  note. 

The  ease  was  tried  October  16,  1863,  before  a  jury,  and 
after  the  close  of  the  testimony  the  Court,  on  motion  of  the 
attorney  for  defendant  Pestner,  granted  a  nonsuit  as  to  him, 
with  leave  to  plaintiff  to  move  to  set  aside  the  nonsuit^  and 
directed  the  jury  to  find  a  verdict  for  plaintiff  against  defend- 
ant Getleson.  October  19th,  plaintiff's  attorney  filed  and 
served  on  defendant  Pestner's  attorney,  the  following  notice: 

"  Please  take  notice,  that  the  plaintiff  intends  to  move  the 
Court  to  set  aside  the  judgment  of  nonsuit  herein,  and  for  a 
judgment  against  both  of  the  defendants,  and  that  the  pro- 
posed statement  of  the  case,  upon  which  said  motion  will  be 
made,  is  herewith  served  upon  you.*' 

Plaintiff's  attorney,  on  the  same  day,  filed  and  served  a 
statement  embodying  the  evidence  and  rulings  of  the  Court, 
with  his  exceptions  thereto.  This  statemesit,  after  the  title 
of  the  ease,  was  headed: 

^'  Statement  of  case  on  motion  to  set  aside  nonsuit  in  favor 
of  defendant  Pestner,  and  on  motion  for  judgment  upon  the 
pleadings  and  proof,  against  both  defendants.'^ 


April,  1865.]  Lkvy    v.   Getleson.  687 


Argument  for  Appellant. 


The  Statement  did  not  contain  a  specification  of  the  errors 
upon  which  plaintiff  would  rely.  On  the  28th  of  October 
plaintiff's  attorney  served  on  the  attorney  for  Pestner  a  speci- 
fication of  the  grounds  upon  which  he  would  rely  on  his  motion 
to  vacate  the  judgment  of  nonsuit,  but  tiie  latter  returned  it. 
Plaintiff  then  moved  the  Court  to  be  allowed  to  amend  his 
statement  by  inserting  the  specification  of  grotmds  upon  which 
he  would  rely,  but  the  Court  denied  the  same  May  2,  1864. 
June  29,  1864,  on  motion  of  the  attorney  for  defendant  Pestner, 
an  order  was  made  striking  the  statement  from  the  files  of  the 
Court.  July  2d  plaintiff's  attorney  moved  the  Court  to  sign 
the  statement  as  the  settled  statement  of  the  case,  which  was 
denied  July  11th: 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Wm.  W.  Chipman,  for  Appellant 

In  a  case  of  this  kind,  no  specification  of  grounds  is  neces- 
sary. None  are  contemplated  nor  provided  for  in  the  statute. 
A  motion  to  set  aside  a  nonsuit,  and  for  judgment  non  obstante 
veredicto,  may,  I  conceive,  be  made  without  asking  for  a  new 
trial,  and  such  a  motion  may  be  grapted  without  a  new  trial. 

The  Court  ought  to  have  allowed  an  amendment  of  the 
statement,  if  an  amendment  be  deemed  necessary;  and  the 
order  denying  the  motion  is  not  discretionary  merely.  It  is  a 
matter  of  right,  and  is  appealable.  It  is  an  order  subsequent 
to  judgment,  and  authorized  by  statute  to  be  reviewed  by 
appellate  Court.  Transcripts  have  been  sent  back  to  lower 
Court  to  allow  statements  to  be  amended,  restated,  and  re- 
formed. (Powell  V.  Waters,  8  Cow.  55;  Codivise  v.  Hecker,  1 
Cain,  74;  Smith  v.  Orani,  7  How.  Pr.  381 ;  Westcott  v.  Thomp- 
son, 16  N.  Y.  613;  Johnson  v.  Whitlock,  3  Keman,  344;  Til- 
lotson  y.  Cheaihamy  3  Johns.  95 ;  and  see  LoucTcs  v.  Edmondson, 
18  Cal.  203,  citing  Valentine  v.  Stewart,  15  Cal.  396;  Howe  v. 
Briggs,  17  Cal.  385 ;  Branger  v.  Chevallier,  9  Cal.  851.) 

W.  P.  C.  Whitney,  for  Respondent 
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By  the  Court,  Shafteb,  J. 

One  of  the  questions  presented  is  whether  it  is  error  for  a 
District  Court  to  refuse  to  settle  a  "statement"  made  in  sup- 
port of  a  motion  to  set  aside  a  nonsuit — or  to  refuse  to  enter- 
tain, a  motion  to  amend  such  statement  after  it  ha&  been  filed 
and  served  on  the  opposite  party  —  or  error  to  grant  an  order 
striking  such  statement  from  the  files  of  the  Court. 

The  District  Courts  cannot  be  called  upon  to  review  a  case 
upon  the  testimony,  nor  upon  an  allegation  of  errors  of  law 
occurring  at  the  trial,  except  in  the  way  pointed  out  in  the 
Practice  Act  That  method  is  simple  and:  straightforward, 
and,  in  our  judgjoent,  was  intended  to  exclude  all  others.  If 
the  plaintiff  desired  to  have  the  nonsuit  entered  against  him 
investigated  upon  its  merits  in  the  District  Court,  he  should 
have  moved  for  a  new  trial  upon  a  statement;  or  if  he  pre- 
ferred to  bring  the  case  to  this  Courf  directly,  he  could  have 
done  so  by  an  appeal  from  the  judgment  aided  by  a  statement 
annexed  to  the  roll.  There  is  a  statement  in  the  transcript 
but  it  does  not  purport  to  be  a  statement  on  appeal  from  the 
judgment.  The  result  is  that  the  Court  did  not  err  in  refusing 
its  sanction  to  a  method  of  reviewing  decisions  made  in  the 
course  of  a  trial,  altogether  unknown  to  our  system. 

The  plaintiff  has  not  only  appealed  from  the  judgment  in» 
favor  of  Pestner,  but  also  from  an  order  overruling  a  motion 
to  retax  the  costs.  The  memorandum  of  costs  was  duly  filed 
October  17,  1863 ;  the  notice  of  motion  to  retax  was  served  June 
20,  1864,  and  the  order  denying  the  motion  was  made  on  the 
twenty-seventh  of  that  month.  The  judgment  was  entered  July 
18,  1864.  The  order  appealed  from  is  not  in  itself  appealable, 
inasmuch  aa  it  was  not  made  after  final  judgment.  The  proper 
course  would  have  been  to  appeal  from  the  judgment  —  raising 
the  question  of  the  correctness  of  the  taxation  by  a  statement 
annexed  to  the  judgment  roll.  (Practice  Act,  Sec.  344.)  We 
cannot  approach  the  alleged  error  through  an  appeal  from  a 
non-appealable  order. 

Judgment  affirmed. 
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ABATEMENT. 
1.  Abatbmint  o»  Action. —  The  pendency  of  an  action  to  qnlet  title  to  land* 
will  not  abate  a  subsequent  action  between  the  same  parties  to  recover  poi- 
session  of  the  same  land,  in  which  the  same  facta  are  litigated.    Bolton  T* 
Landers,  (No,  1,)  105. 

See  EjECT&iBNTr  2. 

ACCESSORY. 
See  Criminal  Pbacticb,  2 ;  CiaMBS  and  Punishmbnts,  1 ;  Criminal  Casus,  1,  2. 

ACTIONfl. 
1.  Action  in  Namb  of  County. — An  action  may  be  brought  in  the  name  of  a 
county  to  recover  money  belonging  to   the  General   Fund   of  the  county. 
Bolano  County  v.  Neville,  468. 

ADMINISTRATOR. 
Bee  Estates  of  Deceased  Persons,  1«  / 

ACKNOWLEDGMENT  OF  DEED. 
Bee  Deed,  5,  6,  8,  9,  10. 

ANSWER. 

1.  Form  op  Denial  in  Answer. —  If  an  answer,  in  response  to  an  allegation 

of  the  complaint.  Instead  of  denying  it  in  express  terms,  contains  the 
averment  that  the  defendant  did  not  commit  the  act  charged,  or  that  the 
fact  allep:ed  to  exist  does  not  exist,  these  averments  of  the  answer  traverse 
the  matters  alleged,  and  are  good  denials  of  the  same.     Hill  v.  Smithj  479. 

2.  Contract  pbocdrbd  by  Fraudulent  Misrepresentations. — An  answer  seek- 

ing to  avoid  a  contract  sued  on  by  reason  of  fraudulent  misrepresentations 
of  the  plaintiff  in  procuring  it,  must  state  in  what  the  misrepresentations 
consisted,  and   they   must  be  of  matters  of  fact  of  which   defendant    was 
Ignorant,  and  not  of  law.     People  v.  Supervisors  of  San  Francisco,  666. 
See  Estoppel,  1;  Pleadings,  1,  2,  8;  Partition,  8. 
Vol.  XXVII.— 44  £6891 
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AMENDMENTS. 
1*  Amsndhbnt  of  Complaint  aftku  Vkbdict. —  Under  our  Practice  Act  a  com- 
plaint cannot  be  amended  In  this  Court  so  as  to  make  It  correspond  w!il> 
the  verdict.     The  District  Court,  In  a  proper  case,  before  judgment,   may- 
direct  the  complaint  to  be  so  amended.    Hooper  y.  Wellt,  Fargo  <S  Oo.  35. 

Si  DiscBBTiON  or  CouBT-  IN  ALLOwiNQ  AMENDMENTS. —  If  the  defendant  in  an 
action  to  recover  possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  pending  the  litigation,  and  has  not  pleaded  such  title  in  a  supplemental 
answer,  and  for  that  reason  his  evidence  of  such  title  is  excluded  by  the 
Court,  it  is  not  an  abuse  of  the  discretion  of  the  Court  to  deny  his  appli- 
cation made  during  the  trial,  to  be  allowed  to  amend  his  answer  so  as  to 
obviate  the  objection.     McMinn  v.  O'Connor,  248. 

See  Becobds  of  Coubt,  1,  2,  8. 

APPEAL. 

!•  Appbal  fbom  a  Jddgmbnt. —  On  an  appeal  from  a  Judgment,  where  there  Is  no 
statement,  the  Supreme  Court  will  only  consider  matters  appearing  in  the 
Judgment  roll.    Harper  v.  Miner,  109. 

See  Pbacticb,  1,  3,  7,  10,  11,  12,  20,  24. 

APPEARANCE  IN  AN  ACTION. 
1*  W^AT  CONSTITUTES  AN  APPEABANCB  IN  AN  ACTION. — ^A  defendant  cannot  ap- 
pear in  an  action  so  as  to  give  the  Court  Jurisdiction  of  his  person,  except  by 
answering,  demurring,  or  giving  plaintiff  written  notice  that  he  appears ;  and 
the  serylce  of  the  notice  of  appearance  must  antedate  or  be  contemporaneous 
with  the  service  of  all  other  notices  and  papers.    Stdnbach  v.  Leese,  297. 

ARREST  OP  JUDGMENT. 
1*  PuuDiNOS,  Findings,  and  Judgment. —  If  tne  findings  of  fact  follow  the  is- 
mes  raised  by  the  pleadings,  and  a  demurrer  would  not  be  sustained  to  the 
eomplaint,  the  Judgment  will  not  be  arrested  upon  the  findings.    Millard  v. 
Bathatoay,  140. 

ASSAULT. 
1«  An  Assauia. —  The  statutory  dennltion  of  an  assault  is  substantially  the  same 
as  at  common  law.    People  v.  Tslas,  632. 

8.  Same. — An  Intent  to  commit  violence,  -accompanied  by  acts  which,  If  not 
interrupted  or  avoided  by  the  retreat  of  the  other  party,  would  be  fol- 
lowed by  personal  violence,  amounts  to  an  assault.   •  Id. 

8.  Bamb. —  It  is  not  indispensable  to  the  commission  of  an  assault  that  the  as- 
sailant should  be  at  any  time  within  striking  distance.     Id. 

4.  What  is  an  Assault. —  To  constitute  an  assault  the  party  must  have  the  In- 
tent to  strike,  the  ability  to  do  so,  and  must  make  the  attempt.    Id, 
See  Evidence,  22. 

ASSIGNMENT. 
See  Contbact,  1,  2. 

ASSlsSSMENT  FOR  TAXB8. 
See  Taxes,  1. 
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ASSESSMENT  FOR  STREET  IMPROYBMBNTB. 
See  Municipal  Corpobation,  2,  4,  6,  0. 

ASSISTANCE,  WRIT  OP. 
1.  Wbit  of  Askistancb. —  If  the  Court,  In  an  action  to  foreclose  a  mortgage, 
does  not  acquire  jurisdiction  of  the  person  owning  the  land  at  the  time  of 
the  foreclosure,  a  writ  of  assistance  againat  the  owner  or  his  grantees  wUl 
be  refused.    Steinhach  ▼.  Leete,  297. 

ATTACHMENT?. 
Bee  ITbaudulbnt  Conyitascb,  1,  !• 

BAR. 
1.  JUDGIIBNT  ON  NOTB  AND  MOBTOAOS  NOT  A  BAB   TO  ACTION  AOAINBT  INVOBSBB. 

—  A  judgment  against  the  maker  of  a  promissory  nota  secured  by  a  mort- 
gage executed  by  him  simultaneously  with  the  note  for  the  amount  due  on 
the  note,  and  directing  a  sale  of  the  mortgaged  premises  and  an  application 
of  the  proceeds  on  the  judgment,  costs,  etc.,  Is  not  a  bar  to  an  actSon 
against  the  Indorser  of  the  note,  who  indorsed  the  same  at  the  time  of  Its 
execution  for  the  accommodation  of  the  maker.  Vandewater  y.  MoBoej  699. 
Bee  Fobubb  Jddombnt  as  a  Bab,  1,  2»  8,  4« 

BILL  OF  SALE. 
Bee  Replbvin,  2. 

BOARD  OF  LAND  C0MMISSI0NBR8L 
See  Mbxican  Gbant,  1,  2. 

BUILDINGS. 

1*  Bbhotal  or  A  HonsB  vbom  thb  Frbbhold. —  The  severance  and  remoTSl 
of  a  house  from  the  freehold  changes  the  character  of  the  house  from  real 
to  personal  property,  whether  the  seyerance  is  by  the  act  of  Qod  or  of  man. 
Buckout  V.  Swift,  434. 

Bee  Mortgagb,  8. 

CERTIFICATE  OF  PURCHASB. 
See  Eyidbncb,  8. 

CHARGE  OF  COURT. 

!•  Chabob  of  Coubt  pbbsumbd  Corbect  unless  Error  Shown. —  If  there  Is  no 
statement  or  bill  of  exceptions  emhodyin^  the  evidence,  or  declaring  Its 
purport  and  tendency,  the  appellate  Court  will  presume  in  favor  of  the 
correctness  of  the  charge  of  the  Judge  to  the  jury,  unless  the  charge  Is 
manifestly  erroneous  under  any  and  every  soncelvable  state  of  facts^  Pso- 
pU  V.  Kino,  609. 

See  Constitutional  Law,  7 ;  Criminal  Cases,  9 ;  Murdbb,  1. 

CHATTEi.H. 

1.  Balb  o»  Chattels. —  If  goods  are  sold  (while  mingled  with  others)  hy 
number,  weight,  or  measure,  the  sale  is  incomplete,  and  the  title  remains 
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In  the  seller  until  the  bargained  property  Is  separated  and  Identified. 
McLavchlin  v.  PintU,  462. 

2.  Idem. — A  sale  of  a  chattel  cannot  apply  to  any  article  until  It  Is  clearly  desig- 
nated,  and   its   Identity   ascertained.     Id, 

8.  Sale  of  a  Given  Number  of  Cattle  Runninq  in  a  Larqbb  Herd. — ^A  sale 
of  a  plvpn  number  of  cattle,  then  running  in  a  herd  of  a  larger  number. 
Is  an  oxGcutory  contract,  and  does  not  apply  to  any  particular  cattle  until 
the  number  sold  have  been  separated  from  the  herd.    IA» 

CHATTEL  MORTGAGE. 

1.  Rights  of  Mortgaqob  in  Personal  Propbbtt  Mobtgaoid. — ^The  mortgagor 

of  personal  property  has  an  equity  of  redemption  In  the  mortgaged  property 
after  the  conditions  of  the  mortgage  are  broken,  which  he  may  assert  bj 
paying  the  debt  and  redeeming  the  property  at  any  time  before  this  equity 
of  redemption  has  been  cut  off  by  a  foreclosure  or  by  a  sale  at  auction. 
Wilson  ▼.  Brannan,  269. 

2.  Right  of  Mortgagor  to  Redeem  Personal  Pbopebtt. —  If  the  mortgagee  of 

personal  property  refuses,  after  condition  broken,  to  allow  the  mortgagor  to 
redeem  the  property  mortgaged,  the  mortgagor  may  assert  this  right  by  • 
bill  in  equity,  if  he  brings  his  suit  within  a  reasonable  time.     Id. 

8.  Right  of  one  ob  two  Mortgagees  of  Personal  Pbopebtt. —  If  a  mortgage 
on  personal  property  is  made  to  two  persons,  to  secure  the  separate  debt  of 
each,  either  mortgagee,  after  condition  broken,  may  advertise  and  sell  at 
public  auction  the  undivided  interest  which  he  holds  In  the  property  aa 
security  for  his  debt,  and  the  purchaser  will  become  a  tenant  In  common 
with  the  owner  of  the  unsold  portion.    Id. 

4.  Mortgage  of  Pebsonal  Propertt. —  The  mortgagee  of  personal  property 
may,  after  the  conditions  of  the  mortgage  are  broken,  upon  giving  reason* 
able  notice  to  the  mortgagor  of  the  time  and  place  of  sale,  sell  the  property 
mortgaged  at  public  auction,  and  if  the  sale  be  hona  fide,  an  absolute  title 
to  the  property  passes  to  the  purchaser.     Id. 

6.  Mortgagee  of  Personal  Propertt  has  Two  Remedies. —  The  mortgagee  of 
personal  property  has  two  remedies,  either  of  which  he  may  pursue  at  his 
election.  He  may  resort  to  a  Court  of  equity  to  foreclose  the  mortgagor's 
right  to  redeem,  or  to  compel  a  redemption,  or  he  may  obtain  the  same 
object  by  a  fair  public  sale  of  property  after  due  notice  to  the  mortgagor. 
Id. 

6.  Notice  of  Sale  of  Personal  Propertt  Mortgaged. —  What  Is  a  reasonable 
notice  to  the  mortgagor  of  the  time  and  place  of  sale  at  auction  of  personal 
property  mortgaged,  must  be  determined  from  all  the  circumstances  of  each 
particular  case,  and  he  who  alleges  that  a  notice  la  not  sufficient  muat 
assign  some  reason  for  his  allegation.    Id. 

See  Pledge,  1. 

CHINESE   WITNESSES. 
See   Witness,  5,   6,  7. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 
See  Rf:p LEVIN,  1,  2. 

CONI>KMXATIOX  OF  LAND. 
1.  PRorEKPTNos   TO   coNDr.MN*   Land, —  lu   ordcr  to   render  proceedings  for  tba 
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eondemnatlozi  of  land  for  the  use  of  the  State  effectual  for  any  purpose,  the 
provisions  of  the  statute  by  which  they  are  anthorlssed  must  be  strictly 
followed.    Btanfora  et  ol.  y.  Worn  et  al.  172. 

ti  PiAiNTiFF  IN  Pboceedinqs  TO  CONDEMN  LAND. —  If  the  Act  authorizing  pro- 
ceedings for  the  condemnation  of  land  directs  them  to  be  commenced  In  the 
name  of  the  People  of  the  State,  and  they  are  commenced  In  the  name  of 
the  Governor,  Lieutenant-Governor,  and  Secretary  of  State,  this  renders  the 
whole  proceeding  a  nullity.    Id. 

8.  TIKE  OF  Publication  of  Notice. —  If  the  Act  authorizing  proceedings  for 
the  condemnation  of  land  directs  a  notice  to  claimants  to  be  published  for 
four  weeks,  and  only  twenty-four  days  elapse  from  the  day  of  the  first 
publication  to  the  day  the  defendants  are  notified  to  appear,  the  Court 
acquires  no  jurisdiction  oyer  parties  who  do  not  voluntarily  appear  In 
the  action.    Id. 

4.  CoNTBOL  of  Court  over  Pbocbedinos  to  condemn  Land. —  The  Court  does 

not  lose  its  control  over  proceedings  for  the  condemnation  of  land  by 
reason  of  Its  adjournments  at  any  time,  but  It  continues  as  unfinished 
business  until  the  deed  is  made  and  money  paid  over  under  the  order  of 
the  Court  Id, 
6.  When  Pboceedinqs  condemning  Land  aju  Void. —  If,  after  proceedings 
have  been  taken  to  condemn  land  for  the  use  of  the  State,  the  damage* 
have  been  assessed,  an^  a  decree  of  condemnation  entered,  it  shall  appear 
that  the  State  has  acquired  no  title  by  the  decree,  the  Court  should,  on 
motion  of  the  Attorney-General,  quash  all  the  proceedings,  ahd  order  the 
money  to  be  refunded  to  the  State.    Id. 

CRIMINAL  CASES. 
1.  Want  of  Jurisdiction  appearing  on  Trial. —  When  It  becomes  manifest  in 
the  course  of  the  trial  of  a  person  indicted  as  an  accessory,  that  the  offense 
of  the  accessory  was  committed  in  another  county  than  that  where  the  in- 
dictment was  found,  the  Court  should,  on  its  own  motion,  discharge  the 
Jury  and  commit  the  accused  to  await  a  warrant  from  the  proper  county. 
People  V.  Bodges,  340. 

5.  Arrest  of  Judgment  in  case  of  Accessory. —  If  the  evidence  shows  that 

the  offense  of  the  accessory  was  not  committed  In  the  county  where  the  in- 
dictment was  found,  the  Court  should  arrest  the  Judgment  without  a  motion 
to  that  effect  being  made.    Id. 

8.  Discharge  of  Jury  in  Criminal  Case. —  If,  after  the  Jury  in  a  criminal 
case  have  retired  to  deliberate  on  their  verdict,  the  Court  directs  the 
Sheriff  to  discharge  them  If  they  do  not  agree  on  their  verdict  by  a  certain 
hour,  and  then  adjourns,  and  at  the  hour  named  the  Sheriff  dischargos  the 
jury,  this  will  not  operate  as  an  acquittal  of  the  defendant,  but  another 
trial  may  be  had.    People  v.  Shotinll,  397. 

4.  Sentence  wherb  Indictment  charges  Two  Offenses. —  If  the  indictment 
contains  more  than  one  count,  each  charging  a  distinct  offense,  and  the 
verdict  Is  general,  finding  the  defendant  guilty,  the  presumption  will  be  that 
the  Judge  who  tried  the  case  pronounced  Judgment  for  the  offense  to  which 
the  evidence  was  directed  and  was  properly  applicable.     Id.  400. 

0.  Burden  of  Proving  how  Stolen  Property  was  Obtained. —  The  burden  of 
proving  that  stolen  property  found  In  his  possession  came  honestly  into  his 
hands  Is  not  cast  upon  a  defendant  in  a  criminal  case,  unless  the  prosecution 
has  Introduced  evldencp.  either  direct  or  presumptive,  sufficient  to  prove 
that  he  came  dishonestly  by  it.    People  v.  Antonio,  404. 

6.  General    or    Special    Verdict    in    Criminal    Cases. —  The    Court    cannot 

direct  a  Jury,  in  a  trial  for  larceny,  to  render  a  special  verdict,  but,  upon 
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the  request  of  either  party,  It  should  instruct  them  that  they  have  the 
discretion  to  render  either  a  general  or  8i)ecial  verdict    Id. 

7.  Pleadinq   in   Criminal   Actions. —  The   criminal    code   of  California    has 

worked  the  same  change  in  pleading  in  criminal  actions  which  has  been 
wrought  by  the  civil  code  in  civil  cases.     People  ▼.  King,  509. 

8.  Implied  Bias  op  Jurob. —  In  order  to  render  a  Juror  called  In  a  criminal 
case  incompetent  on  the  ground  of  Implied  bias,  it  must  appear  that  he 
entertains  a  fixed  and  settled  conviction  of  the  guilt  or  Innocence  of  the 
defendant,  or  that  he  has  expressed  such  conviction.     Id. 

9.  Charge  op  Judge  on  Evidence. —  If  on  a  trial  for  murder  there  is  no  evi- 
dence of  facts  and  circumstances  such  as  would,  under  the  law,  reduce  the 
crime  charged  to  manslaughter,  the  Judge  may  so  Inform  the  Jury,  and  may 
charge  them  that  they  cannot  consider  the  question  of  manslaughter.     Id. 

10.  Intoxication  when  Homicide  is  Committed. —  If  on  a  trial  for  murder 
there  Is  evidence  to  show  that  the  defendant  was  Intoxicated  when  the 
homicide  was  committed,  the  Jury  may  consider  the  evidence  of  Intoxication, 
not  in  extoDuation  or  cxciise  of  the  crime,  but  for  the  purpose  of  determining 
the  degree  of  the  crime.    Id. 

11.  Act  of  One  Conspirator  the  Act  of  All. —  If  several  persons  conspire 
together  to  commit  a  robl)ery.  and  to  resist  arrest  even  to  the  taking  of  life, 
and  after  the  ro])bery  is  committed  take  the  life  of  an  officer  In  resisting  an 
arrest,  whatever  is  said  or  done  by  any  one  oi  them  in  furtherance  of  the 
common  design  is  a  part  of  the  res  gestw,  and  the  act  of  all.  People  t. 
Pool,  576. 

12.  Notice  dy  an  Officer  op  his  Official  Character. —  Where  a  party  Is  ap- 
prehended in  the  commission  of  an  offense,  or  upon  fresh  pursuit  afterwards, 
notice  of  the  official  character  of  the  person  attempting  to  make  the  arrest, 
or  of  the  cause  of  the  arrest,  is  not  necessary.     Id. 

13.  Arrest  without  a  Warrant. — A  peace  officer  may,  without  a  warrant,  arrest 

a  person  for  a  felony  he  has  committed  —  though  not  committed  In  the 
officer's  presence  —  when  the  criminal  Is  fleeing  from  the  scene  of  the  crime. 
Id. 

14.  Same. — ^The  words  **  when  he  Is  pursued  Immediately  after  an  escape  "  in  the 

one  hundred  and  thirty-seventh  section  of  the  Practice  act,  are  not  nsed 
In  the  sense  of  an  escape  from  custody,  but  in  the  sense  of  flight  from  the 
scene  of  the  crime ;  and  the  words  '*  immediate  pursuit,"  are  the  same  as 
"  fresh  pursuit "  used  in  common  law  phrase  in  criminal  cases.     Id. 

15.  What  is  Ihmbdiatb  or  Fresh  Pursuit  op  Criminals. —  If,  after  the  com- 
mission of  a  felony,  the  guilty  parties  flee  to  avoid  an  arrest,  and  within 
three  or  four  hours  are  pursued  by  officers  for  the  purpose  of  apprehending 
them,  and  the  officers  by  diligent  pursuit  overtake  them  at  a  distance  of 
twelve  miles  from  the  place  where  the  crime  was  committed,  this  is  an 
Immediate  or  fresh  pursuit  of  the  criminals.    Id. 

Bee PossassioN,  1 ;  Hohiciob,  1,  2;  Indictment;  Constitutional  Law,  7;  Bob- 

BBRT,    1;    MURDBB,    2. 

CRIMINAL  PRACTICB. 

1.  Pbbsbnthbnt  or  Indictment. —  It  will  be  presumed  that  an  indictment  was 
presented  to  the  Court  by  the  Foreman  of  the  Grand  Jury,  and  in  their 
presence,  although  that  fact  is  not  indorsed  on  it,  if  the  record  of  tlia 
Court  shows  nothing  to  the  contrary.  People  v.  Blackwell,  67. 
Place  of  Trial  of  Accessory. — An  accessory  before  or  after  the  fact  in  the 
commission  of  a  public  offense  must  be  indicted  and  tried  In  that  connty 
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where  the  offense  of  tho  accessory  was  committed,  notwithstanding  the 
principal  offense  was  committed  In  another  county.  People  v.  Hod{jeit,  340. 
8.  When  Several  distinct  Offenses  mat  constitute  a  Single  Cbime. — A 
person  guilty  of  forging  a  check,  and  also  of  an  attempt  to  pass  it,  or  of 
passing  It  as  true  and  genuine  with  Intent  to  damage  and  defraud  another 
person,  may  be  Indicted,  tried,  and  convicted  for  all  these  connected  and 
consecutive  acts  as  constituting  one  transaction  and  one  crime ;  or  If  guilty 
of  but  one  of  such  acts,  he  may  be  Indicted,  tried,  and  convicted  for  Its 
commission  as  constituting  a  distinct  crime.    People  y.  Shotwell,  400. 

4.  How  Objection  to  Indictment  to  bjs  Taken. —  If  there  is  more  than  one 

offense  charRod  In  the  Indictment,  the  defect  should  be  talien  advantage  of 
by  demurrer.  If  the  objection  be  not  taken  by  demurrer,  It  cannot  be  con- 
sidered on  motion  In  arrest  of  Judgment.     Id. 

5.  Election  as  to  Count  on  which  Accused  shall  be  Tried. —  If  the  indict- 

ment  contains  more  than  one  count,  each  charging  a  distinct  offense,  the 
Court  is  not  required  to  compel  the  prosecutor  to  elect  upon  which  count 
of   the  Indictment  he  will  try  the  accused.     Id, 

See  County  Court,  1 ;  District  Attorney,  1 ;  Evidence,  2 ;  New  Trial,  16. 

CRIMES   AND   PUNISHMENTS.  ^ 

1.  Distinction   between   Accessory   and  Principal. — ^A  person  who  incites, 

counsels,  hires,  or  commands  another  to  commit  a  crime,  but  is  not  within 
such  convenient  distance  as  to  be  able  to  come  to  the  Immediate  assistance 
of  his  associates,  If  required,  or  to  watch  to  prevent  surprise,  is  an  acces- 
sory, and  not  a  principal  In  the  second  degree.    People  v.  Hodges,  840. 

2.  Act  concerning  Indians. —  The  Act  of  April  22d,  1850,  for  the  protection 

and  punishment  of  Indians,  was  Intended  to  be  applied  to  Indians  In 
tribes,  or  when  living  In  separate  communities  or  companies,  and  not  to  a 
case  where  an  Indian  has  been  living  among  white  men.  People  v.  Antonio, 
404. 

3.  Repeal  of  Act  prescribing  Whipping  foe  Larceny. —  The  Act  of  April 

22d,  1850,  conferring  on  Justices  of  the  Peace  the  power  to  punish  Indians 
convicted  of  larceny  by  whipping,  is  repealed  by  the  Act  of  1856,  which 
prescribes  the  punishment  for  both  grand  and  petit  larceny.     Id. 

4.  Justice's  Jurisdiction  to  try   Indian  for  Grand  Larceny. —  The   Act  of 

April  20th,  1863,  concerning  Courts  of  Justice  in  this  State,  takes  away 
from  Justices  of  the  Peace  the  power  to  try  and  punish  Indians  for  grand 
larceny  conferred  upon  them  by  the  Act  of  April  22d,  1850,  for  the  protec- 
tion and  punishment  of  Indians.     Id. 

"5.  Entering  House  with  Intent  to  Steal. —  The  mere  ftict  that  one  person 
is  with  another  who  enters  a  dwelling  house  and  steals  therefrom,  and  sees 
him  steal  without  Interference  on  his  part  to  prevent  it,  does  not  render 
him  guilty  of  the  crime  of  maliciously  entering  a  dwelling  house  In  the  day- 
time with  Intent  to  steal  property  therein,  nor  will  the  proof  of  such  facta 
cast  on  him  the  burden  of  proving  himself  innocent.    People  ▼.  Ah  Ping,  480. 

Bee  Homicide,  1,  2. 

CONDUCT   OF  JUDGE. 

1  C'-^NDC'CT  OP  A  Judob  during  A  TRIAL. —  If  the  character  of  a  witness  is  called 
In  question  during  a  trial,  and  the  Judge  makes  a  remark  from  the  bench 
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Indorsing  his  respectability,  It  Is  good  cause  for  a  reversal  of  JadgmenV 
if  the  testimony  of  the  witness  Is  material.    McMinn  ▼.  Wheion,  819i. 

CONFESSION  OP   JUDGMENT. 
See  Fraudulent  Jddghbnt,  1,  2,  8,  4,  5 ;  Judgmsmt,  9* 

CONSTITUTION. 
Bee  Constitutional  Law,  1,  2,  8,  4,  5,  0. 

CONSTITUTIONAL  LAW. 

!•  POWm    OF  ^S    LaOISLATUBB    OYER    TAXATION    AND    APPROPRIATIONS. By  tbm 

Constitntlon  of  California,  the  legislatiye  department  of  the  Qovemment  Is 
vested  with  the  power  of  taxation,  and  the  authority  to  determine  the 
objects  for  which  the  taxing  power  shall  be  exercised,  and  to  appropriate 
the  moneys  thus  raised  to  such  objects ;  and  there  is  no  restriction  upon  this 
power  as  to  the  objects  to  which,  or  the  time  for  which  appropriations  may 
be  made,  except  that  "  no  appropriations  for  a  standing  army  shall  be  for  a 
longer  time  than  two  years."  People  v.  Pacheoo,  209. 
2.  Appropriations  —  Whsn  do  not  crsatb  Statb  Dbbt. —  There  being  no  limi- 
tation in  the  Constitution  in  respect  to  the  time  over  which  legislative  ap- 
'  proprlatlons  may  extend,  a  law  which  appropriates  a  sum  or  sums  of  money 
for  the  future,  and  directs  certain  payments  to  be  made  out  of  th^  same 
at  designated  periods,  from  year  to  year  thereafter,  and  which  also  Imposes 
a  special  tax  and  sets  apart  the  proceeds  thereof  to  constitute  a  fond  snfB- 
cient  to  meet  the  sums  so  appropriated  and  directed  to  be  paid,  as  the  same 
become  payable,  does  not  create  a  debt  within  the  meaning  of  the  pro- 
hibitory clause  of  Article  VIII  of  the  Constitution  of  the  State  of  California. 

8.  Crbation  or  Statb  Debt  in  Case  of  War. —  The  legislatlTe  department  of 
the  State  Goyernment  has  the  exclusive  right  to  determine  when  such  a 
state  of  war  exists  as  will  authorize  it  to  create  a  debt  to  repel  invasion  or 
suppress  insurrection,  without  submitting  the  law  creating  the  debt  to  the 
people ;  and  its  determination  upon  this  subject  is  not  subject  to  review,  or 
liable  to  be  controlled  by  the  Judicial  department.     Id.  221. 

4.  Legislative  Dbtbkmination  when  War  exists. —  The  passage  by  the  Leg- 
islature of  an  Act  creating  a  debt  for  the  purpose  of  repelling  invasion  or 
suppressing  a  rebellion,  without  a  submission  of  the  question  to  a  vote  of 
the  people,  which  Act  recites  in  its  preamble  the  existence  of  war,  and  refers 
in  the  body  of  the  Act  to  such  recital  for  the  reasons  which  operated  upon 
that  body  to  Induce  the  passage  of  the  Act,  Is  evidence  of  a  determination 
by  the  Legislature  that  the  exigency  Justifying  its  action  In  creating  the 
debt  has  arisen.     Id, 

0.  Aid  to  a  Railroad  Corporation  rt  the  State. —  Section  ten  of  Article  XI 
of  the  Constitution,  prohibiting  the  State  from  giving  or  loaning  its  credit 
to  or  in  aid  of  a  corporation,  does  not  prohibit  the  State  from  appropriating 
Its  funds,  in  time  of  war,  to  aid  a  corporation  in  the  construction  of  a 
railroad  to  be  used  by  the  Slate  for  railitnry  purposes.     Id.  225. 

6.  Gift  or  Loan  of  the  Crkdit  of  the  State?  to  a  Corporation. —  The  im- 
position of  a  special  tax,  and  an  appropriation  of  the  proceeds  of  the^same 
to  be  paid,  when  collected,  to  a  railroad  company,  or  its  creditors,  to  aid  in 
building  the  railroad,  in  consideration  of  valuable  services  to  be  rendered 
thereafter  to  the  State  by  the  corporation,  is  not  a  gift  or  loan  of  the  credit 
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of  the  State  to  or  In  aid  of  a  corporation,  within  the  meaning  of  section 
ten  of  Article  XI  of  the  Constitution.  Id. 
T.  Chabob  of  Judqb  on  Weight  of  Bvidbncb. —  Under  onr  Constitution  the 
Judge,  In  his  charge  to  the  Jury,  cannot  express  his  opinion  upon  the 
weight  of  evidence.  He  may,  however,  state  the  evidence  to  the  Jury,  and 
declare  the  law  resulting  from  the  facts  proven,  and  when  there  is  no 
evidence  as  to  a  particular  fact  or  issue,  he  may  so  state  to  the  jury. 
People  ▼.  King,  509. 

CONTEMPT. 
1«  Violation  of  an  Injunction. — ^The  District  Court  alone  has  Jurisdiction  to 
try  and  punish  for  a  contempt  for  the  violation  of  an  Injunction   issued 
out  of  the  District  Court.     People  v.  County  Judge  of  Placer  County,  151. 

CONTRACT. 

1.  A  Contbact  Abbionablb. —  A  contract  where  the  owner  of  a  stallion  leases 
him  for  a  season  for  a  sum  of  money  agreed  on,  and  reserves  the  right  to 
have  the  horse  cover  nine  mares  during  the  season,  is  assignable,  and  the 
assignee,  who  is  also  the  purchaser  of  the  horse  from  the  owner,  is  entitled 
to  all  the  benefits  arising  out  of  the  contract.  Doll  v.  Anderson,  250. 

8.  Saub. —  Before  the  assignee  of  such  contract  is  entitled  to  the  benefit  of  tho 
same  he  must  give  notice  to  the  lessee  that  he  has  purchased  the  samOi 
/d. 

See  Bvidbncb,  21 ;  Answer,  2 ;  Municipal  Cobpobation,  11,  12. 
CONSOLIDATION  OF  ACTIONS. 

1.  Consolidation  of  Suits. —  The  Supreme  Court  will  not  consolidate  snltl 
brought  upon  distinct  causes  of  action.    Wallaoe  v.  BUiridge,  (No.  2,)  498. 

CONTRACTS. 
1,  Judgment  a  Contract. —  A  Judgment  is  a  contract  In  the  highest  sense  of 
the  term,  and  the  word  *'  contract  "  as  used  in  the  ameiKlment  to  the  Civil 
Practice  Ac*  providing  for  the  rpiulltlon  of  judgment  payable  In  the  kind  of 
money  specified  In  the  contract,  includes  Judgments.  Wallaoe  v.  Bldridgeg 
(No.  2,)   498. 

See  Judgment,  7;  Equity,  1,  2. 

CONVEYANCE. 

!•  Proof  of  Rblbasb  of  Equitable  EvStatr  in  Land. —  A  release  of  an  equi- 
table estate  in  land  can  only  be  proved  by  a  deed  of  conveyance,  In  writing, 
subscribed  by  the  party  granting  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing.    Millard  v.  Hathaway,  139. 

Bee  Land,  1,  2,  3 ;  Tenants  in  Common,  1. 

COMMON  CARRIERS. 

1.  Common  Cabbibbs  and  Forwarders. —  The  liabilities  of  common  carriers  and 

forwarders,    independent   of   any    express   stipulation   In   the   contract,   are 
entirely  different.    Hooper  v.  'Welle,  Fargo  A  Co.,  26. 

2.  Liability  of  Common  Carriers. —  The  common  carrier  who  undertakes  to 

carry  goods  for  hire  Is  an  Insurer  of  the  property  Intrusted  to  him,  and  Is 
legally  responsible  for  acts  against  which  he  cannot  provide,  from  what- 
ever cause  arising;  the  acts  of  God  and  the  public  enemy  alone  excepted. 
Id. 
8.  Liability  of  Forwarders. —  Forwarders  are  not  insurers,  but  they  are  re- 
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sponsible  for  all  Injuries  to  property,  while  In  their  charge,  resaltlng  from 
nogligence  or  misfeasance  of  themselves,  their  agents  or  employes.    Id. 

4.  RissTsiCTiONS  ON  COMMON  LAW  LIABILITY  OF  COMMON  CASRngB. —  Restric- 
tions upon  the  common  law  liability  of  a  common  carrier,  for  his  benefit, 
inserted  in  a  receipt  drawn  up  by  himself  and  signed  by  him  alone,  for 
goods  Intrusted  to  him  for  transportation,  are  to  be  construed  most  strongly 
against  the  common  carrier.    Id. 

6.  Bestbicting  Clausb  in  Common  Cabbibb's  Bbcbift. —  If  a  common  carrier, 
who  undertakes  to  transport  goods,  for  hire,  from  one  place  to  another, 
"  and  deliver  to  address,'*  Inserts  a  clause  In  a  receipt  signed  by  him  alone, 
and  given  to  the  person  intrusting  him  with  the  goods,  stating  that  tbe 
carrier  Is  "  not  to  be  responsible  except  as  forwarder,"  this  restrictive  clause 
does  not  exempt  the  carrier  from  liability  for  loss  of  the  goods,  occasioned 
by  the  carelessness  or  neprllgence  of  the  employes  on  a  steamboat  owned  and 
controlled  by  other  parties  than  the  carrier,  bat  ordinarily  used  by  him,  in 
his  business  of  carrier,  as  a  means  of  conveyance.  The  managers  and  em- 
pIoy(^s  of  the  steamboat  are,  in  legal  contemplation,  for  the  purposes  of  the 
transportation  of  such  goods,  the  managers  and  employes  of  the  carrier. 
Id.  28. 

6.  CoNSTBuCTioN  OF  COMMON  Casbieb's  Bbciipt. —  A  receipt  signed  by  a  com- 

mon carrier  for  goods  intrusted  to  him  for  transportation  for  hire,  which 
restricts  bis  liability,  will  not  be  construed- at  exempting  him  from  liability 
for  loss  occnslonod  by  negligence  in  the  agencies  he  employs,  unless  the 
intention  to  thus  exonerate  him  is  expressed  in  the  instroment  in  plain  and 
unequivocal  terms.     Id, 

7.  Liability  of  Common  Cabbieb. —  The  presumption  of  the  law  is  against  a 

common  carrier,  except  it  be  made  to  appear  that  the  injury  complained  of 
could  not  have  happened  by  the  intervention  of  human  means.  Agnew  y. 
Steamer  Contra  CoBta,  428. 

See  BviDBNCi,  18,  14. 

COMMON  LAW. 

1.  Judgment  at  Common  Law. —  At  common  law,  the  judgment  of  the  Court 

was,  that  the  plaintiff  recover  his  debt  or  damages,  or  debt  and  damages,  as 
the  case  might  be,  without  any  order  or  direction  specifying  how  the  money 
should  be  paid  by  the  debtor  or  made  by  the  officer.  After  judgment,  the 
law,  and  not  the  Court,  directed  what  proceedings  should  be  had  for  the 
purpose  of  satisfying  the  amount  adjudged  to  be  due.  Reed  v.  Eldrcdgc, 
347. 

2.  Common  Law. —  Upon  the  adoption  of  the  oommon  law  in  this  State,  the 

Courts  became  subject  to  all  its  provisions,  except  in  so  far  as  the  statutes 
worked  a  change  in  the  common  law  rules.     Id. 

8.  Common   Law. —  The  reasons  which  constitute  the  groundwork  of  the  rules 

of  the  common  law  touching  water  rights  have  not  lost  their  governing  force 
in  the  mineral  regions  of  this  State.  The  conditions  to  which  we  are 
called  upon  to  apply  those  rules  are  changed  rather  than  the  rules 
themselves.     Eill  v.  Stnilh,  480. 

COMPLAINT. 

1.  Complaint  fob  Relibf  on  obound  of  Fbaud. —  In  an  action  bronght  to 
vacate  a  patent  for  land  on  the  ground  that  its  Issuance  was  procured  from 
the  Government  by  false  suggestions,  fraudulent  concealments,  and  by  mis- 
representations, the  acts  of  fraud  and  misrepresentation  on  which  the  gen- 
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eral  charge  is  based  must  be  specified  In  the  complaint,  or  It  will  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     Bemple  v.  Hagar,  166. 

See  AiXENDMBMTS,  1 ;  Pabtition,  3,  4 ;  Fobcibls  Bntby  and  Dbtainbb,  1 ;  Ik- 
junction,  2. 

COSTS. 
See  Practice,  7, 

CORONKR. 

1.  Salary  of  Coroner  of  Sas  Francisco. —  The  Act  of  1864,  entitled  ••An 
Act  concerning  the  salary  and  f<*es  of  the  Coroner  of  the  City  and  County 
of  San  Francisco,"  reduces  the  salary  of  the  Coroner  of  said  city  and  county 
from  four  thousand  to  two  thousand  dollars  per  annum.  The  fifth  section 
provides  that  "  this  Act  shall  not  affect  the  salary  of  the  present  Incumbent 
during  the  term  for  which  he  Is  elected."  IJcld,  that  the  fifth  section  did 
not  apply  to  a  successor  of  the  thon  incumbent,  appointed  after  his  death 
to  fill  his  unexpired  terra.     People  v.  Hale,  150. 

CORPORATION. 

1,  Power  of  its  Officers  to  bind  a  Corporation. —  The  officers  of  a  corpora- 
tion have  no  power  to  execute  the  note  of  the  corporation  for  a  debt  having 
no  relation  to  Its  business,  due  from  a  third  person  to  the  payee,  nor  can 
they  ratify  such  note  after  its  execution.  A  note  made  for  such  purpose 
creates  no  liability  In  the  payee's  hands  against  the  corporation.  Hall  et  at. 
y.  Auburn  Turnpike  Co.,  255. 

See  Constitutional  Law,  5,  6 :  Evidence,  6 ;  MuNiciPAii  Cobfobatiom,  U  S»  >> 
4,  5,  6,  7,  8.  9,  11,  12. 

COUNTER  CLAIM, 
tee  Findings  of  Fact,  S. 

COUNTIES. 
Bee  Actions,  1. 

COUNTY  COURT. 

1.  County  Courts. —  County  Courts  are  Courts  of  general  erimlnal  jnriadic- 
tlon,  and  as  such  all  intendments  are  In  favor  of  the  regularity  of  their 
proceedings.  People  ▼.   Black  well,  67. 

COURTS. 
Bee  Mexican  Gbant,  1 ;  Stath  Courts,  1 ;  Records  of  Coubts,  1,  2,  t. 

CRIMINAL   CASES. 
Bee  assault,  1,  2,  3,  4 ;  Evidence,  22. 

DKCREE    IN  EQUITY. 
Bee  Judgment,   1;   Lib  Pendens,   U 

DEED. 

1.  Becobd  of  Deed  not  properly  Acknowledged. —  The  record  of  a  deed  BOt 
properly  aelmowledged  does  not  give  constructive  notice  to  snbseqaent  por- 
ehasers  in  good  faith.    Hurlbutt  v.  Buienop,  fS4. 
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2.  Tax  Deed  —  When  Void. —  A  tax  deed  executed  In  1S60,  for  land  sold  for 
tnxes),  is  void  if  the  asRessment  shows  that  there  was  not  any  cash  yal na- 
tion of  the  lot  which  the  deed  purports  to  convey.     Id. 

8.  Description  op  Land  in  a  Deed. —  If  a  deed  recites  two  descriptions  of  tlie 
property  conveyed,  one  of  which  sufficiently  identifies  the  property,  while  tlie 
other  Is  false  in  fact,  the  false  description  should  be  rejected  as  surplusage. 
Reed  v.  Spicer  et  al,  61. 

4.  Debd  of  ▲  Ditch. —  A  deed  conveying  a  right  of  way  upon  land,  in,  to,  axid 
for  a  ditch  called  the  Mountain  Brow  Ditch,  is  a  conveyance  of  the  ditch 
itself.    Id. 

6.  Acknowledgment  of  a  Deed. —  A  consular  agent  of  the  United  States  In  a 
foreign  port,  on  the  15th  of  January,  1869,  or  prior  thereto,  was  not  em- 
powered to  take  and  certify  the  acknowledgment  of  the  execution  of  a  deed 
conveying  real  estate  in  this  State.     McMinn  v.  O^Connor,  242. 

6.  Certificate  of  Acknowledgment  of  Deed. — A  certificate  of  the  acknowledg- 

ment of  the  execution  of  a  deed  is  defective  if  it  does  not  state  that  the 
person  making  the  acknowledgment  is  known  to  the  officer,  or  proved  to  him 
to  be  the  person  described  in  and  who  executed  the  same.    Id. 

7.  Certified  Copies  of  Deeds  as  Evidence. —  Copies  of  deeds  duly  filed  for 
record  In  the  Recorder's  office  of  the  proper  county,  or  which,  after  having 
been  duly  filed  for  record,  have  been  recorded  in  the  proper  book  of  records, 
are  admissible  In  evidence  in  all  Courts  and  In  all  actions  and  proceedings 
with  the  like  oflfect  as  the  originals  could  be  if  produced,  upon  proof  of  the 
loss  of  the  originals,  or  that  they  are  not  in  the  power  of  the  party  offering 
the  copies.     Id. 

8.  Deeds  duly  Recorded. —  Deeds  not  properly  acknowledged  or  proved,  but 
filed  for  record  or  recorded  in  the  proper  book  of  the  proper  county,  are  not 
duly  filed  for  record  or  duly  recorded.     Id.  244. 

9.  CiaiTiPiED  Copy  of  Recorded  Deed  not  duly  Acknowlbdoed  as  Evidence. — 
A  certified  copy  of  a  deed  filed  for  record,  or  recorded  in  the  proper  book  of 
records  prior  to  the  Act  of  April  30,  1860,  but  which  was  not  acknowledged 
or  proved  as  required  by  law,  is  not  admissible  In  evidence  without  proof^ 
being  first  made  that  the  original  deed  was  genuine,  and  was,  in  truth,  ex- 
ecuted by  the  grantor  or  grantors  therein  named.     Id. 

10.  Deed  not  duly  Acknowledged^  Executed  and  Witnessed  in  a  Foreign 
Country. —  Where  a  deed  not  properly  acknowledged  Is  executed  and  wit- 
nessed by  a  subscribing  witness  In  a  foreign  country,  proof  that  It  was  ex- 
ecuted by  the  grantor  Is  sufficient  to  entitle  it  to  be  received  In  evidence 
without  producing  the  attesting  witness,  or  accounting  for  his  absence,  or 
proving  his  handwriting.     Id.  245. 

11.  Evidence  op  Title  acquired  pending  Litigation. —  If  the  defendant  In  an 
action  to  recover  possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  ponding  the  litigation,  evidence  of  this  fact  cannot  be  introduced, 
unless  it  is  pleaded  as  a  defense  in  a  supplemoutal  answer.     Id.  240. 

See  Evidence,  1,  9,  19,  20 ;  Judgment,  1 ;  Lis  Pendens,  1 ;  Tenants  in  Com- 
mon, 1 ;  Trust,  8  ;  Conveyance,  1. 

DEFAULT. 
See  Judgment,  11,  12. 

DEMURRER. 
Bee  Arrest  of  Judgment,  !• 
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DEPOSITION. 

1.  Datb  of  Cbbtificati  to  Deposition. —  If,  at  the  end  of  a  deposition  taken 

by  a  Commissioner  out  of  the  State,  there  is  a  furat  giving  the  date  when 
the  deposition  was  subscribed  and  sworn  to,  it  is  not  necessary  that  the 
further  certlflcate  of  a  compliance  with  the  four  hundred  and  thirtieth  aec- 
tion  of  the  Fractlce  Act  should  be  dated.     Elgin  t.  HUl,  373. 

2.  Deposition  taken  bt  Stipulation. —  If  the  parties  stipulate  that  a  Com- 

missioner may  take  a  deposition  upon  written  interrogatories,  and  the  ttipn* 
lation  says  nothing  about  the  day  the  same  may  be  taken  by  the 
Commissioner,  it  is  not  necessary  that  the  Commissioner  state  In  his  certlfl- 
cate the  day  the  sam^  was  taken.  Id, 
8.  Estoppel  in  Relation  to  Deposition. —  If  a  commission  to  take  the  depo- 
sition of  a  witness  out  of  this  State  Is  Issued,  on  the  application  of  one 
party  without  the  consent  of  the  other,  to  a  person  who  is  not  a  Judge,  or 
Justice  of  the  Peace,  or  a  Commissioner  appointed  by  the  Governor  of  this 
State,  and  the  party  who  does  not  consent,  after  the  appointment,  flies  cross 
Interrogatories,  and  stipulates  as  to  the  manner  In  which  the  deposition  shall 
be  returned,  he  is  estopped  from  saying  that  the  Commissioner  was  improp- 
erly appointed.     Crotother  ▼.  Rowlandson,  886b 

DISCLAIMBE. 
See  Pleadings,  8. 

DITCHES. 
1,  A  Ditch  hot  an  Easement. —  A  ditch  used  for  the  conveyance  of  water  for 
mining  purposes  is  not  a  mere  easement  or  Incorporeal  hereditament.    Reed 
T,  Bpicer  et  al.  61. 

See  Dbbd,  4 ;  Pabtition,  i ;  Water  Rights,  4,  6,  6,  7. 

DISTRICT  ATTORNEY. 
1.  Assistant  Counsel  fob  Dibtbict  Attobnbt. —  Whether  the  District  Attor- 
ney should  be  allowed  associate  counsel  to  aid  him  in  the  management  of  a 
case  Is  a  matter  resting  in  the  discretion  of  the  Court,  and  where  there  is 
no  abuse  of  that  discretion  the  appellate  Court  will  not  interfere.  People 
▼.  BleckweU,  67. 

8eo  Evidence,  2. 

EASEMENT. 
See  Ditches,  1. 

EJECTMENT. 

1.  Notice  to  Quit. —  A  landlord  cannot  maintain  an  action  to  recover  posses- 
sion of  land  from  a  tenant  at  will  without  first  giving  him  notice  to  quit. 
Frishie  V.  Price,  258. 

S.  FOBMER  Suit  Pending  as  a  Defense  m  Ejectment. —  A  defendant  In  an 
action  to  recover  the  poRscsslon  of  land  is  not  entitled  to  a  judgment  of 
dismissal  on  the  ground  that  a  former  suit  between  the  same  parties, 
brought  for  the  recovery  of  the  same  land,  is  still  pending,  unless  it  la 
averred  in  the  answer  that  the  second  action  is  for  the  same  injury  as  the 
first,  and  that  the  same  matters  are  In  Issue  that  were  in  issue  and  might 
have  been  tried  In  the  first  action.     Vance  v.  Olinger,  368. 

8.  Suits  in  Ejectment. —  A  party  may  have  two  suits  against  the  same  defend- 
^t  for  the  recovery  of  the  same  land  pending  at  the  same  time.  If  the 
second  is  brought  on  a  title  acquired  after  the  commencement  of  the  first. 
Id. 
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4.  OusTEB  OF  ▲  TBNANT  IN  CouHON  BT  HIS  Co-Tbnant. —  If  One  tenant  In 
common  Incloses  and  enters  into  the  exclnslve  possession  of  a  portion  of 
the  common  lands,  not  exceeding  In  quantity  the  number  of  acres  which  he 
would  be  entitled  to  have  allotted  to  him  on  partition  of  the  whole,  and 
refuses  to  allow  a  co-tenant  to  occupy  this  portion  with  him,  it  is  an  ouster 
of  the  co-tenant,  and  he  may  maintain  ejectment  and  be  let  Into  the  pos- 
session of  the  part  from  which  he  Is  thus  excluded.  Oarpentier  y.  Web- 
ster, 548. 

8.  OcsTER  BT  Tenant  in  Common. —  One  tenant  In  common  may  be  guilty  of 
an  ouster  of  a  co-tenant  by  excluding  him  from  a  portion  less  than  the 
whole  of  the  property  held  in  common.    Id. 

tt  A  Refusal  to  let  a  Co-Tenant  into  Possession  an  Ouster. —  If  one  tenant 
In  common  is  In  the  excluslye  possession  of  a  portion  less  than  the  whole 
of  th«  common  lands,  and  his  co-tenant  demands  of  him  to  be  let  into  pos- 
.lesslon  of  the  same  on  the  ground  of  his  joint  ownership,  and  the  other, 
while  admitting  the  several  title  of  the  co-tenant,  refuses  to  let  him  into 
possession,  this  refusal  Is  an  ouster.    Td. 

T.  Ouster  mat  result  when  Title  is  Admitted. —  If  a  tenant  in  common 
denies  the  several  title  of  a  co-tenant,  but  lets  him  into  possession.  It  Is  not 
an  ouster ;  but  if  he  admits  the  several  title  of  a  co-tenant  and  refuses  to  let 
him  into  possession,  it  Is  an  ouster.    Id. 

8.  Ouster  bt  one  Tenant  in  Common  in  Case  of  Mexican  Grant  kot  Sur- 
veyed.— If  several  are  tenants  In  common  in  a  grant  of  land  made  by 
Mexico  of  a  given  quantity,  to  be  located  within  the  exterior  boundary  lines 
of  a  much  larger  quantity,  and  no  survey  or  location  of  the  quantity  granted 
has  been  made,  the  exclusive  possession  by  one  of  the  tenants  In  common 
of  a  portion  less  than  the  whole  of  the  land  within  the  exterior  boundary 
lines  of  the  larger  quantity,  and  his  refusal  to  let  a  co-tenant  Into  posses- 
sion of  the  same,  is  an  ouster.    Id. 

8ee  SuscoL  Rancho,  2 ;  Abatement,  1 ;  Tenant,  1 ;  Deed,  11 ;  Evidbncb*  8,  20 ; 
Tenants  in  Common,  2,  8,  4 

ELECTIONS. 
1.  Bight  to  show  that  an  Election  was  Influenced  bt  Bribert. —  If  a  ma- 
jority of  the  electors  of  a  municipal  corporation  vote  in  favor  of  a  propo- 
sition for  the  corporation  to  subscribe  to  the  capital  stock  of  a  railroad 
company,  under  a  law  directing  such  subscription  to  be  made  If  such  ma- 
jority vote  is  obtained,  the  rounicipnl  authorities,  on  proceedings  to  compel 
them  to  make  such  subscription,  have  a  right  to  allege  and  show  that  the 
election  was  not  fairly  conducted,  but  was  influenced  by  bribery  and  cor- 
ruption practised  and  perpetrated  by  the  railroad  company  and  its  employes. 
People  ▼.  Supervisors  of  San  Francisco,  656. 

EMINENT  DOMAIN. 
Bee  Condemnation  of  Land,  1,  2,  3,  4,  5. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Bate  of  Interest  on  Claims  against  Insolvent  Estates. —  If  the  estate  at 
the  deceased  is  Insolvent,  the  administrator  cannot  pay  more  than  ten  per 
cent  interest  per  annum,  from  and  after  the  time  of  issuing  letters,  on  any 
dalm  against  the  estate  contracted  after  May  20th,  18C1,  even  If  the  rate 
of  Interest  specified  In  the  contract  Is  more  than  ten  per  cent  per  annum, 
and  the  claim  is  secured  by  a  morti^age.     Ellis  v.  Polhemus,  353.  ' 

t.  Claim  against  an  Estate.— Prr  Sanderson^  0,  J, —  The  word  "claim"  at 
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med  In  the  Act  concerning  the  estates  of  deceased  persons,  when  it  fpeaks 
of  claims  asrninst  an  estate,  Is  broad  enough  to  include  a  mortgage.  Td. 

8.  Cases  Commented  on. —  The  cases  of  Fallon  v.  Butler,  21  Cal.  24,  and  EU 

lissen  T.  Halleck,  6  Cal.  S86,  and  Faulkner  t.  FoUom'9  Bmeouior;  6  Cal. 

412,   commented   on.     Id, 
4.  Per  Rhodes,  J. —  A  note  secured  by. mortgage  Is  a  claim  against  the  estate, 

but  the  mortgage  given  to  secure  the  note  Is  not  such  claim.    Id,  856. 
6.  Per  Bhafter,  J.,  Sawyer  J.,  concurring, —  The  word  "  claim,"  as  used  In  the 

one  hundred  and  thirty-first  section  of  the  Act  concerning  the  estates  of 

deceased  persons,  includes  mortgages  as  well  as  claims  at  large  against  the 

estate.    Id,  357. 

Bee  Will,  1,  2. 

ESTOPPEL. 

!•  BSTOPPSL. —  A  defendant  is  estopped  from  proving  the  averments  of  his  an- 
swer to  be  false.     Wilcoxson  y.  Burton,  235. 

See  Deposition,  8. 

EQUITY. 
1.  Bill  in  Equity  to  enforce  Sale  of  Personal  Frophett. —  As  a  general 
rule  Courts  of  equity  do  not  enforce  the  specific  performance  of  contracts  for 
the  sale  of  personal  property.  When  such  contracts  are  enforced  by  Courts 
of  equity,  It  Is  not  upon  the  proiind  of  the  Insolvency  of  the  defendant,  but 
because  the  character  of  the  property  is  so  peculiar  in  itself,  or  its  connec- 
tion with  the  complalnnnrB  business  is  such  that  no  ade<iuate  damages 
could  be  given  at  law.     McLaughlin  v.  Piatti,  463. 

9.  Idem. —  A  bill  In  equity  will  not  lie  to  enforce  the  specific  performance  of  a 

contract  for  the  sale  of  cattle  not  possessing  any  especial  value,  except  as 
merchandise.  Id. 
8.  Rbmoval  of  Lien  of  ▲  Judgment  from  Land. —  One  who  purchases  land 
subject  to  the  lien  of  a  Judgment  obtained  by  fraud  against  his  grantor  la 
not  entitled  to  have  a  Court  of  equity  remove  the  judgment  lien  and  enjoin 
a  sale  of  the  land  under  the  Judgment,  unless  he  shows  aflirmatively  that 
he  will  be  injured  by  an  enforcement  of  the  lien  by  a  sale  of  the  land  on 
execution.     Marrincr  v.  Bmith,  649. 

See  Fbaudulent  Conyetancs,  1,  2 ;  Referee,  1 ;  Patent,  2 ;  Contbyancb,  1 ; 
MOBTOAOB,  1;  Judgment,  16,  17. 

BVIDENCB. 

1.  Cbrtifibd  Copt  of  a  Dns)  as  Evidence. —  A  party  claiming  title  under  a 

deed  duly  acknowledged  is  entitled  to  have  a  certified  copy  of  the  record  of 
the  same  received  In  evidence,  upon  making  statute  proof  that  he  never  had 
control  of  the  original,  and  that  it  is  not  then  in  his  power  or  control. 
Eurllmri  v.  But  en  op,  54. 

2.  Btidbncb   that   Witness   employed   Associate  Counsel. —  If   the   District 

Attorney  is  assisted  by  associate  counsel  In  the  prosecution  of  a  criminal 
case,  counsel  for  the  defense  have  a  right  to  ask  the  prosecuting  witness  if 
he  has  employed  such  associate  counsel.  People  y.  Blackwell,  67. 
8.  CmBTiFicATB  OF  PURCHASE  AS  EVIDENCE. —  A  Certificate  of  purchase  of  real 
estate,  executed  by  a  Sheriff  on  a  sale  made  by  yirtne  of  an  execution  issued 
on  a  Judgment,  is  incompetent  as  evidence  to  establish  any  right,  either  legal 
or  equitable,  to  the  possession  of  the  premises  therein  described.  MoMinn 
T.  O'Oonnor,  246. 
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4.  Obdbb  of  fboducino  Tbstiuony  on  Tbial. — The  assdgnee  of  a  contract  who 
claims  nnder  It  may  Introduce  It  In  evidence  before  gtylng  proof  that  the 
opposite  party  had  notice  of  Its  assignment.    Doll  t.  Anderson,  250. 

6.  CoNTBACT  OF  Salh  OF  LAND  AS  BviDENCE. —  In  an  action  for  the  recovery  of 
real  estate,  a  contract  In  writing  signed  by  both  plalntiflF  and  defendant,  for 
the  sale  and  conveyance  of  the  land  in  dispute  by  plaintiff  to  defendant,  !■ 
admissible  in  evidence  on  behalf  of  plaintiff,  for  the  purpose  of  proving  that 
defendant  obtained  possession  of  the  premises  from  plaintiff,  and  went  la 
nnder  him.     Frisbie  v.  Price,  253. 

6.  B2VIDBNCE  IN  Suit  against  a  Cobpobation. —  In  an  action  brought  against  a 

corporation  by  the  payee  of  a  note  executed  by  Its  officers  In  the  name  of 
the  corporation,  for  a  debt  doe  the  payee  from  a  third  person,  and  having 
no  relation  to  the  business  of  the  corporation,  evidence  that  the  note  was 
not  given  for  the  debt  of  the  corporation  is  admissible  under  an  answer 
denying  the  execution  of  the  note.  Hall  et  al.  t.  Auburn  Turnpike  Com- 
,  pany,  255. 

7.  Pboof  of  Execution  of  Instbumbnts  in  Wbiting. —  An  instrument  in  writ- 
ing, executed  and  attested  by  a  subscribing  witness  in  a  foreign  country,  or 
at  a  place  beyond  the  Jurisdiction  of  the  Court,  can  be  proVe(!b  by  evidence 
of  the  handwriting  of  the  party  who  executed  it.    MoMinn  v.  Whelan,  309. 

8.  Assignee  of  Void  Judgment. —  If  the  assignee  of  a  void  judgment,  together 

with  the  cause  of  action  on  which  it  was  rendered,  offers  the  same  In  evi- 
dence, this  does  not  prove  that  the  assignee  is  a  creditor  of  the  defendant 
In  the  Judgment.    Id.  316. 

9.  Deed  fob  Land  sold  for  Taxes  as  Evidence. —  If  the  certificate  of  sale  of 
property  for  taxes  Is  made  to  "  Michael  Dun  don,"  and  the  deed  nnder  the 
certificate  is  made  to  "  Patrick  Michael  Dundon.  Jr.,"  and  it  appears  in 
proof  that  there  were  two  persons,  Michael  and  Patrick  Michael,  and  there 
Is  no  evidence  that  Patrick  Michael  acquired  the  right  of  Michael  by  as- 
signment, the  deed  is  not  admissible  in  evidence  without  proof  that  the  two 
names  are  for  the  same  person.     McMinn  v.  Whelan,  317. 

10.  Patent  as  Evidence  of  Title. —  A  patent  is  not  conclusive,  as  evidence  of 
title  as  against  a  grant  made  by  the  legislative  department,  prior  to  the 
patent.     Megerle  v.  Aaite,  326. 

11.  Conflicting  Patents  as  Evidence. —  If  a  plaintiff  in  ejectment  offers  In 

evidence  a  patent  of  the  United  States  and  rests,  the  defendant  Is  entitled 
to  offer  in  evidence  a  State  patent  of  prior  date  for  the  same  land,  accom- 
panied with  proof  that  the  land  was  selected  by  the  State  as  part  of  the 
five  hundred  thousand  acres  granted  to  the  State,  and  that  the  United 
States  approved  of  the  selection.    Id. 

12.  Evidence  contbadicting  Admissions  in  Pleadings. —  If  the  complaint  In 

an  action  against  husband  and  wife  to  foreclose  a  mortgage  executed  by  the 
husband  alone,  avers  that  the  mortgagor,  at  the  time  of  its  execution,  owned 
the  land  described  In  the  mortgage  as  a  tenant  in  common  with  another 
person,  each  owning  an  undivided  one  half,  and  the  defendants  In  their 
answers  admit  this  allegation,  but  set  up  as  an  affirmative  defense  a  claim 
to  a  homestead,  evidence  to  show  a  parol  partition  prior  to  the  execution 
of  the  mortgage  is  Irrelevant.  Eliaa  v.  Verdngo,  420. 
18.  Liability  of  Steamboat  as  ▲  Common  Cabrier. —  In  an  action  agataist  a 
steamboat,  as  a  common  carrier,  for  the  loss  of  a  horse  by  the  explosion  of 
the  boiler,  alleged  by  the  plaintiff  to  have  been  caused  by  racing  with  a 
rival  steamer,  evidence  on  the  part  of  the  defense  to  show  the  good  condl* 
tion  of  the  boiler  Is  irrelevant,  both  on  the  question  of  liability  and  of 
damages.    Agneu>  y.  Bteamer  Contra  Costa,  428. 
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14.  Sahb. — In  such  case,  erldence  on  the  part  of  the  defense  that  the  engine  and 
hollers  were  strong,  and  that  extraordinary  care  was  used  by  the  oflScers  and 
crew  of  the  steamer  In  their  management  while  racing.  Is  also  irrelevant.  Id. 

15.  EviDENCB  IN  FOBCIBLE  Entby  AND  UNL.AWFUL  Dbtaznbb. —  If  D.  and  II.  are 

in  the  peaceable  possession  of  a  lot  of  land,  and  S.  and  S.,  accompanied  by 
others  —  their  employes  —  forcibly  evict  them  therefrom  and  take  posses- 
sion, and  then  lease  the  lot  to  R.,  who  enters  into  peaceable  possession,  and 
flye  days  afterwards  D.  and  H.,  with  others,  forcibly  dispossess  R.  and  take 
possession,  and  R.  brings  an  action  of  forcible  entry  against  them,  D.  and 
H.  cannot  Introduce  evidence  of  their  prior* eviction  by  S.  and  S.  in  defense. 
Roft  V.  Duane.  568. 
18.  A  Lease  in  Fobm  not  Signed  bt  the  Lessob. —  A  lease  In  form,  which  con- 
tains the  name  of  one  person  as  lessor  in  the  body  of  it,  and  is  signed  by 
another  person,  and  also  the  lessee,  Is  not  a  lease,  nor  is  it  admissible  In 
evidence  in  an  action  of  forcible  entry  and  unlawful  detainer  on  behalf  of 
the  nominal  lessee,  (the  plaintiff  in  the  action,)  for  the  purpose  of  showing 
the  extent  of  the  property  which  the  plaintiff  claims  he  possessed.    Id. 

17.  Bftect  or  Stating  Pubposb  or  Evidence. —  If  a  document  is  offered  in 
evidence,  and  the  party  offering  it  states  that  he  offers  it  for  a  particular 
purpose,  it  must  be  confined  in  Its  effect  as  evidence  to  the  purpose  ex- 
pressed when  it  was  offered.    Id. 

18.  Ihtoor  or  Intent  with  which  Homicide  was  Committed. —  In  ascertaining 

the  degree  of  guilt  of  one  who  has  committed  a  homicide,  it  is  important  to 
determine  the  intent  with  which  the  act  was  done.  The  intent  may  be 
proved  by  evidence,  direct  or  circnmstantlal,  tending  to  establish  the  fact. 
People  V.  Pool,  576. 

19.  Pboof  that  Deed  was  intended  as  Mobtgagb. —  Parol  testimony  is  ad- 
missible to  show  that  a  deed,  absolute  on  Its  face,  was  intended  by  the  parties 
to  be  a  mortgage,  and  this  rule  applies  to  cases  in  law  as  well  as  in  equity. 
Cunnktffham  v.  Hawkins,  603. 

20.  EfViDENCB  IN  Ejectment. —  In  actions  to  recover  real  property,  testimony  is 
admissible  to  show  that  a  deed,  absolute  on  its  face,  was  intended  as  a 
mortgage.    Id. 

51.  Intebunbation  IN  Wbitten  Contbact. —  If  the  owner  of  a  horse  delivers 
him  to  another  party  in  pledge  to  secure  the  payment  of  a  debt,  and  the 
parties  contract  in  writing  that  the  pledgee  may  keep  the  horse  one  year, 
paying  {or  his  use  a  stipulated  sum,  and  may  further  keep  hip  a  second 
year  upon  the  same  terms,  by  giving  proper  notice  of  his  election  to  do  so, 
and  the  copy  of  the  contract  kept  by  the  pledgee  is  interlined  the  next  day 
by  consent  of  parties  so  as  to  allow  the  pledgee  to  keep  the  horse  two  years 
more,  Instead  of  one,  and  the  owner  afterwards  sells  the  horse  and  contract 
to  a  third  party,  and  the  pledgee  gives  notice  of  his  election  to  keep  the  horse 
one  year  more,  and  at  the  end  of  that  time  accepts  from  the  purchaser  the 
money  due  from  the  pledgee,  these 'circumstances  are  evidence  that  the 
pledgee  regarded  the  original  contract  as  binding.     Anderson  v.  Doll,  607. 

22.  Testimony  in  Cbiminal  Case, —  On  trial  for  an  assault  with  intent  to  com- 
mit murder  it  appeared  that  the  defendant  committed  the  assault  in  the 
prosecutrix's  house,  and  the  prosecutrix  immediately  escaped  and  went  to  a 
butcher  shop  a  few  rods  away,  and  that  the  defendant  followed  her 
thither  after  some  few  minutes  had  elapsed ;  Held,  that  what  occurred 
between  the  prosecutor  and  defendant  at  che  butcher's  shop  was  admissible 
in  evidence,  at  least  on  the  question  of  Intent.    People  v.  Yslas,  632. 

fiee  Swamp  and  Overpf^wcd  Lands,  4,  5 ;  Trost,  1,  2,  3,  4 ;  Parol  Evidrn  b,  1 ; 
Deed,  7.  0.  Ifi;  New  Tbiaii,  4;  Mining,  1;  Finding  or  Facts,  2;  Watbb 
Vol.  XXVII.— 45 
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BlOHTB,   2,  8 :  CUIUNAL  CA8B8,   5  ;  JUDGHBNT,   16 ;  HOKZGIDl^  6 ;   WlTMSSSr 

5.  «,  7. 

FEES    OF   OVnCBRS. 

Bee  Tax  Collbctobs,  1. 
FINDINGS  OF  FACT. 

1.  Tivnivan  or  ths  Codikt. —  The  findings  of  a  Coart  cannot  be  altogether  de- 
tached from  each  other  and  considered  separately.  If  a  partlcnlar  finding 
be  doubtful  or  obscure,  reference  may  be  had  to  the  others  to  ascertain  Its- 
true  meaning.    MiU4ird  ▼.  Hathaway,  140. 

S.  Defbctiyb  Finding  of  Facts. —  If  the  answer  sets  up  a  counterclaim  and  the 
Court  finds  that  the  defendant  introduced  no  evidence  as  to  the  counter- 
claim,  the  finding  Is  defective ;  but  If  the  evidence  Is  all  before  the  appellate- 
Court,  and  It  appears  that  no  testimony  was  Introduced  by  either  party  as 
to  the  counterclaim,  the  judgment  will  not  be  reversed  on  account  of  tbe- 
defectlve  finding.     Schroeder  v.  Johns,  281. 

8.  IBSUBS  OF  Fact  baisbd  bt  Answeb. —  Where  there  are  no  findings  of  fact 
in  an  action  tried  by  the  Court,  all  the  Issues  of  fact  raised  by  the  answer 
are  deemed  to  have  been  found  In  favor  of  the  party  who  recovers  Judgment. 
Buckoui  V.  SuHft,  434. 

See  Abbbst  of  Judgment,  1 ;  Bvidbncb,  16.  , 

FORCIBLE    ENTRY   AND  DETAINER. 

t.  Complaint  in  Fobciblb  Entbt  and  Dbtainbb. —  A  complaint  In  an  action 
under  the  Forcible  Entry  and  Detainer  Act,  other  than  actions  against  ten- 
ants holding  over  as  provided  in  said  Act,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  unless  It  allege  a  forcible  entry  or  a  f<«cible 
detainer.    l^oElroy  v.  Igo,  375. 

S.  FOBcrsLB  Entbt  and  Unlawful  Dbtainbb. —  The  proceedings  provided  for 
in  the  Act  of  1850,  concerning  '*  forcible  entry  and  unlawful  detainer,*'  an» 
not  a  substitute  for  the  action  of  ejectment.  The  object  of  the  Act,  (ex- 
cluding the  thirteenth  section,)  is  to  redress  wrongs,  occasioned  by  force 
used  or  threatened  by  the  defendant,  by  restoring  possession  to  the  plalntlif, 
and  punishing  uie  defendant  with  fine  and  treble  damages.  Owen  v.  Doty,. 
502. 

8.  Idem. —  The  plaintiff  must  have  had  the  actual  possession  when  the  wrongful 
or  forcible  entry  was  made,  and  if  a  forcible  detainer  alone  Is  oomplalned  of, 
the  entry  of  the  defendant  must  have  been  unlawful.    Id. 

4.  IDBM. — If  the  entry  of  the  defendant  was  lawful,  the  plaintiff  cannot,  when 

his  ri^t  to  the  possession  has  expired,  expel  him  therefrom,  or  by  using  or 
threatening  force  make  his  entry  unlawful.    Id, 

5.  Complaint   against   Tenant   Holding   Ovbb. —  A   complaint   in   an    action 

brought  under  section  thirteen  of,  the  Forcible  Entry  and  Unlawful  Detainer 
Act  of  1850,  which  avers  that  "when  the  plaintiff  was  peaceably  in  the 
actual  possession  of  the  premises,  the  defendant,  by  permission  of  the 
plaintiff,  entered  upon  the  same,"  avers  a  license  to  enter,  and  falls  to- 
state  that  the  relation  of  landlord  and  tenant  existed  between  the  parties, 
and  therefore  contains  no  cause  of  action.  Id, 
41,  Rbnts  and  Pbofits  in  Fobciblb  Entbt  and  Dbtainbb. —  As  the  right  to  the 
possession  of  the  premises  Is  not  In  issue  in  an  action  for  forcible  entry  and 
unlawful  detainer,  If  It  Is  found  that  at  the  time  of  the  alleged  forcible 
entry  the  plaintiff  had  the  actual  and  peaceable  possession,  and  that  the  de- 
fendants unlawfully  detained  the  premises,  the  plaintiff  Is  entitled  to  recover 
the  monthly  rents  and  profits  during  the  time  of  the  unlawful  detainer,  with- 
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out  regard  to  the  natare  or  extent  of  the  right  or  title  by  which  he  held  tha 
poMeerion.    Boft  t.  Dwme,  568. 

See  Byxdbncb,  15. 

FOBGERY. 
Bee  IvmcTMMHT,  1;  Cbihinal  Pbagticii^  S» 

FORMER  JUDGMENT  AS  A  BAR. 

!•  FouoB  JuDOiCBNT  A8  ▲  Bab. —  If  the  defendants  demur  to  the  complaint  for 
miflijoinder  of  parties  defendant,  as  well  as  for  other  reasons,  and  at  the 
same  time  answer,  and  the  parties  stipulate  to  submit  the  issues  of  law  and 
fact  to  the  Court  upon  the  pleadings,  and  a  general  Judgment  is  rendered 
for  the  defendants,  it  is  a  bar  to  another  suit  for  the  same  cause  of  action^ 
although  the  real  ground  upon  which  the  Judgment  was  based  was  the  mi»- 
Joinder  of  parties  defendant.    People  t.  Skidmore,  289. 

2.  Expression  of  Opinion  on  a  Point  not  bsfobb  thb  Coubt. —  If  a  Judgment 
is  rendered  generally  for  the  defendants  upon  issues  of  both  law  and  fact» 
and  the  Supreme  Court  upon  appeal  aflDrm  the  Judgment,  a  statement  In  the 
opinion  that  the  Judgment  was  aiBrmed  because  there  was  a  misjoinder  of 
parties  defendant,  and  that  the  effect  of  the  Judgment  will  not  preclude  the 
plaintiff  from  suing  again,  does  not  prevent  the  Judgment  from  being  a  bar 
to  a  new  suit  brought  for  the  same  cause  of  action.    Id. 

8.  JuDGMBNT  bbndbbbd  ON  Dbhubbbb  a8  A  Bab. —  If  the  defendants  demur  and 
answer  at  the  same  time,  and  Issues  of  law  and  fact  are  submitted  to  the 
Court,  and  an  order  is  made  sustaining  the  demurrer  by  reason  of  a  mis- 
Joinder  of  parties  defendant,  and  Judgment  is  rendered  for  the  defendants 
up<m  the  order,  the  Judgment  will  not  bar  a  new  action.    Id. 

4»  Mattebs  ret  fudioata, —  If  a  Judgment  has  been  rendered  by  a  Court  of  com- 
petent Jurisdiction,  and  a  certain  matter  was  necessary  to  be  averred  in  the 
complaint  and  found  to  be  true  by  the  Court,  to  authorize  the  rendition  of 
the  Judgment,  the  truth  of  this  matter  becomes  ret  judicata,  and  not  sub- 
ject to  be  again  litigated  between  the  same  parties.  People  Y,  aupervi$or9 
«/  Btm  Francieoo,  658. 

See  Bab,  1. 

FORWARDERS. 
Bee  Common  Cabbibbs,  t, 

FRAUD. 
Bee  Complaint,  1 ;  Answbb,  8. 

FRAUDS,  STATUTE  OF. 
See  Indobsbb,  1,  2, 

FRAUDULENT  CONVEYANCE. 

1.  Action  to  but  asidb  Conveyance  of  Land. —  A  Hen  on  land  aeqnired  by  an 

attachment,  cannot  be  rendered  effectual  for  the  purpose  of  Impeaching  a 
conveyance  of  the  land  made  by  the  defendant  in  the  attachment,  until 
Judgment  is  obtained  in  the  suit  in  which  the  attachment  issued.  MeMinn 
V.  Whelan,  315. 

2.  Cbeditob  without  Juoqmbnt. —  A  creditor  at  large,  without  a  Judgment,  is 
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^  not  la  a  poeitlon  to  maintain  an  action  to  set  aside  a  conveyance  of  prop- 
erty made  by  his  debtor.     Id. 

See  Etidbncb,  8. 

FRAUDULENT  JUDGMENT. 

1.  Pbaudulbnt  Confession  of  Judgmbnt. —  A  voluntary  ccmfesslon  of  a  Jad^- 
ment  made  upon  a  bona  fide  debt  by  tbe  debtor  In  favor  of  the  creditor, 
without  the  knowledge  of  the  .creditor,  and  the  issuance  of  an  execution 
thereon  at  the  request  of  the  debtor,  and  a  levy  on  the  debtor's  goods  by 
virtue  thereof — also  without  the  knowledge  of  the  creditor — for  the  purpose 
of  enabling  the  creditor  to  obtain  priority  over  other  creditors  of  tbe 
debtor.  Is  such  a  fraud  upon  the  other  creditors  as  renders  the  Judgment  and 
levy  void,  as  to  an  attachment  or  execution  in  favor  of  the  other  creditors 
afterwards  levied  on  the  same  property.     WUcoxaon  v.  Burton,  233. 

%,  Voluntary  Jcdombnts  —  When  Void. —  A  judgment  rendered  upon  confes- 
sion of  the  debtor,  and  at  his  Instance,  without  any  request  on  the  part  of 
the  creditor,  and  without  his  knowledge,  is  void  as  between  the  parties,  ami 
will  not  bar  an  action  brought  by  the  creditor  on  the  same  cause  of  action, 
nor  will  it  estop  the  debtor  from  denying  all  the  facts  set  forth  in  It    Id. 

S.  Ratipication  of  Jttpombnt. —  When  a  debtor  confesses  Judgment  without  the 
knowledge  or  request  of  the  creditor,  and  the  creditor  thereafter  ratifies  It, 
and  attempts  to  enforce  It,  It  will  become  binding  between  the  parties  to  it 
by  force  of  the  ratification,  but  such  ratification  cannot  affect  rights  ac- 
quired by  other  parties  prior  to  the  rat'ficatlon.     Id. 

4.    CONFBSSION   OF  A   JUDGMENT  FOR   A    SUSf   GRBATBR  THAN    IS   DUB. The  CXCCU- 

tlon  and  delivery  of  a  note  by  the  debtor  to  his  creditor  for  a  snm  greater 
than  Is  actually  due,  for  the  purpose  of  defrauding  other  creditors  of  the 
debtor,  and  the  voluntary  confession  of  a  judgment  on  the  same  by  the 
debtor,  renders  the  Judgment  fraudulent  and  void  as  to  the  other  credltocv 
of  the  debtor.  Id. 
8.  Statement  Confbssino  Jcdombnt. —  If  the  statement  upon  which  a  volun- 
tary confession  of  judgment  is  made  does  not  correctly  describe  the  debt, 
the  judgment  la  void  as  to  the  creditors  of  tbe  judgment  debtor.    Id, 

GREENBACKS. 
See  Legal  Tender  Notes,  1,  2. 

GOLD   COIN   CONTRACT. 
See  Specific  Contract  Act«  82;  Judgment,  7. 

H0MICI13B. 

1.  JusTiFiABLB  HoMiciDB. —  If  scversl  pcrsous  are  on  an  Island,  a  part  of  the 

public  domain,  engaged  in  gathering  the  eggs  of  wild  birds  deposited  there, 
and  others  attempt  to  land  there  to  engage  in  the  same  pursuit,  and  their 
attempt  to  land  is  resisted  by  force  by  the  party  first  there,  they  are  justi- 
fied in  using  such  force  as  may  be  necessary  to  effect  their  object;  and  if 
one  of  the  opposing  party  is  slain,  It  will  be  justifiable  homicide.  People 
T.  Bateheider,  73. 

2.  Same. —  If  the  persons  attempting  to   land  on   the   Island  are  armed  with 

guns,  this  does  not  affect  their  right  to  land;  and  if  they  are  attacked  by 
those  on  shore  with  desdly  weapons  and  murderous  intent,  and  their  lives 
placed  In  danger,  they  are  not  obliged  to  retreat,  but  may  stand  their 
Kroimd.  and.  tf  need  be.  kill  their  assailants.    Id, 


iin>EX.  709 

8.  Justification  or  a  Houicidb. —  The  right  to  take  life  in  defense  of  one*8 
person,  habltstlon,  or  property,  or  for  the  protection  of  those  whom  by  the 
law  of  nature  he  is  bound  to  protect,  is  founded  on  necessity;  and  when 
this  defense  Is  Interposed  in  justiflcation  of  a  homicide,  the  first  inquiry  is 
as  to  the  alleged  neceeslty.    People  v.  Pool,  674. 

4.  Sauk. —  If  an  officer  in  fresh  pursuit  of  criminals  comes  suddenly  upon  several 
of  them,  and  calls  out  "  You  are  my  prisoners  —  surrender :  "  and  at  th» 
same  time  points  a  gun  towards  them,  they  are  not  justified  In  firing  on 
him,  or  in  taking  his  life.    Id. 

6.  Sahb. —  If  several  persons  commit  a  robbery,  and  immediately  flee  from  the 
scene  of  It,  and  are  pursued  soon  after  by  an  officer,  who  overtakes  theia 
at  a  distance  of  ten  or  twelve  miles  from  the  place  whe^e  the  crime  was 
committed,  and  is  slain  by  them  in  an  attempt  to  arrest  them,  on  the  trial 
for  the  homicide  the  People  may  Introduce  evidence  of  the  robbery,  and 
the  defendant's  connection  with  it.    Id. 

HOMESTEAD. 

1.  HoMBSTiAi). —  A  homestead  cannot  be  carved  out  of  land  held  In  Joint  ten- 

ancy or  by  tenancy  In  common.     BUis  v.  Verdugo,  420. 

2.  Lien   of  Jugdmbnt  against   Hcsband   on  thb   Homestead. —  If,    while  a 

judgment  is  standing  against  the  husband,  the  husband  and  wife  make  ft 
sale  of  the  homestead,  and  at  the  same  time  make  a  relinquishment  of  the 
homestead  right  In  the  manner  required  by  law,  so  that  the  two  constitute 
but  one  transaction,  and  the  homestead  does  not  exceed  in  value  five  thousand 
dollars,  the  Hen  of  the  Judgment  will  not  attach  to  the  homestead,  and  a 
Court  of  equity  will  enjoin  a  sale  of  the  same  upon  an  execution  Issued  oifh 
the  judgment.  Marritier  et  al.  v.  Smith  et  al.,  649. 
8.  Same. —  If  husband  and  wife  make  a  relinquishment  of  the  homestead  right, 
and  afterwards  sell  the  homestead  property,  and  the  rellnqnlshraent  takes 
effect  before  the  sale,  the  Hen  of  the  judgment  will  attach  to  the  property. 
Id. 

INDICTMENT. 

1.  Chabgb  of  Two  Offenses  in  Indictment. —  If  an  Indictment  for  forgery  con- 

tains two  counts,  In  each  of  which  a  copy  of  the  instrument  alleged  to  have 
been  forged  Is  set  out,  and  the  copies  are  alike,  it  will  not  be  presumed  that 
each  is  a  copy  of  only  one  and  the  same  original  instrument,  without  an 
allegation  to  that  effect  in  the  second  count     People  v.  Bhottoell,  400. 

2.  Indictment  fob  Lasceny. —  An  indictment  for  larceny  which  charges  that 

the  defendant  *'did  feloniously,  wilfully,  and  unlawfully,  and  with  force 
and  arms,  steal,  take,  and  carry,  lead,  and  drive  away,"  etc.,  contains  a 
sufficient  statement  of  the  intent  with  which  the  taking  was  done,  without 
an  averment  that  the  property  was  taken  with  a  felonious  intent.  People 
V.  Broton,  600. 

8.  Indictment  for  Mubdbb. —  In  an  indictment  for  murder  It  Is  not  necessary 
to  aver  the  means  by  which  the  homicide  was  committed,  or  the  nature 
and  extent  of  the  wound,  or  the  part  of  the  body  upon  which  it  was  infilcted. 
People  V.  Kin{f,  509. 

4.  Statement  of  Degbbb  of  Mubdbb  in  Indictment. —  An  indictment  for  mur- 
der should  not  designate  the  degree  of  the  murder.  If  the  indictment  does 
state  the  degree  of  the  murder,  it  does  not  vitiate  It,  but  the  statement  of 
the  degree  may  be  treated  as  surplusage.    Id, 

Bee.  Cbiminal  Pbactigi^  !• 
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INDORSEB. 

1.  Statctb  of  Fbauds. —  An  Indorsement  made  by  a  third  perBQQ  on  a  contract 

entered  into  between  two  {Mirtles,  and  made  simultaneously  witb  the  con- 
tract, by  which  the  indorser,  without  expressing  any  consideration  received* 
agrees  that  the  undertaking  of  one  of  the  contracting  parties  shall  be  ful- 
filled, is  an  original  and  not  a  collateral  promise  of  the  indorser  to  answer 
for  the  debt  of  another,  and  not  within  the  Statute  of  Frauds.  OUs  y. 
Haseltine,  82. 

2.  Same. —  By  such  act  the  indorser  makes  the  contract  his  own,  and  the  con- 

sideration therein  expressed  becomes  the  consideration  of  his  promise. 
Id, 

See  Bab,  1. 

INJUNCTION. 

1.  Injunction  to  rsstrain  Tbbspassbs. —  An  injunction  will  not  be  granted  to 

restrain  the  commission  of  trespasses  where  the  party  complaining  haa  a 
complete  and  adequate  remedy  at  law.     Leaoh  t.  Day,  643. 

2.  CoHrLAiNT  TO  IN  JOIN  Tbbspasses. —  Where  a   complaint,  in  an   action  to 

restrain  the  commission  of  trespasses,  avers  that  the  defendant  has  torn 
down  the  fences  of  plaintiff,  and  entered  his  close  for  the  purpose  of  open- 
ing a  private  road  across  plaintiff's  land,  under  a  claim  of  right  founded  on 
an  order  of  a  Board  of  Supervisors  laying  out  a  road,  and  does  not  state 
that  the  right  has  been  settled  in  an  action  at  law,  and  that  the  defendant 
continues  his  acts  after  a  Court  of  law  has  decided  against  him,  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  Id. 
8.  An  Obdeb  latino  out  a  Boad. —  An  order  of  a  Board  of  Supervisors  laying 
out  a  road,  which  Is  unconstitutional  and  null  and  void  upon  Its  face,  does  * 
not  affect  or  cloud  the  title  to  the  land  over  which  it  passes,  and  an  In- 
junction will  not  be  granted  to  restrain  the  carrying  of  the  order  into  effect, 
but  the  party  will  be  left  to  his  remedy  at  law.    Id, 

See  CoNTBaiPT,  1 ; '  Mobtqaob,  2 ;  Equitt,  8. 

1  INSTRUCTION  TO  JURY. 

1.  Refusal  of  an  Instbuction. —  It  is  not  error  to  refuse  an  instruction  asked 
when  the  same  has  already  been  given  In  substance.    People  v.  King,  609. 
See  Chabqb  of  Coubt,  1. 

INSANITY. 
1.  I  HOOF  OF  Insanity. —  Proof  that  at  the  time  a  grantor  delivered  a  convey- 
ance of  property  to  the  grantee,  he  was  incapacitated  from  taking  a  rational 
care  of  his  property  by  reason  of  mental  delusion,  is  sufficient  to  Justify  a 
Court  in  setting  aside  the  conveyance  on  the  ground  of  the  insanity  of  the 
grantor.  A  total  loss  of  understanding  is  evidence  of  an  Imbecile  rather 
than  of  an  insane  mind.  Crowther  v.  Rowlandton,  880. 
Bee  Limitation,  Statute  of,  8. 

IMPKACHMENT  OF  WITNESS. 
See  Witness,  2,  3,  4. 

JUDGE   AT   CHAMBERa 
Bee  Recobds  of  Coubt,  1. 
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JUDGE  OP  COURT. 
See  Conduct  or  Jxjdqm,  U 

JUDGMENT. 
1.  Decbbb  in  Action  bbouobt  bt  okb  pob  Himbblt  and  on  behalf  or  Othbbs. 
—  Where  an  action  la  brought  by  one  of  seyeral  persona,  claiming  title 
from  a  common  source,  on  his  own  behalf  and  In  behalf  of  all  others  inter- 
'•'■"''  '-  **-"  «"'m<»  manner  as  himself,  to  set  aside  a  deed  executed  to 
others  by  the  same  grantor  under  whom  plaintiff  claims,  on  the  ground  of 
fraud,  the  parties  named  in  the  complaint,  for  whose  benefit  the  action  is 
brought,  are  entitled  to  the  benefit  of  the  decree  declaring  the  deed  fraudu- 
ict.     uurlbutt  V.  Butenop,  54. 

'2.  JUDQMBNT  HD8T  FOLLOW  SUMMONS  AND  PBATBB  OF  COMPLAINT. If  Judg- 
ment is  rendered  in  favor  of  plaintiff  by  default,  the  Court  cannot  grant 
any  greater  relief  than  is  demanded  in  the  prayer  of  the  complaint  and 
specified  in  the  summons.     Lamping  d  Co.  y.  Hyatt  et  al.,  102. 

41.    JUDOMBNT  AGAINST  PBBSONS   NOT   NAMBD  IN  THE  COMPLAINT.^-  If  pCrSOUS  are 

serred  with  summons  who  are  not  named  In  the  complaint,  either  by  real 
or  fictitious  names,  it  is  error  to  render  Judgment  against  them  by  default. 
Id, 

4.  Judgment  not  to  bzcbbd  Amount  prated  fob. —  If  the  complaint  on  a  prom- 

issory note  prays  for  Judgment  for  a  sum  certain,  which  sum  is  the  principal 
and  interest  due  when  the  complaint  is  filed.  Judgment  by  default  should 
not  include  interest  accruing  after  the  complaint  is  filed.    Id, 

Z.  Judgment  for  Interest  where  Rate  is  not  Named. —  If  the  prayer  for 
Judgment  asks  for  Interest  to  accrue  after  the  complaint  is  filed,  and  neither 
the  prayer  or  summons  mention  the  rate  of  interest,  the  clerk  should  not 
render  Judgment  for  a  rate  greater  than  ten  per  cent  per  annum.     Id. 

4S.  Gold  Coin  Judgment. —  If  the  complaint  does  not  pray  for  a  gold  coin  Judg- 
ment, and  the  summons  does  not  say  that  Judgment  will  be  taken  for  gold 
coin,  the  clerk  should  not,  on  default,  render  a  gold  coin  Judgment    Id, 

7.  What  is  not  Gold  Coin  Contract. —  If  a  promissory  note  has  the  words 
"  in  gold  coin  "  after  the  words  "  value  received,*'  but  does  not  contain  the 
words  **  in  gold  coin  "  in  the  promise  to  pay.  Judgment  riiould  not  be  ren- 
dered payable  in  gold  coin,  although  there  is  in  the  instrument  a  subsequent 
promise  to  pay  the  difference  between  the  value  of  gold  coin  and  paper 
currency  of  the  United  States  if  not  paid  In  gold  coin.    Id. 

5.  Final  Judgment  on  Bill  to  obtain  Injunction. —  Where  a  bill  Is  filed  by 

the  people  on  the  relation  of  the  Attorney-General  to  enjoin  the  State 
Treasurer  from  paying  money  out  of  the  Treasury,  on  the  ground  of  the 
unconstitutionality  of  the  Act  directing  the  Treasurer  to  make  the  payment, 
and  the  Court  on  the  final  trial  deny  the  injunction,  the  Judgment  denying 
the  injunction  should  not  contain  a  clause  adjudging  and  decreeing  that  the 
Treasurer  pay  over  the  money  as  requited  by  the  law.  People  t.  Paoheoo, 
227. 

•.  What  Claim  is  mbrobd  bt  Judgment. —  A  Judgment  by  confession  merges 
no  claim  of  the  creditor  except  such  as  are  included  In  it  by  some  form  of 
direct  statement.     Wilcomson  v.  Burton,  238. 

10.  Judgment  without  Jurisdiction  of  Person. —  If  it  appear  1^  the  record,  or 
otherwise,  that  the  Court  never  had  Jurisdiction  over  the  person  of  the 
defendant,  the  Judgment  will  be  pronounced  a  nullity,  whether  it  comet  di- 
rectly or  collaterally  in  issue,  and  a  sale  of  property  under  It  will  be  Toid  also. 
McMinn  T.  Whelan,  809. 
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11.  Judgment  ArTEB  Default. —  The  Clerk  of  a  Court,  in  entering  a  judgment 

after  default,  acts  in  a  mere  ministerial  capacity,  and  cannot  render  a  Judg- 
ment granting  any  relief  beyond  that  warranted  by  the  facts  stated  in  tlie 
complaint.     Wailaoe  t.  Bldridge,  (No.  1,)   496. 

12.  Entry  of  Judgment  bt  Clerk  after  Default. —  If  the  note  sued  cm  Is- 
payable  in  money  generally,  and  the  complaint  contains  a  copy  ox  the  same^ 
the  Clerli  cannot,  after  default,  enter  a  Judgment  payable  in  gold  coin, 
although  the  complaint  prays  for  such  Judgment.    Id, 

15.  Judgment  on  Gold  Coin  Judgment. —  If  the  complaint  In  an  action  on  a 
Judgment  avers  that  the  Judgment  sued  on  was  rendered  payable  In  gold: 
coin,  and  defendant  makes  default,  the  Clerk  should  enter  Judgment  payable- 
in  the  same  kind  of  money.     Wallace  t.  Eldridge,  (No.  2.)   408. 

14.  Judgments. —  If  the  decision  of  the  Court  below  was  correct  when  It  was 
made,  the  appellate  Court  will  not  reverse  the  Judgment  by  reason  of  any 
matter  of  fact  which  was  not  shown  or  oifered  in  the  Court  below.    Id. 

16.  Admission   of   Illegal  Testimony. —  If  Illegal   testimony   Is  admitted   hf 

the  Court  below,  and  the  appellate  Court  cannot  determine  whether  the- 
flndlng  of  the  Court  below  was  based  on  this  or  other  testimony  in  the  case^ 
the  Judgment  will  be  reversed.    Rolf  T.  Duane,  668. 

16.  Discharge  of  a  Judgment. —  A  payment  of  part  of  the  amount  due  upon  a 
money' Judgment  under  an  agreement  that  it  shall  operate  as  satisfaction  lik 
full  will  not  discharge  the  Judgment     Deland  v.  Hiett,  611. 

17.  Void  Agreement. — An  agreement  to  discharge  a  Judgment  for  a  sum  less 

than  the  amount  for  which  it  was  rendered  is  void.  Id. 
Bee  Arrest  of  Judgment.  1 ;  Patent,  1,  2 ;  State  Courts,  1 ;  Mexican  Qraht^ 
1,  2 ;  Fraudulent  Judgment,  1,  2,  3,  4,  6  ;  Parol  Evidence,  1 ;  Former  Judg- 
ment AS  A  Bar,  1,  2,  3 ;  Specific  Contract  Act,  2,  8 ;  Common  Law,  1  * 
Water  Rights,  4;  Mortgage,  1;  Contract,  1;  Bar,  1;  Equity,  ft;  Man- 
damus, & 

JUDGMENT  BOLL. 
See  Practice,  1. 

JUDGMENT  LIEN. 
See  Lien,   1,  2. 

JURY. 

1.  Waiver  of  Jury. —  A  Jury  may  be  waived  by  the  parties  by  a  failure  to  flle* 

with  the  clerk,  at  least  six  days  before  the  commencement  of  the  term  at 
which  the  action  may  be  tried^  a  notice  that  a  Jury  will  be  required.  Doll 
V.  Anderson,  250. 

2.  Right  of  Court  to  susmit  Issue  of  Fact  to  a  Jubt.— The  Court  has  •. 

right  to  direct  an  issue  of  fact  to  be  tried  by  a  Jury,  notwithstanding  the 
parties  have  waived  the  same  by  a  failure  to  give  notice  at  least  siz  day» 
before  the  commencement  of  the  term  that  one  will  be  required.    Id, 
See  Special  Verdict,  1. 

JURISDICTION. 
1.  Jurisdiction  of  Supreme  Court. —  The  Supreme  Court  has  no  Jurlsdlciloii' 
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in  an  action  to  recover  a  money  Judgment  where  the  amount  of  the  judg- 
ment, exclusive  of  costs,  is  less  than  two  hundred  •dollars.  Bolton  ▼.  Lan^ 
den,  (No.  2.)  106. 

See  County  Coubt,  1 ;  Condemnation  of  Land,  3,  4 ;  Appeabancb  in  am  Action^ 
1 ;  Summons,  1,  2,  3,  4. 

JUSTICE  OF  THE  PEACE. 
See  LnBN,  1,  2. 

liAND. 

1.  Legislativb  Gbant  of  Land. —  A  legislative  grant  Is  as  effectual  to  pass 

title  to  lands  owned  by  the  Government  as  a  grant  evidenced  by  a  patent. 
Megerle  v.  Ashe,  326. 

2.  Gbant  of  Land  to  States  bt  Act  of  Septbmbbb  3d,  1841. —  The  Act  of 

Congress  of  September  8d,  1841,  Is  a  present  grant  to  each  new  State,  upon 
its  admission  into  the  'Cnion,  of  iive  hundred  thousand  acres  of  land ;  but 
the  grant  does  not  attach  to  any  particular  parcel  of  land  until  the  State,, 
through  its  agents,  has  selected  the  same,  and  the  selection  has  been  ap- 
proved by  the  United  States.     Id. 

8.  Conflict  between  State  Patent  and  United  States  Patent. —  When  a 
State  has  selected  any  t{;^ct  of  land  as  a  part  of  the  five  hundred  thousand 
acres  granted  by  the  Act  of  Congress  of  September  Sd,  1841,  and  that  selec- 
tion has  been  made  of  public  lands  subject  to  the  grant,  and  the  selection 
has  been  approved  by  the  United  States,  then  the  State  or  its  grantee  holda 
the  title  to  the  tract  selected  by  a  title  superior  to  that  asserted  by  th» 
holder  of  a  subsequent  patent  Issued  by  the  United  States.    Id. 

4.  SuBVET  OF  Public  Lands. —  The  survey  of  the  public  lands  of  the  United 
States  Into  sections  and  subdivisions  of  sections  can  only  be  made  under 
the  authority  of  Congress,  and  is  beyond  the  control  of  the  States.  Orogan- 
T.  Knight,  517. 

See  Condemnation  of  Land,  1,  2,  3,  4,  6:  Swamp  and  Ovebflowed  Lands,  1,. 
2,  3,  4,  6;  Evidence,  10,  11;  Convetancb,  1;  Pbb-bmption,  1,  2,  8; 
School  Lands,  1,  2. 

LANDLORD  AND  TENANT. 
See  Tenant,  1. 

LARCENY. 
tSee  Indictment,  8. 

LEGAL  TENDER  NOTES. 
L  United  States  Legal  Tendeb  Notes. —  United  States  notes  issued  under  and 
by  authority  of  the  Act  of  Congress  of  February  25th,  1862,  entitled  "  An 
Act  to  authorize  the  Issue  of  United  States  notes,"  etc.,  and  the  Act  of 
March  3d,  1863,  entitled  "  An  Act  to  provide  ways  and  means  for  the  sup- 
port of  the  Government,"  are  lawful  money  and  a  legal  tender  in  payment  of 
all  private  debts  contracted  before  the  passage  of  said  Acts,  unless  by  the 
terms  of  the  contract  creating  the  debt  the  debtor  promised  to  pay  In  gold 
or  silver  coin.     Higgins  v.  B.  R.  d  A.  W.  d  M.  Co.,  158. 

2.    liAWS    MAKING    UNITED    STATES    NOTBS    LAWFUL    MONBT. The    ActS    Of    COU- 

gress  making  United  States  notes  lawful  money  and  a  legal  tender  in  pay- 
ment Of  debts  are  not  laws  operating  retrospectively,  but  4*  presenti  and 
prospectively.    Id. 
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•  LEASE. 

Bee  PcBBLO  Lands,  1,  2;  Bvidbncb,  16L 
LEGISIiATIVB  POWER. 
1.  PowBB  OF  Lbgislatube  OVER  OFFICES. —  The  incumbent  of  an  admlnlstra- 
tlve  office,  created  by  the  Legislature,  max  ^  legislated  out  of  office  pendlni; 
the  term  for  which  he  was  elected.    P^opZe  t.  Banvardj  474. 
See  Constitutional  Law»  1,  2,  8,  4 ;  Municipal  Cobpobation,  1,  8,  4,  6 ;  Tax 

COLLBCTOBS,   1. 

LICENSE.        » 
See  Tax,  2. 
LIEN. 

1.  LiBN  or  A  Justice's  Judgment  on  Real  Estate. —  A  judgment  rendered  by 
a  Justice  of  the  Peace  does  not  become  a  lien  on  the  real  estate  of  the  Judg- 
ment debtor  until  a  copy  of  the  judgment,  certified  by  the  Justice,  has  been 
recorded  in  the  office  of  the  County  Recorder.    Baglep  v.  Ward,  370. 

2.  Recording  of  Docket  Entries  or  a  Justice. —  The  filing  and  recording  In 

the  Recorder's  office  of  the  copies  of  docket  entries  made  by  a  Justice  of  the 
Peace,  does  not  constitute  the  judgment  a  lien  on  the  real  estate  of  the 
judgment  debtor.     Id,  '* 

Z.  Lien  or  Contractor  on  Building. —  The  statute  gives  («e  who  has  en- 
tered into  a  contract  In  writing  to  construct  a  building  a  Hen  on  the  same 
as  security  for  the  payment  of  the  money  becoming  due  to  him  according  to 
the  terms  of  the  contract,  but  this  lien  cannot  be  enforced  for  an  amount 
exceeding  the  sum  to  become  due  the  contractor.    Dore  ▼.  8eUer$,  691. 

4.  Contractor  has  no  Lien  except  for  Monet  to  Become  dub^ — If  a  con- 
tractor engages  to  construct  a  building  In  consideration  —  In  whole  or  In 
part  —  of  a  debt  then  due  from  him  to  the  employer,  or  of  a  sum  paid  him 
by  the  employer  upon  the  execution  of  the  contract,  that  portion  of  the  con- 
tract price  represented  by  the  debt  or  the  advance  payment  cannot  become  a 
lien  upon  the  building.    Id. 

Z.  Lien  or  EmplotAs  or  Contractor. — The  employes  of  the  contractor  have  no 
lien  on  the  building  as  principals,  and  cannot  acquire  a  Hen  on  the  build- 
ing independent  of  the  one  existing  on  the  original  contract,  which  they 
may  enforce  to  the  amount  due  them,  so  that  the  same  does  not  exceed  the 
sum  for  which  the  contractor  has  a  lien.    Id. 

€.  Lien  or  Employes  or  Sub-Contbactob. —  If  the  contractor  has  paid  the 
sub-contractor  according  to  the  terms  of  his  contract  with  him,  and  has 
not  made  premature  payment,  the  employ^  of  the  sub-contractor  are  not 
entitled  to  demand  anything  from  the  contractor  or  employer.    Id. 

7.  Same. —  The  employes  of  the  sub-contractor  cannot  intercept  any  money  due 
from  the  employer  to  the  contractor,  nor  can  they  enforce  the  Hen  of  the 
contractor  for  any  of  the  same,  beyond  what  Is  due  from  the  contractor  to 
the  sub-contractor  at  the  time.    Id. 

See  MOBTOAOE,  8;  Municipal  Cobporation,  6:  San  Francisco,  1;  Homestead, 

2,  8;  Equity,  8. 

LIMITATIONS,   STATUTE   OP. 
1.  Statute  or  Limitations  in  Casks  op  Trusts. —  If  one  holds  the  legal  title 
to  land  In  trust  for  another,  and  there  la  a  stipulation  that  the  trustee 
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thall  deed  the  land  to  the  beneficiary  upon  the  payment  of  the  purchase 
money  and  Interest  to  the  trustee,  a  cause  of  action  does  not  accrue  to 
compel  the  execution  of  the  trust  until  the  money  is  paid,  nor  does  the 
Statute  of  Limitations  commence  running  until  this  time.  Millard  Y.  Hath- 
away, 145. 

2.   VOLUNTABT    ACCEPTANCB    OF    MONIT    DCB    TBUSTSB    ATTBR    IT    HAS    BBBN    DUB 

FouB  Years. — If  one  holds  the  legal  title  to  land  as  security  for  a  sum  of 
money  due  him  by  the  one  having  the  equitable  estate,  although  the  trustee, 
after  the  lapse  of  four  years  from  the  time  the  money  falls  due,  cannot.be 
compelled  to  accept  the  money  and  execute  a  conveyance,  yet,  if  he  volun- 
tarily receiyes  the  money  when  tendered,  he  is  not  discharged  by  the 
Statute  of  Limitations  froh  executing  the  trust  and  giving  a  deed  to  the 
beneficiary.  Id. 
Z.  Limitation  or  Actions  in  Cases  or  Trust. — ^A  deposit  cf  money  by  one 
with  another,  to  be  held  by  him  in  trust  for  the  depositor  until  he  shall  de- 
mand it,  constitutes  an  express  continuing  trust,  and  no  right  of  action  will 
accrue  to  the  cestui  que  tnut  until  the  trustee  assumes  a  position  in  hostility 
to  the  trust  relation,  either  by  refusing  to  pay  the  money  on  demand,  or  by 
some  other  act,  nor  will  the  Statute  of  Limitations  commence  running  until 
a  demand  is  made  for  the  money,  or  the  trustee  has  violated  his  contract 
Bchroeder  v.  Jahna,  278. 

4.  Same. —  In  such  case,  if  no  demand  iie  made  on  the  trustee,  and  he  does  not 
violate  his  contract  In  his  lifetime,  but  demand  is  made  on  his  admin- 
istrator after  his  death,  the  Statute  of  Limitations  does  not  commence 
running  8«alnst  the  intestate,  but  the  cause  of  action  accrues  against  the 
administrator.    Id, 

5.  Limitation  or  Action  to  set  aside  Deed  or  Insanb  Man. —  If  a  person, 
while  Insane,  Is  fraudulently  induced  to  execute  a  conveyance  of  his  prop- 
erty to  another,  the  Statute  of  Limitations  will  not  commence  running 
against  the  grantor's  right  to  commence  an  action  to  set  aside  the  deed, 
until  he  recovers  his  reason  and  discovers  what  he  has  done.  Orowther  y. 
Rowlaiidaon,  b84. 

C  Statute  of  Limitations  —  Mexican  Grant. —  The  Statute  of  Limitations 
does  not  commence  to  run,  with  regard  to  lands  held  under  a  Mexican 
or  Spanish  grant,  until  a  patent  for  the  same  has  been  Issued  by  the  Gov- 
ernment of  the  United  States.    Reed  v.  Spicer,  66. 

See  Pleadings,  1,  2 ;  Water  Rights,  1,  2,  8. 

LIS  PENDENS. 
1.  Purchasers  after  lis  pendens  filed. —  It  a  lis  pendens  Is  filed  at  the  com- 
mencement of  an  action  brought  to  set  aside  a  deed  on  the  ground  of  fraud, 
parties  who  buy  of  the  defendant  pending  the  litigation  are  bound  by  the 
decree.     Hurllmtt  v.  Butenop,  64. 

LOST  PLEADINGS. 

See  Pbacticb,  26. 

MANDAMUS. 

1.  Mandamus. —  The  rules  of  the  Civil  Practice  Act  are  applicable  to  pleadings 

and  proceedings  in  mandamus.    People  v.  Supervisors  of  San  Francisco,  665. 

2.  Answers  to  Petition  fob  Mandamus  against  a  Board  of  Supervisors. — 
In  a  proceeding  against  a  Board  of  Supervisors,  in  its  corporate  capacity,  to 
procure  a  writ  of  mandate,  the  answer  of  one  or  more  than  one  of  the 
Supervisors  in  his  or  their  own  name  or  names,  whether  a^  Supervisor  or 
otherwise,  cannot  be  regarded  as  the  answer  of  the  Board,  and,  on  motion, 
will  be  stricken  from  the  flies  of  the  Court.     Id, 
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8.  Same. —  In  such  case  the  the  answer  should  be  In  form  the  answer  of  Hie 
Board  in  its  aggregate  capacity.    Id. 

4.  Same. —  In  snch  case,  if  an  answer  is  filed  in  due  form  as  the  answer  of  tlie 
Board,  the  presumption  Is  that  it  is  the  answer  of  the  Board ;  and  the  fact 
that  it  was  sworn  to  by  one  member  of  the  Board  does  not  make  it  bis 
answer,  nor  is  it  necessary  that  such  answer  should  aver  that  the  Boanl 
by  resolution  adopted  it.    Id. 

6.  Same. —  In  such  case,  if  two  answers  are  filed,  each  in  form  the  answer  of 
the  Board,  the  Court  may  ascertain  which  is  the  return  of  the  majority.     Id» 

6.  Motion  fob  Judgment  on  Pleadings  in  Mandamus. —  In  proceedings  to  pro- 
cure a  writ  of  mandate,  a  motion  of  the  relAor  for  Judgment  on  the  plead- 
ings is  equivalent  to  a  demurrer  to  the  answer,  on  the  ground  that  it  does 
not  state  facts  suflicient  to  constitute  a  defense  to  the  action.  ObJectloBs 
to  the  answer  which  are  required  to  be  taken  by  special  demurrer,  or  by 
motion  to  strike  out,  wiU  be  disregarded  on  such  motion.    Id. 

7.  Application  roB  Mandamus  a  Civil  Action. —  A  proceeding  to  procure  wt. 

writ  of  mandate  Is  a  civil  action,  and  the  general  rules  of  the  Civil  Practice 
Act  are  applicable  to  It     Id. 

8.  Judgment  in  Mandamus. —  If  the  relator,  in  proceedings  to  procure  a  writ 
of  mandate,  proceeds  by  petition  and  notice  for  a  peremptory  writ  without 
procuring  an  alternative  writ,  the  Court  may  grant  any  relief  consistent 
with  the  case  made  by  the  petition  and  embraced  within  the  issues,  althougb 
it  may  be  only  part  of  that  asked  in  the  prayer  of  the  petition,    /d. 

See  Election,  1. 

MECHANICS*  LIEN. 
Bee  Lien,  8,  4,  6,  6,  7« 

MERGER. 
Bee  Judgment,  9. 

MEXICAN  GRANT. 

1.  Facts  found  befobe  Conrbmation  of  Gbant. —  The  Board  of  Land  Com- 
missioners, or  the  United  States  Court,  in  passing  upon  and  confirming  a 
Mexican  or  Spanish  grant  of  land,  must  necessarily  find,  not  only  that  the 
alleged  grantee  was  in  fact  the  grantee  of  the  Mexican  or  Spanish  Govern- 
ment, but  also  that  he  was  competent  to  take  the  grant.  Semple  v.  Eagar, 
168. 

2.  A  Dbcbee  confibming  a  Gbant  of  Land. —  A  decree  of  the  Board  of  Land 
Commissioners  or  of  a  Court  of  the  United  States,  confirming  a  Mexican  or 
Spanish  grant  of  land,  cannot  be  attacked  in  another  action,  on  the  ground 
that  the  grantee  was  not  competent  to  take  the  grant,  by  reason  of  having 
received  a  grant  of  more  than  eleven  square  leagues  of  land  before  he 
obtained  the  grant  confirmed.     Id. 

See  Patent,  1,  2. 

MINING. 
1.  Pboof  of  Mining  fob  Gold. —  Evidence  that  a  party  la  at  work  on  a  claim*, 
and  is  mining,  and  is  at  work   with  tools  commonly  used  by  miners,   is 
ffufficient  to*  Justify  a  Jury  in  finding  that  he  is  mining  for  gold,  without  any- 
proof  that  he  has  found  any  gold  in  the  claim.     HiU  T.  Smith,  480. 

See  Common  I^w,  8. 
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MINING  CLAIMS. 
Bee  Watbx  Rights,  4,  6,  6,  7 ;  Miking,  1. 

MONEY. 

1.  How    PSOMISB    TO    PAT    MOlfST    OBNBBALLT,     SATISFIED. ^A    promise    tO    PST 

money  generally,  can  be  satiafled  by  a  payment  in  any  kind  of  currency  that 
becomes  lawful  money  and  a  legal  tender  during  the  interval  through  which 
the  relation  of  debtor  and  creditor  shall  be  extended.  Higgins  Y.  B.  R,  d 
A.  W.  d  M.  Co,,  162. 

2.  DiscBiMiNATiON  BBTWESN  KiNDB  OF  MONBT. —  Courts  csnnot  discriminate 
-•        between  one  kind  of  money  and  another  in  cases  where  neither  the  parties 

contracting  nor  the  laws  have  made  any  such  discrimination.    /<t. 
See  Lbgal  TEin>KB  Notes,  1,  2. 

MORTQAOB. 

1.  Decbbi  in  Fobeclosubb  Suit. —  If  any  of  the  parties  defendant  to  an  ac- 
tion to  foreclose  a  mortgage  claim  title  to  the  mortgaged  premises,  or  any 
portion  thereof,  adversely  to  the  title  mortgaged,  their  rights  under  such 
adverse  title  should  be  saved  in  the  decree.    Blias  v.  Verdugo,  420. 

%  Mobtgaoeb's  Right  to  an  Injunction. —  The  mortgagee  of  a  lot  on  which 
a  honse  is  standing,  cannot  enjoin  the  mortgagor  or  his  assigns  from  re- 
moving the  house  from  the  lot,  except  upon  proof  that  the  lot  without  the 
house  will  be  an  inadequate  security  for  the  mortgage  debt.  Buohoui  t. 
BiDift,  484. 

8.  Same. —  The  severance  and  removal  of  a  house  from  land  covered  by  a 
mortgage  withdraws  the  honse  from  the  operation  of  the  mortgage  lien; 
and  after  the  removal  the  mortgagor  or  his  assignee  has  a  right  to  sell 
the  house,  and  the  purchaser  may  convert  it  to  his  own  use.    Id. 

flee  Chattel  Mobtgaob,  1,  2,  8,  4,  6,  6 ;  Pledge,  1 ;  Shebiff's  Salb,  1 ;  Assxst- 
ANCB,  Wbit  of,  1 ;  Estates  of  Dbcbasbd  Pbbsonb,  1,  2,  4,  5 ;  Bab,  1 ;  Evi- 
dbnce,  19,  20. 

MUNICIPAL  CORPORATION. '  / 

1.  Btbbbt  Impbovbmbnts  bt  a  Municipal  Govbbnicent. —  The  municipal  gov- 

ernment of  a  city,  in  causing  street  improvements  to  be  made,  acts  under 
the  authority  conferred  upon  It  by  the  Legislature,  and  is  subject  to  all 
the  constitutional  limitations  and  restraints  imposed  on  the  Legislature, 
and  has  no  other  or  greater  power  than  is  and  lawfully  may  be  conferred 
on  it  by  the  legislative  act    Oreighton  y.  Ifanson^  618. 

2.  Assessment   not   a   Tax. — An    assessment   levied   by    a    municipal    govern- 

ment upon  lots  adjacent  to  a  street  to  pay  for  improvements  made  on  the 
street,  if  held  to  be  a  tax,  cannot  be  maintained,  because  it  lacks  the  con- 
stitutional requirement  of  equality  and  uniformity.    Id, 

S.  Stbbbt  luPBOVBiiBNTS  IN  A  CiTT. — ^The  Legislature  has  not  the  power  to  charge 
the  persons  who  reside  on  a  street  in  a  city  with  the  expenses  of  an  im- 
provement on  that  street.    Id. 

4.  Assessment  on  Lot  fob  Impbovbhbnt  of  Stbebt. —  If,  under  the  power  to 
take  private  property  for  public  uses  upon  making  a  Just  compensation 
therefor,  the  Legislature  possesses  the  power  to  levy  an  assessment  upon 
lots  in  a  city  adjacent  to  a  street  to  pay  for  improvements  made  on  the 
street,  the  assessment  cannot  exceed  the  value  of  the  ^•eneflt  conferred  on 
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the  lot  or  ite  owner  by  the  Improvement,  and  can  he  enforced  only  lyy 
•  proceedings  to  eabject  the  lot  to  a  lale  In  discharge  of  the  lien.  /d.  620. 
C.  Samb. —  Such  assessment  cannot  be  laid  <«  the  lot  or  Its  owner  when    tlie 

lot  has  received  only  an  injury  by  the  work  on  the  street  for  which    the- 

assessment  Is  levied.     Id, 

6.  Statute  csbatimg  a  Libn  on  a  Lot  won  Stsbbt  Assmsmsnts. — A  statute 
creating  a  lien  upon  a  lot  in  a  city  to  secure  the  payment  of  an  assessment 
levied  on  the  lot  for  improvements  in  the  street  adjacent,  must  be  strictly- 
construed,  and  the  proceedings  authorised,  by  the  statute  to  create  and  eit- 
force  the  lien  most  be  followed  precisely  as  directed,  or  the  whole  pro- 
ceeding will  be  void.    Id. 

7.  How  Municipal  Lboislatubb  can  Act. —  The  legislative  department  <rf  «t 
city  government  can  act  only  through  the  medium  of  an  ordinance,  but. 
tho  ordloance  may  be  in  the  form  of  a  resolution,  or  be  preceded  by  tlia- 
words  *'  Be  it  ordained,'*  etc.    Id. 

8.  Aid  to  a  Railboai>  by  a  Municipal  Cobporation. —  If  a  municipal  corpora* 
tlon  has  become  bound  by  a  vote  of  its  electors,  taken  under  a  law  of  the- 
Leglslature,  to  subscribe  to  the  stock  of  a  railroad  company,  and  pay  tlie- 
amount  of  its  subscription  in  its  bonds,  and  then  makes  a  compromise  wltb 
the  railroad  company  by  which  it  agrees  to  deliver  the  company  a  lesa 
amount  of  its  bonds  in  consideration  of  being  released  from  Its  subscription, 
the  delivery  of  this  less  amount  of  bonds  is  not  a  donation  to  the  railroad 
company,  nor  is  the  fact  that  the  railroad  does  not  touch  the  city  and  is  not 
one  of  local  Interest,  a  defense  in  an  action  to  compel  the  issuance  of  the- 
bonds  under  the  compromise.    People  v.  Bupervi9or9  of  San  Francieco,  655. 

9.  CoMPBOMiSB  OF  CLAIM  AGAINST  A  CoBPOBATioN. — ^A  municipal  Corporation,  If 
authorized  to  do  so  by  law,  may  compromise  a  valid  claim  against  it,  anA 
the  valid  claim  is  a  consideration  which  will  support  the  compromise* 
Id. 

10.  Publication  of  an  Obdinancb. —  The  publication  of  an  ordinance  alone  la 
sufficient  to  give  it  validity  without  a  publication  of  the  law  authorising  It.. 
All  persons  are  charged  with  notice  of  a  law  on  which  the  ordinance  la 
founded.     Id. 

11.  Contract  bbtwben  Cobpobationb. — A  proposition  made  by  some  corporate 
act  of  a  railroad  corporation  to  the  authorities  of  a  municipal  corporation, 
and  an  acceptance  of  the  terms  thereof  by  an  ordinance  of  the  municlpat 
corporation,  constitutes  a  contract  between  them.     Id. 

12.  How  Municipal  Cobpobation  mat  Contbact. — A  municipal  corporation  may 
contract  by  ordinance,  and  an  ordinance  accepting  of  the  terms  of  a  propo> 
sition  made  to  the  municipality  amounts  to  an  assent  to  the  contract  on  tha 
part  of  the  corporation,  and  not  a  mere  declaration  of  intention  ^  enter 
Into  a  contract.     Id. 

See  Plbadinos,  6;  Elbction,  1. 

MURDER. 

1.  Btatutb  dbfintno  Mubdbb  in  thb  Pibst  Dbobbb. —  The  adjectives  **  wilful  *^ 
'*  deliberate,"  and  "  premeditated,"  considered  In  connection  with  the  con* 
text  In  the  phrase  "or  any  other  kind  of  wilful,  deliberate,  and  pre- 
meditated killing,"  found  in  that  section  of  the  Act  concerning  crimes  and 
punishments  defining  murder  in  the  first  degree,  are  merely  cumulative  and 
expressive  of  the  same  Ideas.    People  v.  Poole,  680. 

2.  Charge  to  J  uby  AS  to  theib  Verdict. — To  charge  the  Jury  that  they  "have 
the  power  to  find  the  defendant  guilty  of  murder  In  the  first  degree,  murder 
in  the  st  cuud  degree,  or  manslaughter,  or  not  guilty,"  is  the  same  in  effect 
as  to  c'.iarge  tbem  that  it  is  their  province  so  to  find.     Id. 
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5.  DwiNmov  OF  MCBi».-*Bach  of  the  phrases,  <*  wllfnl  kHUng,"  "deliberate 
killing,"  and  "  premeditated  killing/'  standing  In  relation  to  tfie  offense  of 
Brarder,  embraces,  essentially,  the  legal  idea  of  the  other.    Id, 

Bee  HoMXCiDB,  1,  2 ;  Inmctmbnt,  2,  8,  4 ;  Csimimal  Ca8B8,  0.  10. 

NEW  TRIAU 

1.  MonON  lOB  Nbw  Tbui.. — If  no  motion  is  made  for  a  new  trial  In  the  Court 
below,  the  findings  of  the  Court  and  verdict  of  the  Jury  are  conclusive  as  to 
the  facts.    AUei»  v.  Fetmon,  68. 

2.  Nbw  Tbial. —  If  the  evidence  is  conflicting,  a  new  trial  will  not  be  granted 
on  the  ground  that  Che  findings  of  the  Court  are  not  warranted  by  the 
evidence.     WUcom9cn  v.  Burton,  232. 

8.  Nbw  Tbial  fob  Ibbbqulabitt. —  If  the  Court,  after  a  case  is  submitted, 
examines  books  of  account  as  evidence,  which  have  not  been  given  in 
evidence  during  the  trial,  a  new  trial  will  not  be  granted  for  this  irregularity 
unless  it  is  stated  in  the  record  to  be  one  of  the  grounds  on  which  the 
motion  will  be  made.    Id,  237. 

4.  Tbb  PBBsnMPnoN  of  Law  is  that  thb  Bvidencb  wabbantbd  thb  Verdict. 

—  If  the  Jury  In  their  verdict  necessarily  pass  on  a  material  question  of 
fact,  the  appellate  Court  will  not  reverse  the  Judgment  on  the  ground  that 
there  was  no  evidence  to  warrant  the  verdict,  unless  a  motion  is  made  for  a 
new  trial,  and  a  statement  made  which  shows  that  no  evidence  was  Intro-' 
duced  to  prove  the  fact  The  presumption  of  the  law  Is  that  there  was 
evidence  to  sustain  every  material  fact  found  by  the  Jury.  DoU  v.  Andcr- 
8on,  250. 

6.  Obder  giving  Time  to  file  Statement. — ^An  order  of  Court  allowing  a 
party  twenty  days  within  which  to  file  a  statement  on  motion  for  a  new 
trial  must  be  construed  as  giving  twenty  days  from  the  date  of  the  order, 
and  not  twenty  days  beyond  the  time  of  giving  notice,  or  twenty  days  be- 
yond the  time  allowed  by  statute.    JenMtis  v.  Frink  et  ah,  837. 

6.  Filing  Statement  fob  New  Tbial. —  If  a  statement  on  application  for  a 
new  trial  is  not  filed  within  the  time  required  by  law,  the  right  to  move  for 
a  new  trial  is  waived,  and  If  a  motion  to  that  effect  is  made,  the  statement 
should  be  stricken  out.     Id. 

7.  Pboceedings  to  obtain  a  New  Tbial. —  There  are  three  distinct  steps  recog- 
nized by  the  Practice  Act,  in  a  proceeding  to  obtain  a  new  trial,  for  the 
taking  of  each  of  which,  except  the  last,  a  particular  period  of  time  is 
allowed :  Firstly  —  a  notice  of  intention  to  move  for  a  new  trial ;  Secondly 

—  Filing  and  serving  statement  or  affidavits;  Thirdly  —  The  motion  for  a 
new  trial.  An  order  extending  the  time  for  taking  either  of  these  steps 
should  express  with  precision  the  object  to  be  attained.     Id, 

8.  Query  f —  Should  an  order  allowing  time  within  which  to  file  a  motion  for  a 

new  trial  be  construed  as  allowing  time  to  file  a  statement?    Id. 

9.  Motion  fob  New  Tbial  aftbb  Reference. —  If,  after  the  Court  has  filed  its 

findings  of  fact,  and  psade  an  order  sending  the  case  to  a  referee  to  take 
and  state  an  account,  a  motion  is  made  for  a  new  trial,  the  motion  will  not 
stay  the  proceedings  pending  before  the  referee.  Cfroiother  v.  Rotolandson, 
885. 

10.  When  Notice  to  move  fob  Nbw  Tbial  should  be  Given. —  If  the  case  is 

tried  by  the  Court,  and  findings  of  fact  are  made  and  filed,  and  the  case  is 
then  sent  to  a  referee  to  take  and  state  an  account,  the  necessary  steps  to 
apply  for  a  new  trial  should  not  be  taken  until  the  final  report  of  the 
referee  is  filed.     Id, 

11.  Statement  must  Specify  Bbbob. —  On  appeal  from  an  order  denying  a  new 
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trial,   the  appellate  Court  will  not  entertain  an  objection,  however    wrell 
founded,  unless  It  is  specified  as  an  error  In  the  statement.    Id. 

12.  Diligence  in  Moting  fob  New  Trial. —  If  a  motion  for  a  new  trial  Is  not 
prosecuted  with  due  diligence  it  should  be  dismissed  on  the  application  of 
the  opposite  party.    Eckstein  v.  Odlderwood,  413. 

13.  Waives  of  Right  to  mote  fob  New  Trial. —  If  a  statement  prepared  on 
motion  for  a  new  trial  is  not  filed  within  the  time  prescribed  oy  the  one 
hundred  and  ninety-fifth  section  of  the  Practice  Act,  the  tight  to  more  for 
a  new  trial  'is  waived,  and  when  such  right  is  thus  waived  the  Court  baa 
no  power  to  restore  it.    Hegeler  v.  ^enokell,  491. 

14.  Obobb  granting  New  Trial. —  If  the  statement  on  motion  for  a  new  trial 
is  not  filed  in  time,  an  order  granting  a  new  trial  for  causes  appearing  in 
such  statement  only  will  be  reversed  by  the  appellate  Court.     Id. 

15.  New  Tbial  nr  Cbiicinal  Case. —  The  appellate  Court  will  not,  In  a  criminal 
case,  grant  a  new  trial  on  the  ground  that  the  verdict  is  contrary  to  tlie 
evidence,  if  the  testimony  is  conflicting.    People  v.  Brown,  500. 

See  Practice,  8,  9,  11,  15,  21,  22. 

NONSUIT. 

•1.-  Motion  bob  NoNsniT.— A  party  moving  for  a  nonsuit  should  state  in  hi* 
motion  precisely  the  grounds  upon  which  he  relies,  so  that  the  attention  of 
the  Court  and  the  opposite  counsel  may  be  particularly  directed  to  the 
supposed  defects  in  the  plaintiff's  case.    People  y.  Banvard,  474. 

NOTICE. 
See  Dmao,  1;  Chattel  MoBTaAoa,  4,  6,  6. 

OFFICE. 
See  Legislative  Powbb,  1 ;  Tax  Collectobs,  1 ;  Quo  Wabbahtq,  L 

OFFICERS. 
See  Tax  Collectobs,  1 ;  Legislative  Poweb,  1« 

OUSTER. 
See  Ejectment,  8,  4,  5,  6,  7 ;  Tenants  in  Common,  8,  4. 

PARTIES. 
See  CONPEMNATION  ov  Land,  2;  Appeabancb  in  an  Actiok,  1* 

PARTIES  TO  ACTIONS. 

4 

See  Pabtition,  6.    , 

PAROL  BVIDBNCH. 

1.  Evidence  of  Indebtedness  included  in  a  Voluntabt  7m>0MmNT. — If  a  salt 
Is  brought  to  set  aside  a.  judgment  confessed  voluntarily,  on  the  ground 
that  the  same  is  fraudulent,  the  parties  defendant  cannot  Introduce  parol 
evidence  to  sustain  the  Judgment,  which  will  show  that  the  statement  on 
which  It  was  rendered  was  false,  nor  can  they  introduce  parol  evidence  of 
items  of  Indebtedness  not  only  not  included  in  the  statement,  bnt  by  impli- 
cation excluded  from  it.    WUooaton  T.  Burton,  238. 
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PARTITION.  4 

1.  PAsnnoM  o»  Watsb.— Water  flowlnff  in  a  dlteh  and  owned  by  tenants  in 
common  cannot  be  mechanically  partitioned.  The  only  partition  which  a 
Court  can  make,  which  will  definitely  and  permanently  end  disputes  of 
tenants  in  common  in  water  need  for  mining  purposes,  is  to  order  a  sale 
and  a  distribution  of  the  proceeds.    MoQUlivra^  ▼.  Bv<nm,  96. 

S.  Objict  of  a  Partition  of  Pbopbbtt  itsblf. —  The  object  of  a  partition  of 
the  property  itself  amons  tenants  in  common,  is  to  enable  each  party  to 
obtain  the  title  to  and  the  use  for  all  future  time.  In  seyeralty,  of  some 
definite  portion  of  the  property  owned  in  common,    /d. 

ib  Complaint  in  Pabtition. —  In  a*  complaint  to  obtain  partition  of  land,  a 
general  allegation  that  "  the  premises  cannot  be  diyided  by  metes  and  bounds 
without  prejudice,"  is  sufllcient,  without  an  allegation  of  the  facts  upon 
which  the  plaintiff  relies,  to  obtain  a  particular  mode  of  partition.  Ds 
Uprey  y.  De  Upretf,  831. 

d.  Bamb. — A  complaint  In  partition  is  good  which  is  silent  upon  the  subject  of 
the  mode  of  partition.    Id. 

B.  Pabtibs  to  Suit  fob  Pabtition. — A  married  woman  who^  husband  is  sued 
in  partition  is  a  necessary  party  if  she  claims  a  homestead  right  to  or  an 
Interest  in  the  property  in  dispute.    Id. 

C  DiscLAiMBB  in  Pabtition. —  lu  au  action  of  partition,  a  defendant  cannot 
claim  that  the  action  be  dismissed  as  to  him,  on  the  ground  that  his  answer 
disclaims  any  Interest  in  the  land,  unless  he  has  made  the  disclaimer  In 
absolute  and  unconditional  terms.    Id. 

T.  What  mat  bb  tbibd  in  Pabtition. —  Under  our  practice,  any  question  affect- 
ing the  right  of  the  plaintiff  to  a  partition,  or  the  rights  of  esch  and  all  of 
the  parties  In  the  land,  may  be  put  in  Issue,  tried,  and  determtoed  in  such 
action.    Id. 

8.  Anbwbb  in  Pabtition. — A  defendant  in  partition  is  not  entitled  to  hare  the 
action  dismissed  by  reason  of  the  force  and  effect  of  any  defense  which  ha 
may  set  up  in  his  answer.     Id. 

9.  Facts  to  bb  found  in  Pabtition. —  In  an  action  for  partition,  if  the  Court 
finds  that  the  parties  hold  and  are  in  possession  of  real  property,  as  Joint 
tenants  or  as  tenants  in  common,  in  which  one  or  more  of  them  hare  an 
estate  of  Inheritance,  or  for  life  or  liyes,  or  for  years,  the  partition  should 
he  made,  although  the  findings  may  also  show  that  the  plaintiff,  in  his  com- 
plaint, has  incorrectly  set  forth  the  title  or  Interest  of  the  parties,  or  of 
one  or  more  of  them.  In  the  land.     Id. 

10.  Pabol  Pabtition  of  Land. — A  parol  partition  of  land  owned  by  tenants  in 
common,  could  be  made  In  California  before  the  adoption  of  the  common 
law;  but  the  agreement  for  such  partition  should  be  satisfactorily  proved, 
and  each  tenant  in  common  should  haye  assigned  to  him  and  enter  upon  and 
possess  a  specific  part  of  the  land  in  seyeralty.    Blia§  T.  Yerdugo,  420. 

PART  PAYMENT. 
Bee  Judombnt,  16,  17. 

PATENT. 

1.  JimiciAL  Noticb  of  Procbedings  to  obtain  Patbnt. —  The  Supreme  Court 

will  take  Judicial  notice  of  the  fact,  that  the  claimant  of  land  under  a 

Mexican  or   Spanish   grant,   presented  his  petition  to  the  3oard  of  Land 

Commissioners  for  the  confirmation  of  his  title,  and  that  the  same  was 
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confirmed  by  said  Board,  or  the  District  or  Supreme  Court  of  the  United 
States,  before  th J^atent  was  issued.     Bemple  v.  Hagar,  167. 

2.  Suit  to  Vacate  a  Patbnt  fob  Land. — ^A  patent  issued  by  the  United  8tate»- 
for  a  confirmed  Mexican  or  Spanish  grant  will  not  be  vacated  by  a  State 
Court  because  the  grantee  had  received  a  donation  of  more  than  eleven 
square  leagues  of  land  from  Mexico  or  Spain  before  he  received  the  grant 
confirmed.     Id. 

Bee  Limitations,  Statute  of,  1 ;  Complaiwt,  1 ;  Evidbncb,  10,  11 ;  Land,  1,  2,  8. 

PERSONAL  PROPERTY. 

See  Buildings,  1;  Mortgaob,  8;  Chattels,  1,  2,  8. 

PLEADINGS. 

1.  Pleading  Statute  of  Limitations. —  The  general  allegation  in  an  answer,, 

that  the  action  is  barred  by  the  statute  prescribing  two  or  any  other  number 
of  years  as  the  limitation  for  bringing  the  action,  is  not  the  correct  method 
'    of  pleading  the  Statute  of  Limitations.        Schroeder  v.  Jahnt,  278. 

2.  Answeb   setting   up    Statutb   of   Limitations. —  If   the   complaint   in   an 

action  against  an  administrator  avers  that  the  intestate  received  plaintiff** 
money  in  his  lifetime,  to  keep  the  same  for  plaintiff  as  the  depositary 
thereof  until  the  same  should  be  demanded  of  him,  and  that  the  money 
remained  in  the  intestate's  hands  at  the  time  of  his  death,  subject  to  plain-' 
tiff's  order,  an  answer  which  sets  up  as  a  defense  that  the  cause  of  action 
did  not  accrue  to  plaintiff  within  two  years  next  before  the  death  of  the 
intestate,  and  that  the  same  is  barred  by  the  Statute  of  Limitations,  does 
not  raise  any  issue  in  the  case.    Id, 

8.  Disclaimer  should  be  Absolute. — ^An  answer  which  disclaims  all  interest 
in  the  land  in  dispute,  except  such  as  the  defendant  may  have  under  the 
homestead  law,  by  virtue  of  the  dedication  of  the  land  to  homestead  uses 
by  himself  and  his  wife,  is  not  a  disclaimer.     De  XJvrey  v.  De  Uprty,  881. 

4.  Material  Fact  in  Pleading. — A  statement  in  a  complaint  that  the  contract 
sued  on  was  made  payable  in  a  specific  kind  of  money  is  an  allegation  of  a^ 
material  fact     Wallace  v.  Eldredge,  (No.  2,)  498. 

6.  Denials  in  Answbb  of  Allboations  of  Complaint.— If  the  complaint  con- 
tains averments  of  the  rendition  of  a  Judgment  against  the  defendant  by  a 
Court  of  competent  Jurisdiction,  and  states  the  character  of  the  Judgment, 
an  answer  denying  that  the  defendant  became  or  was  lawfully  bound  by  the 
Judgment,  is  only  a  denial  of  a  conclusion  of  law,  and  does  not  raise  an 
issue  of  fact.  If  the  Judgment  can  be  attacked  collaterally,  the  answer  must 
specify  the  points  of  its  invalidity.  People  v.  Bupervieore  of  San  Fratiofooo^ 
655. 

6.  Same. —  If  a  complaint  avers  the  passage  of  an  ordinance  by  a  municipal 
corporation,  and  the  answer  in  reply  states  in  general  terms  that  the  or- 
dinance is  illegal  and  void,  no  Issue  of  fact  is  raised.     Id, 

Bee  Deed,  11;  Partition,  3,  4,  6,  8;  Wateb  Rights,  8;  Evidence.  12;  Find- 
ings OP  Fact,  3 ;  Answeb,  1,  2 ;  Fobcible  Bntbt  and  Dbtainbb,  5 ;  Pbac- 
TicE,  25 ;  Injunction,  2. 

PLEDGE. 

1.  Sale  of  Personal  Property  Plbdged.- — Personal  property  pledged  to  secure 
a  debt  may  be  sold  by  the  pledgee,  after  the  debt  to  secure  which  It  was 
pledged  has  become  due,  if  the  sale  be  made  at  public  auction  and  after 
reasonable  notice  of  the  time  and  place  of  aale  be  giyea  to  the  pledgee. 
WHson  v.  Brannan,  271. 

See  EviDBNCB,  21. 
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POSSESSION. 
1.  OccrpANCT  or  an  Tsland  for  GATHBRiNe  THfl  E<908  OF  WiLD  Btbds. —  Per- 
•ODB  la  the  casual  and  temporary  occupancy  of  an  Island,  a  part  of  the 
public  domain,  engaged  In  the  pursuit  of  hunting,  fiahlng,  or  gathering  the 
eggs  of  wild  birds  deposited  there,  and  who  do  not  occupy  the  land  for  pur- 
poses of  husbandry,  residence,  or  commerce,  are  not  In  such  possession  of 
the  same  as  to  entitle  them  to  exclude  others  who  desire  to  occupy  It  for  a 
like  purpose,  or  to  Justify  them  In  resisting  by  force  others  who  attempt 
to  land  upon  It  to  engage  In  the  same  pursuit.    People  y.  Batohelder,  72. 

PRACTICE. 

1.  Obdbrs  not  Past  of  Judombnt  Roll. —  If  the  appellant  desires  to  have 
any  intermediate  orders,  not  forming  a  part  of  the  Judgment  roll,  reviewed 
on  an  appeal  from  a  Judgment,  he  must  bring  them  Into  the  record  by 
means  of  a  statement,  together  with  such  facts  forming  the  basis  of  the 
orders  as  are  necessary  to  explain  the  action  of  the  Court  below.  Harper 
▼.  Minor,  109. 

S.  Statbubnt  on  Motion  fob  a  Nbw  Trial. —  The  ofBce  of  a  statement  on  mo- 
tion for  new  trial  is  to  bring  into  the  record  those  matters  only  which  arise 
in  the  progress  of  a  trial,  and  constitute  the  basis  of  the  motion  under  the 
fifth,  sixth,  and  seyenth  subdivisions  of  section  one  hundred  and  ninety- 
three  of  the  Practice  Act,  and  which  the  appellant  desires  to  have  reviewed 
on  appeal  from  the  order  granting  or  refusing  a  new  trial.    Id, 

S»  Btatbmbnt  on  Appbal. — The  office  of  a  statement  on  appeal  is  to  bring  into 
the  record  those  orden  and  rulings,  together  with  the  facts  necessary  to 
explatai  them,  which  are  made  in  other  stages  of  the  proceedings  in  the  ease, 
and  not  during  the  progress  of  the  trial,  and  not  contained  la  the  Judg- 
ment roll.    /d. 

4.  Bbvibw  of  Qubstionb  of  I^aw  abisxng  during  thb  Trial. — ^An  appellant 

who  does  not  wish  to  raise  any  questions  in  the  appellate  Court  as  to  tha 
sufficiency  of  the  evidence,  may  have  questions  of  law  arising  in  the  progrea* 
of  the  trial  reviewed,  by  making  a  statement  of  such  rulings,  with  sufficient 
evidence  to  show  their  materiality,  or  may  embody  them  in  a  bill  of  excep- 
tions, and  in  this  way  have  them  reviewed  on  appeal  f r(Mm  the  Judgment    Id. 

5.  What  E^vidbncb  should  bb  containbd  in  Statbubnt. —  If  the  appellant 

insists  that  the  verdict  is  not  supported  by  the  evidence,  the  statement 
should  state  in  what  particulars  it  is  insufficient,  and  contain  all  the 
evidence  on  the  point  or  points  relied  on,  but  the  evidence  not  bearing  upon 
the  point  or  points  relied   on  is  Irrelevant.    Id. 

•.  Obdbrs  and  Rulings  in  Statement. —  The  statement  on  appeal  should  eon- 
tain  only  such  orders  and  rulings  as  the  appellant  desires  to  have  reviewed, 
and  the  facts  necessary  to  explain  the  action  of  the  Court  below  thereon. 
Id. 

T.  Costs  of  Ibrblbvant  Matter  in  Record. —  When  irrelevant  matter  to  any 
considerable  extent  is  introduced  into  the  record  on  appeal,  the  Supreme 
Court  will  visit  the  party  who  insisted  upon  its  Introduction  with  the  costs 
of  that  portion  of  the  record,  f^ether  he  succeeds  upon  the  merits  of  the 
ease  or  not    Id. 

%,  TiiCB  TO  GIVE  Notice  of  Motion  fob  a  Nbw  Trial. —  The  District  Court 
has  power,  without  the  consent  of  the  parties,  upon  the  appllcatlou  of  the 
party  intending  to  move  for  a  new  trial,  and  upon  good  cause  shown,  to 
extend*  the  time  within  which  to  give  notice  of  such  motion  thirty  days 
beyond  the  time  prescribed  by  the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act    Id. 

t.  TiMB  TO  FiLB  Statement  on  Motion  fob  New  Trlau — If  tbt  time  for 
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glTlng  notice  of  motion  for  a  new  trtel  to  extended  by  the  Gonrt,  the  party 
to  whom  the  extension  to  giren  has  fire  days  from  the  time  notlee  to  firett 
within  which  to  file  his  statement,  as  an  abaolnte  right,  and  the  Goort  hmm 
power  to  extend  the  time  twenty  days  farther.    Id^ 

10.  Statbmbnt  on  Appbai*. —  If  the  party  who  appeals  from  a  Judgment  does  not 
file  and  serve  a  statement  on  appeal  within  twenty  days  from  the  data  of 
the  Judgment,  his  right  to  make  a  statement  to  waived.    14. 

11.  Rbcoid  on  Appbal. —  On  an  appeal  from  an  order  dismissing  a  motion  for  m, 
new  trtol,  when  the  obly  point  Is  as  to  whether  the  statement  was  filed  1a 
time,  it  is  not  necessary  to  insert  the  statement  itself  in  the  record.    Id. 

12.  Appeal  fbom  Judombnt. —  On  an  appeal  from  a  Judgment,  if  bo  errors  are 
assigned  In  the  record,  the  appellate  Court  will  only  revtew  the  Jodgmeat 
roll.    Millard  T.  Hathaway  et  al.  187. 

13.  Waives  of  Failubb  to  file  Statement  and  bbetb  NonCB. —  If  the 
denying  a  motion  for  a  new  trial  states  that  the  motion  was  submitted  \ 
the  statement  and  affidavits  by  consent  of  the  respective  attorneys,  tha 
spondent  is  precluded  in  the  appellate  Court  from  saying  that  tiie  stat 
was  not  filed  in  time,  or  that  the  notice  of  intention  to  move  for  a  new  trlaJ 

^     was  not  filed  or  served.    Id, 

14.  Statements  and  Bxceptionb. — A  statement  on  motion  fte  new  trial,  or  a 
bill  of  exceptions,  should  contain  only  so  much  of  the  evidence  or  a  refterenea 
thereto  as  may  be  necessary  to  explain  the  grounds  specifically  set  forth  aa 
causes  for  new  trial.  Judges  or  Courts,  In  settling  statements,  ahonld  ia» 
that  the  above  rule  Is  complied  with.    McMim  t.  Whekm,  S19. 

15.  Statement  on  Application  worn  Nbw  Tbial.— A  statement  on  applteatlDB 
for  a  new  trtol,  which  does  not  specify  the  particntor  errors  relied  oa,  or  If 
it  is  claimed  that  the  evidence  to  insufficient  to  warrant  tha  vtrdlet,  the 
particulars  In  which  the  evidence  la  alleged  to  be  insafflclcnt,  ahould  be  dia> 

^     regarded  by  the  Court.    Bwmett  T.  Foaheoo,  .400. 

10.  Statement  on  Appeal. — ^A  statement  <«  appeal  from  the  Judgment  which 
does  not  specify  the  errors  relied  on,  is  insufficient     Id. 

17.  Place  for  Assionmnt  of  Bbbobs. —  The  place  for  an  assignment  of  arrors 

is  In  the  statement,  and  not  in  the  notice  of  appeaL    Id. 

18.  Appeal  on  Judoment  Roll. —  If  there  is  no  statement  on  appeal,  no  spadfl- 
cation   of   errors    is   required.      Id. 

19.  Agreed  Statement  of  Facts. —  If  the  parties  agree  to  a  statement  of  facts, 
and  stipulate  that  it  may  be  used  by  either  party  in  any  and  all  proceed- 
ings !n  the  action,  the  statement  of  facts  becomes  a  part  of  the  Judg- 
ment roll.    Id. 

20.  Appeal  from  Judgment. —  On  an  appeal  from  a  Judgment,  the  Court  will 
not  review  the  evidence  for  the  purpose  of  determining  whether  the  findingB 
of  fact  are  warranted  by  the  evidence.    Burnett  v.  Paoheoo,  409. 

21.  Statement  on  Application  for  New  Tbial. —  If  a  new  trtol  on  the  ground 
of  errors  occurring  at  the  trial  is  asked  for,  the  statement  should  specify 
the  particular  errors  relied  on,  and  if  it  does  not  It  should  ha  dtoregarded 
by  the  Court.    Partridge  v.  San  Francisco,  416. 

22.  Act  oovbbning  Statements  for  New  Trial. —  The  Act  of  1868,  amending 
the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act,  to  tha  law 
governing  the  preparation  of  sUtements  on  motion  for  new  trial  made 
after  its  passage.     Id. 

tS.  Statement  on  Appeal  from  a  JfTDOMBNT. — A  party  who  appeals  from  a 
Judgment  or  an  order,  with  a  statement  annexed  to  tha  Judgment  roll, 
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must  specify  particularly  In  his  statement  the  groimda  upon  which  ht 
Intends  to  rely  on  the  appeal.    People  ▼.  Bamvar4,  474. 

24.  Appeal  from  a  Judombnt. —  On  an  appeal  from  a  judgment,  the  appellate 
Court  cannot  consider  the  qnestlon  whether  the  llndlnga  of  fact  are  JnsCllUd 
by  the  evidence.    Id, 

86.  BuppLTiNG  THB  PuLcs  OF  A  L08T  Plbadiko. —  If  a  pleading  In  a  pending  ac- 
tion Is  lost.  Its  place  can  only  be  sopplled  by  motion  based  upon  affldaTlts 
showing  what  the  lost  pleading  contained,  and  the  serrlce  of  personal  notice 
npon  the  opposite  party  of  the  Intention  to  more,  which  notice  mnat  1m 
snflclently  explicit  to  adylse  him  of  what  is  Intended,  as  well  as  to  enablo 
him  to  controTert  the  affldaylts  submitted.    People  t.  OamUs,  622. 

1%.  Makimo  dp  Tbanbcbipt  on  Apvsal. —  If  an  amended  eomplalnt  and  answer 
are  filed,  and  no  question  arises  on  the  original  pleadings,  it  U  not  necessary 
to  include  them  In  the  transcript  on  appeal.  Other  abbrerlatlons  of  tran- 
script are  Indicated  In  the  opinion.     Jforrfner  t.  Smith,  649. 

27.  SBTTLnMBNT  OF  BTATBUSNT  AND  AMBNDMBNT8  THBBSTO. The  OoUTt  ShOUld 

not  settle  a  statement  made  in  support  of  a  motion  to  set  aside  a  nonsuit 
which  does  not  specify  the  errors  upon  which  the  moylng  party  will  rely,  nor 
should  it  entertain  a  motion  to  amend  the  same  after  It  has  been  filed  and 
serred  on  the  opposite  party.    Levy  v.  Qetleaon,  686. 

28.  Same. —  Such  statement  should,  on  motion  of  the  opposite  party,  he  strlekMi 

from  the  files  of  the  Court,    /d. 

29.  Statbmbnt  on  Appbal. — ^A  statement  which  does  not  purport  to  be  a  state- 
ment on  appeal,  cannot  be  considered  on  an  appeal  from  the  judgment. 
Id, 

80.  Appbal  fbom  Obdkb  Rbfusino  to  Rbtax  Costb.— An  appeal  cannot  be  taken 
from  an  order  denying  a  motion  to  retax  costs  made  before  final  judgment. 
Id. 

81.  Bamb. — An  order  denying  a  motion  to  retax  costs  should  be  reylewed  by  an 
appeal  from  the  judgment,  and  annexing  a  statement  to  the  judgment  roll. 
Id, 

82.  Rbtibw  of  Obdbb  Granting  Nonsuit. —  The  District  Court  cannot  review  an 
order  granting  a  nonsuit  upon  a  motion  to  set  aside  the  nonsuit     Id. 

Bee  Judgment,  2,  3,  4,  5,  6,  7,  11,  12;  Jury,  2;  Nbw  Trial,  6,  6,  7,  8,  9,  10, 
11,  12,  13,  14 ;  Spbciftc  Contract  Act,  2,  8 ;  Appbal,  1 ;  Appbabancb  in  an 
Action,  1 ;  Bpbcial  Vbrdict,  1 ;  Consolidation  of  Agtionb,  1 ;  Mandamus, 

PRE-EMPTION. 

1.  Entry  on  Inclosbd  Public  Land  to  Pre-empt. —  If  the  defendant  in   an 

action  to  recover  the  possession  of  land.  Justifies  his  entry  upon  the  prior 
possession  of  the  plaintiff  on  the  ground  that  the  land  was  public  land, 
subject  to  the  pre-emption  laws  of  the  United  States,  and  that  he  entered  in 
pursuance  of  said  laws,  with  Intent  to  pre-empt,  occupy,  and  enter  the  land 
In  accordance  with  the  proTisions  of  the  same,  it  devolyes  on  htm  to  show 
that  he  is  one  of  the  persons  entitled  to  the  benefit  of  said  laws.  Page  y. 
Hohbs,  484. 

2.  Right   to  Prb-bmpt  Buscol  Rancho. — A  declaratory  statement  under  the 

pre-emption  laws  In  relation  to  land  within  the  l>onndarles  of  the  Buscol 
Rancho,  made  by  one  who  was  not  a  ho»a  fide  purchaser  from  Vallejo,  at  any 
time  between  March  3d,  1863,  and  October  16th,  1864,  was  of  no  effect 
The  Act  of  March  8d,  1868,  withdrew  said  land  from  tbe  operation  of  the 
pre-emption  laws  until  October  16th,  1864.  Id, 
8.  What  Pbb-bmftionbb  must  PRoya. —  One  claiming  to  hold  public  lands  as  a 
pre-emptor,  as  against  a  prior  possessor,  must  show  that  he  is  one  of  tha 
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class  of  persons  entitleu  to  pre-empt,  and  that  he  has  performed  tb«  lets 
prescribed  bj  the  pre-emption  laws,  or  the  prior  possession  will  prermlL  ML 
See  SuscoL  IUncho,  1,  2. 

PEESCRIPTION. 
Bee  Wateb  Rights,  1,  2,  8. 

PBOMISSORT  NOTES. 
L  PuBCHASB  or  NoTs  PAST  DuB. —  One  who  purchases  a  promissory  note 
due,  bnt  which  has  been  paid  before  the  purchase.  Ukes  it  sofeject  to 
defense  of  payment,  eren  If  he  was  Ignorant  at  the  time  of  his 
that  it  had  been  paid.    Blgin  t.  HUl,  878. 

See  Bab,  1. 

PUBLIC  LANDS. 
Bee  Laicd*  1,  2,  8,  4;  School  Lanim,  1,  1. 

PUBLICATION  OF  NOTICE. 

See    CONDBMNATION    OF    LAND,    >• 

PUEBLO  LANDS. 

1.  PowBB  TO  Oramt  OB  Lbasb  Pubblo  LANDS. —  Under  the  Mexican  law  tbm 
power  to  grant  or  lease  pueblo  lands  was  rested  in  the  municipal  anthorl- 
ties ;  but  this  power  was  limited  to  the  granting  of  house  lots  for  building 
purposes,  and  lots  two  hundred  yaras  square,  called  9uert6B,  for  eoltiyating 
or  planting  as  gardens,  ylneyards,  orchards,  etc.    Redd4mo  T.  White,  280. 

8.  Lkasb  of  Pubblo  Lands. — ^A  lease  of  four  hundred  acres  of  pueblo  land 
for  ninety-nine  years  made  by  the  municipal  authorities  of  a  pueblo  in  Cali- 
fornia in  1847,  was  yoid  for  want  of  power  in  the  authorities  to  make  the 
lease.     Id, 

QUO  WARRANTO. 

1.  JuDGMBNT  IN  Quo  Wabbanto. —  lu  an  action  of  ««o  warranto  to  determlna 
the  right  to  an  office,  where  the  relator  claims  the  office  as  against  the  In- 
cumbent, the  Court  may  not  only  determine  the  right  of  the  defendant,  bat 
of  the  relator  also ;  and  it  it  determines  in  fayor  of  the  relator,  may  render 
Judgment  that  the  defendant  forthwith  deliyer  up  to  the  relator  the  ofllcn. 
People  y.  Banvard,  474. 

RAILROADS. 

Bee  Constitutional  Law,  5,  6;  Municipal  Cobpoxation,  8^ 

REAL  PROPERTY. 
See  Buildings.  1 ;  Mobtoaqb,  Z. 

RBCORD&  I 

Bee  Dbbd,  1.  ^ 

RECORDS  OP  COURT. 
L  PowBB  OF  Judob  at  Chambbbs. — ^A  Judge  at  Chambers  has  no  power  t» 
make  an  order  directing  the  Clerk  of  his  Court  to  enter  in  the  minutes  of 


INDEX.  727 

the  Court,  nunc  pro  tunc,  an  order  alleged  to  baY«  been  made  in  open  Court. 
Begeler  ▼.  Henckell,  491. 

%  AMSNDM^^«T  or  Entbibs  of  Clebk  of  ConRT. —  Clerical  errors  and  mis- 
prisions with  respect  to  entries  of  Judicial  proceedings  may  be  corrected  by 
tbe  Court  even  after  the  adjournment  of  the  term,  but  the  record  itself 
must  show  tbt  error.    Id, 

Z,  Bktbt  of  Obdbb  of  Coubt  nune  pro  tunc. — A  Conrt  has  no  power,  after  th« 
adjournment  of  a  term,  to  direct  the  Clerk  to  enter  in  the  minutes,  nmno 
pro  tunc,  an  order  made  at  the  adjourned  term,  where  there  ia  nothing 
in  the  record  to  show  that  such  order  was  mada.     /<L 

Bee  Pbacticb,  25. 

RECORD  OF  DEED. 
Bee  Debo,  7,  8,  0. 

REFEREE. 
1.  Taking  an  Account  bt  a  Rbfbbbb. —  If  a  conveyance  Is  set  aside  at  the  salt 
of  the  grantor,  because  of  his  insanity  at  the  time  of  its  delivery,  the  ac- 
count taken  under  the  decree  should  include  such  property  only  as  passed 
into  the  hands  of  the  grantee  under  the  transfer.  Oroujiher  t«  Rowland9<m, 
887. 

RELEASE. 

Bee  CONYBTANCB,  1« 

REPLEVIN. 

1.  Action  fob  Claim  and  Dbliyeby  of  Pbbsonal  Pbopbbtt.— The  action  for 
the  *'  claim  aftd  delivery  of  personal  property  "  under  our  practice,  is  at 
least  commensurate  with  the  action  of  detinue  at  common  law.  McLaughlin 
V.  Piatti,  464. 

S.  Bill  of  Salb  of  Pabt  of  a  Hbbo  of  Cattlb. — A  bili  of  sale  of  a  given 
number  of  cattle — part  of  a  herd  running  on  the  seller's  ranch — giving  the 
purchaser  the  right  to  select  the  number  sold  and  take  the  same  imme- 
diately, gives  to  the  purchaser  the  right,  after  demand  and  refusal,  to 
recover  possession  of  the  entire  herd  in  an  action  at  law,  and  then  select 
the  number  purchased,  and  return  the  residue  to  the  seller    Id, 

RES  JUDICATA. 
Bee  Fobmbb  Judoubnt  in  Bab,  4^ 

ROADS. 
Bee  Toll  Roads,  1;  Injunction,  1,  2,  8. 

ROBBERY. 

t.  RoBBEBT. —  If  the  Court  in  Its  chrrge  to  the  Jury  characterizes  the  crime  of 
robbery  as  an  "outrage,"  It  Is  not  calculated  to  prejudice  the  cause  of 
the  defendant,  or  do  him  an  Injury.    People  v.  Pool,  572. 

Bee  Homicide,  5;  Cbiminal  Cabbs,  11. 

SALE   OF  CHATTELS. 
Bee  CHATTBLcr,  1,  2,  8 ;  Rbplbvin,  S, 
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BAM  FRANCIBCO. 

1.  Consolidation  Act  ab  to  Btbbnt  Imfbotbkbmts.— -Tbe  Legli|atitre  has  not, 
1)y  the  Consolidation  Act  for  tbe  goTernment  of  Ban  Frandsoo,  and  the 
amendments  thereto  prior  to  1862,  done  anything  more  than  to  provide  f6r 
a  lien  upon  lots  adjacent  to  a  street  for  improyements  made  on  the  street, 
and  define  the  manner  in  which  the  same  may  be  enforced.  Theafi  Acts  do 
I  not  create  any  personal  liability  on  the  part  of  the  ownere  of  ancfa  lots  for 
rach  improyements,  nor  does  the  amendment  of  1882  create  any  personal 
liability  for  work  done  or  to  be  done  nnder  contracts  entered  into  before  lt» 
passage.    Oreiffhton  ▼.  Manaon,  621. 

S.  Resolution  to  gbadb  Btbbiit  in  Ban  Fbancisco. — ^A  resolution  of  the  BoarA 
of  BoperTisors  of  the  City  and  Connty  of  San  Francisco  of  intention  U> 
grade  a  street,  must  be  presented  to  the  President  of  the  Board  for  hia  ap- 
proval; and  if  not  so  presented,  no  lien  can  be  enforced  on  the  lot» 
adjacent  to  the  street  for  assessments  for  grading  the  same.    Id. 

8.  Countbhsionino  Bonds  or  Ban  Fbancisco  to  Cbntsal  PACinc  Raxlboai> 
Company. —  The  Clerk  of  the  City  and  County  of  Ban  Francisco  ia  not  In 
default  for  not  countersigning  the  bonds  required  to  be  issued  by  the  Act  of 
1863,  authorising  said  city  to  subscribe  to  the  capital  stock  of  the  Central 
Pacific  Railroad  of  California,  until  the  Board  of  Buperyisors  direct  him  to 
countersign  the  same  or  afford  him  an  opportunity  to  do  so  in  their 
presence,  and  he  refuses.    People  ▼.  Bupervisore  of  Bam  FranoUco,  669. 

Bee  COBONBB,  !• 

BAM  MATEO  COUNTY. 
Bee  Toll  Roads,  1. 

BATIBFACTION  OF  JUDGMENT. 
Bee  JUDOMBNT,  16,  17. 

BCHOOL  LANDS. 
1.  BsLBCTiON  or  School  Lands  bx  a  Statb. — A  selection  of  public  lands  made 
by  the  authorities  of  a  State  in  lieu  of  the  sixteenth  and  thirty-sixth  sec- 
tions granted  to  the  State  for  school  purposes,  before  the  lands  selected 
have  been  surTeyed  by  the  United  States,  and  the  surrey  approred,  is  In- 
valid, and  confers  no  title  upon  the  State.    Orogan  ▼.  Knight,  517. 
8.  Balb  or  Unsubvbtsd  Lands  bt  a   Statb. — A  sale  and  certificate  of  pur- 
chase made  by  a  State  of  lands  selected  by  the  State  in  lien  of  the  sixteenth 
and  thirty-sixth  sections,  before  the  lands  thus  selected  and  sold  have  bee& 
surveyed  and  the  surrey  approved  by  the  United  States,  confers  npon  the 
■         grantee  of  the  State  no  title  or  right  of  possession.    Id, 

BBRVICB  OF  SUMMONS. 
•  Bee  Summons,  1,  2,  8,  4. 

SHERIFF'S  BALB. 

1.  PLAiNTirr  PSBSUVBD  TO  KNOW  DBrECTS  IN  Pkoceedinos. —  If  the  plaintiff  In 
an  action  of  foreclosure  purchases  the  property  at  SherllTs  sale,  he  is  pre- 
sumed to  buy  with  full  knowledge  of  all  defects  in  the  proceedings  relating 
to  service  of  summons.    Btelnhaoh  v.  Leeae,  207. 
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SPECIAL   VBRDICT. 

1.  BPECiAii  Vebdict  ov  ▲  JUBT. —  It  Ig  the  province  of  the  Court  to  determine 
as  to  what  particular  facts  the  Jury  shall  find  specially,  and  neither  party 
has  the  rl^ht  to  dictate  the  terms  of  any  particular  question  to  he  snbmltte^^ 
to  the  Jury.    American  Company  ▼.  Bradford,  864« 

See  Criminal  Cases,  5. 

SPECIFIC  CONTRACT  ACT. 

1.  Specific  Conthact  Act. —  The  Act  of  eighteen  hundred  and  slzty-three,  com* 

monly  called  the  "  Specific  Contract  Act,'*  applies  to  contracts  made  before 
as  well  as  after  Its  passage.    OtU  ▼.  Haeeltine,  82. 

2.  Specific  Contbact  Act. —  The  Act  of  April  27th,  1863,  commonly  called  the 

"  Specific  Contract  Act,'*  does  not  authorise  the  rendition  of  a  Judgment  t» 
be  paid  and  collected  In  a  specific  kind  of  money,  except  In  an  action  on  a 
contract  or  obligation  In  writing  made  payable  In  a  "  specific  hind  of  money 
or  currency/'  or  In  an  action  for  the  recovery  of  money  received  In  a. 
fiduciary  capacity  or  to  the  use  of  another.  Reed  v.  Bldredge,  347. 
8.  Action  on  Judgment  bendebed  Pbiob  to  Apbil  27th>  1863.  — In  an  action 
upon  a  Judgment  rendered  prior  to  the  passage  of  the  Act  of  April  27th, 
1863,  commonly  called  the  "  Specific  Contract  Act,"  the  Court  has  no  power 
to  annex  to  the  Judgment  rendered  an  order  or  direction  specifying  the  kind 
of  money  In  which  payment  must  be  made  In  satisfaction  of  the  Judgment. 
id.  • 

See  Judgment,  7,  12. 

SPECimC  PERFORMANCE. 
See  Equity,  1,  2. 

STATE   COURTS. 
1.  Judgments  of  Fedebal  Coubts. —  State  Courts  cannot  set  aside  or  Indirectly 
review  the  Judgments  of  the  Federal  Courts  made  In  matters  of  which  tht 
if'ederal  Courts  have  Jurisdiction.     Semple  v.  Bagar,  168. 
See  Patent,  2. 

STATE  DEBT. 
See  Constitctioxal  Law,  2,  S. 

STATEMENT. 
See  Practice,  2,  S,  4,  5,  6,  9,  10;  New  Trial,  6,  0. 

STATUTORY   CONSTRUCTION. 
Bee  Legal  Tender  Notes,  1,  2 ;  Money,  1,  2 ;  Condemnation  of  Land,  1 ;  Wh 

NICIPAL   CORPORATION,    6. 

STREETS. 
Bee  Municipal  Corporation,  1,  2,  8,  4,  S. 

SUBSCRIBING  WITNESS. 
Bee  Deed,  10;  Evidence,  7» 

SUPREME  COURT. 
Bee  Juri8dictioh»  1* 
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SUMMONS. 

1.  Sebviod  of  Summons  bt  Publication. —  Where  service  of  eammons  U  had  Iqr 

publication,  proof  of  the  publication  can  only  he  made  by  the  affldayit  of  thm 
printer,  hia  foreman,  or  principal  clerk;  and  the  affidavit  ahoald  state  that 
the  person  taking  the  same  holds  one  of  these  positions.  An  affidavit  com- 
mencing in  this  way :  "  A.  B.,  principal  clerk,  etc.,  *  *  being  swom, 
deposes,'*  etc..  Is  insufficient,  and  would  not  give  the  Court  Jurlsdictfon  of 
the  person  of  the  defendant    Btelnhaoh  v.  Leese,  297. 

2.  Sebticb  or  Summons  bt  Publication. —  When  an  order  is  made  for  the  serfs- 

ice  of  summons  by  publication,  and  a  summons  is  issued,  and  a  supple- 
mental complaint  Is  afterwards  filed  and  a  summons  issued  thereon,  tho 
original  action  becomes  merged  in  the  action  as  supplemented,  and  the  Court 
will  not  acquire  Jurisdiction  of  the  persons  of  absent  defendants  by  publica- 
tion of  the  original  summons ;  but  the  summons  issued  on  the  supplemental 
complaint  must  be  served  by  publication.    MoMinn  ▼.  Whclan,  809. 

t.  How  Summons  should  bb  Publxshbd.— If  service  on  a  defendant  la  at- 
tempted to  be  procured  by  publication,  the  summons  must  be  published  as 
it  was  when  the  order  of  publication  was  made.    Jd. 

4.  JuBiSDiCTiON  OF  Pbbson. —  If  Jurisdiction  of  the  person  of  defendant  is  to  be 

acquired  by  publication  of  the  summons  In  lieu  of  personal  service,  the  mods 
prescribed  must  be  strictly  pursued,  and  in  such  case  there  will  be  no  pro- 
sumption  in  favor  of  Jurisdiction.    Jd. 

See  ShbbiiVs  Salb,  1. 

SUSCOL  &ANCHO. 

1.  Act  ov  Conobbss  concebnino  Suscol  Rancho. —  The  Act  of  Congress  eC 
March  Sd,  1863,  providing  for  the  survey  and  sale  to  the  purchasers  from 
Yallejo  of  the  land  known  as  the  Suscol  Rancho,  withdraws  said  land  from 
the  operation  of  the  general  laws  providing  for  the  disposal  of  the  public 
lands.    Hasttnga  ▼.  MoOoogin,  86. 

5.  Suscol  Rancho. —  Prior  possession  by  an  inclosure,  and  a  claim  made  before 

the  Register  and  Receiver  to  purchase  land,  a  portion  of  the  so-ealled 
Suscol  Rancho,  within  one  year  from  March  Sd,  186S,  by  one  who  was  a 
hona  fide  purchaser  from  Tallejo,  entitles  him  to  recover  in  ejectment  as 
against  one  who  enters  after  March  3d,  1868,  and  claims  the  same  land 
under  the  general  pre-emption  laws  of  the  United  States.  Id, 
See  Pbb-bmption,  2. 

SWAMP   AND   OVERFLOWED   LAND& 

L  Swamp  and  Ovbbflowbd  Lands. —  The  Act  of  Congress  of  September  t8» 
1850,  granting  to  California  the  swamp  and  overflowed  lands  within  the 
State,  vested  In  said  State  the  absolute  ownership  of  all  said  lands  then 
undisposed  of,  and  the  title  of  the  State  In  no  way  depends  upon  the  issn- 
ance  of  a  patent  to  the  State  by  the  United  Statea    Keman  v.  Griffith,  88. 

1  Same. —  The  State  of  California,  since  the  28th  day  of  September,  1860,  has 
had  the  absolute  power  of  selling  the  swamp  and  overflowed  lands  within 
its  limits.    Id, 

X  Same. —  The  Government  of  the  United  States  has  no  right  to  determine  bj 
an  ew  parte  survey  of  its  own  what  are  and  what  are  not  swamp  and  over- 
flowed landA  in  this  State.    Id, 
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4.  EviDBNCB  AS  TO  LAifD  BEING  SwAiip  OB  Otbbflowbd.— One  who  clalmi  a 

tract  of  land  under  a  patent  lasued  to  him  by  this  State,  conveying  the  same 
as  swamp  land  and  overflowed  land,  la  not  bound.  In  an  action  of  ejectment 
brought  by  him  against  one  claiming  under  the  Homestead  Act,  by  a  survey 
of  the  United  States  designating  the  same  as  high  land,  but  may  introduce 
evidence  of  the  real  character  of  the  land.     Id. 

5.  Same. —  The  fact,  whether  a  given  tract  of  land  is  awamp  or  overflowed,  or 

dry  land,  cannot  be  determined  by  the  separate  decision  of  either  the  State 
or  the  United  States,  but  must  be  settled  by  evidence  given  in  the  course  of 
judicial  proceedings.    Jd, 

TAX. 

1.  Assessment  must  fix  Valuation  ov  Pbofbbtt. — An  assessment  of  town 
lots  for  taxation,  which  does  not  give  their  cash  valuation  either  in  gross  or 
detail,  is  radically  defective.  Figures  placed  opposite  town  lots  in  an  as- 
sessment roll,  without  any  statement  whether  they  stand  for  cents,  dollars, 
or  eagles,  do  not  fix  any  valuation  to  the  same.     HurlJmtt  v.  Butmop,  54. 

S.  License  to  do  Business  not  a  Tax. —  A  license  paid  to  keep  a  stallion  Is 
not  a  tax  upon  his  assessed  value.    Anderson  v.  DoU,  607. 

See  Deed,  2;  Municipal  Cobpobation,  2,  4,  5,  6;  Tax  TItli^  1* 

TAXATION. 
Bee  Constitutional  Law,  1« 

TAX  COLLECTORS. 

1.  Compensation  ov  Tax  Collectobs. —  The  Legislature  has  the  power  to 
enaet  a  law  directing  the  Collector  of  Taxes  for  a  county  to  pay  one  half 
of  the  compensation  allowed  him  by  law  for  the  collection  of  the  same 
Into  the  County  Treasury  for  the  benefit  of  the  General  Fund.  SoUmb 
County  T.  Heville,  468. 

TAX  DEED. 

See  Deed,  2;  Evidence,  9;  Tax  Title,  !• 

TAX  TITLE, 
t.  Claimant  ov  Land  cannot  acquibe  Tax  Title. —  One  who  is  In  possession  of 
land,  claiming  it  as  his,  when  it  is  assessed  for  taxes,  cannot,  by  falling  to 
pay  the  tax  and  allowing  the  land  to  be  sold  for  the  same,  and  becoming 
the  purchaser,  and  obtaining  a  SherifT's  deed,  acquire  a  title  to  it.  MoMUm 
T.  Whelan,  317. 

TENANT. 

V  Denial  of  Landlobd*s  Titus  bt  Tenant.— If  a  tenant  denies  his  landlord's 
title,  the  denial  makes  him  a  trespasser,  and  he  is  not  entitled  to  notice  to 
quit  before  the  commencement  of  an  action  by  the  landlord  to  recover  pos- 
session of  the  premises.    Bolton  ▼.  Landera,  {No,  1,)  104. 

TENANT  AT  WILL. 
Bee  Ejectmbnt,  1. 

TENANTS  IN  COMMON. 

1.  Bale  bt  Tenants  in  Common.— If  two  persons  own  a  tract  of  land  as  ten- 
ants in  common,  and  one  of  them  conveys  to  a  third  person  a  ditch  crossing 
the  same,  and  the  other  afterwards  conveys  to  another  third  person  the  same 
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ditch,  the  deeds  are  valid  cooTeyances  as  between  the  parties,  and  the 
sons  to  whom  the  conveyances  are  made  become  tenants  in  common  In  thm- 
property.     Reed  v.  Spieer,  61. 

2.  OccupANCT  OF  Common  Lands  by  Tenants  in  Common. —  Tenants  In  com- 
mon hold  their  lands  by  unity  of  possession,  and  each  and  every  of  them  ba» 
the  right  to  enter  opon  and  occupy  the  whole  of  the  common  landa  mnA 
every  part  thereof.    Carpentier  v.  Webster,  644. 

8.  Possession  of  one  Tenant  in  Common. —  One  tenant  In  common  lias  na 
share  except  that  which  is  undivided,  and  has.  no  right  to  exclude  his  co- 
tenant  from  any  portion  of  the  common  lands.     Id. 

4,  Demand  or  Possession  bt  Co-Tenant. — A  demand  made  by  a  tenant  In 
common  of  a  co-tenant  in  possession  to  be  let  into  possession  of  every  part 
of  the  common  lands,  is  not  a  notice  to  the  co-tenant  in  possession  to  anlt. 
Id, 

See  Pabtition,  2,  9,  10 ;  Homestead,  1 ;  Ejectment,  8»  4,  6,  6,  7. 

TESTIMONY. 
See  Tbust,  2,  3,  4;  Evidence,  16,  10,  20. 

TITLE. 
See  Tax  Title,  1« 

TOLL  ROADS. 
1.  Toll  Road  in  San  Mateo  County. —  The  Act  of  March  24,  186S,  entitled 
*'  An  Act  to  allow  James  B.  Nuttman,  Marcus  Harlow,  and  their  associates 
or  assigns  to  construct  a  toll  road  In  the  County  of  San  Mateo^'*  does  not 
confer  upon  said  Nuttman  and  Harlow,  and  their  associates  or  assigns,  tha 
right  to  appropriate  the  county  road  then  in  use  in  San  Mateo  County  to 
their  use  and  purposes  for  such  toll  road.    Mahoney  ?•  Nutima;  S43b 

TRANSCRIPT. 
See  Pbactice,  261. 

TRESPASS. 
Bee  Injunction,  1,  2,  t. 

TREASI  RBR  OP  STATH. 
See  Judgment,  8. 

TRIAU 
Bee  Instbuctions  to  Jubt,  1 ;  Chabob  of  Coubt,  1* 

TRrST. 

1.  When  Trust  Cr>uted,  and  How. —  When,  on  the  purchase  of  property,  tb» 

conveyance  of  the  legal  estate  is  taken  in  the  nsme  of  one  person,  while  tb* 
consideration  is  given  or  paid  by  another,  a  resulting  or  presumptive  trust 
Immediately  arises,  and  the  person  named  In  the  conveyance  will  be  •» 
trustee  for  the  party  from  whom  the  consideration  proceeds.  MiUard  T» 
Hathatrap.  139. 

2.  Implied  Trust  —  Proof  of. —  Tlie  facts  constituting  an  Implied  trust  can  1» 

proved  by  parol  testimony.     Td. 
8.  Recital  in  a  Deed. —  The  recital  In  a  deed  that  the  purchase  money  of  tk» 
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property  thereby  eonyeyed  was  paid  by  the  grantee^  ta  not  condnslTe  that 
■veh  was  the  fact  In  an  action  brought  by  an  alleged  oestui  ffve  tru9t 
against  the  grantee  as  trustee  to  establish  the  tmst  The  recital  may  be 
eiplahMd  or  contradicted  by  parol  testimony.    Id, 

4.  Pnoors  IN  Action  to  Establish  Implud  Tbcst. —  In  an  action  brought  to 
establish  an  Implied  trust,  on  the  ground  that  the  deed  was  executed  to  tee 
party  and  the  purchase  money  furnished  by  another,  the  party  alleging  the 
implied  trust  must  prore  clearly  that  the  money  belonged  to  him;  and  If 
the  testlmeny  is  merely  parol,  It  will  be  received  with  great  caution.    Id, 

Cb  Stipulation  of  CettMi  Que  to  bbpat  Monbt  to  TBUSTm.^  Where  one  pays 
the  purchase  money,  and  the  deed  is  executed  to  another,  the  law  implies 
a  trust,  to  be  executed  by  a  conyeyance  to  the  oee^ii<  9ue,  on  demand;  and 
this  implied  trust  is  not  destroyed  because  the  beneficiary  stipulate^  in 
writing,  to  repay  the  money,  with  interest,  until  paid ;  and  the  trust  is  not 
to  be  executed  until  the  money  is  paid.     Id. 

Bee  Limitation,  1,  2,  8,  4;  PuuDiNoa,  2» 

TRUSTBB. 
Bee  Tbust,  1. 

UNITED  STATES  COURT& 
See  MnxicAN  Gbant,  1. 

UNITED   STATES   TREASURY   NOTES. 
Bee  Lboal  Tbndeb  Noras,  1,  2 ;  Monst,  1,  2. 

VENUE. 
Bee  Cbiminal  Pbactioi,  2;  Cbiminax.  Cabbb,  1,  2* 

YERDICT. 
Bee  Niw  Tbial,  1,  4 ;  Spbcial  Yeboict,  1 ;  Cbiminal  Cabbs,  S. 

WAR.  ^; 

Bee  Constitutional  Law,  8,  4. 

w^tbr  rights. 

1.  Acquisition  of  Right  to  usb  Watbb  bt  Pbbscbiption. —  The  use  of  water 

in  any  particular  way  for  a  period  corresponding  to  the  time  limited  by 
statute  within  which  an  action  must  be  commenced  to  determine  the  right 
to  it,  raises  a  presumption  of  title  to  the  same  in  the  person  enjoying  the 
same  as  against  a  right  In  any  other  person,  which  might  have  been  but 
was  not  asserted;  but  in  order  that  this  presumption  of  title  may  be  con- 
clusiye,  the  right  to  the  use  of  the  water  must  haye  been  asserted  under  a 
claim  of  title  with  the  knowledge  and  acquiescence  of  the  person  haying  a 
prior  right,  and  must  haye  been  uninterrupted.  American  Co,  y.  Bradford, 
86S. 

2.  Bubobn  of  PBoyiNO  Right  to  Watbb  bt  AnyBBsa  Usb. —  The  burden  of  proy- 

ing  an  adyerse  uninterrupted  use  of  water  for  flye  years,  with  the  knowledge 
and  acquiescence  of  the  person  haying  a  prior  right,  is  cast  on  the  party 
claiming  it;  and  if  he  leayes  it  doubtful  whether  the  use  was  adyerse, 
known  to  the  owner,  and  uninterrupted,  it  is  not  conclusive  in  his  favor. 
Id, 
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t.  Failubs  to  plsad  Fiy>  Ybabs  Advbrsb  Usb  op  Watib. —  The  party  elaimlns 
a  right  to  the  use  of  water  hy  flye  years  adyerse  possession,  mnst  set  up  tlie 
same  as  a  defense  in  his  answer;  and  if  he  does  not,  he  loses  the  right  to 
introduce  evidence  in  support  of  it,  and  to  hare  the  Court  instruct  the  Jnzx 
In  relation  to  it    Id. 

4.  Dbcbsb  Bnjoinino  Usb  of  Watbb. — ^A  decree  enjoining  the  owners  of  a  min- 
ing claim,  situated  on  a  creek  below  a  dam  at  the  head  of  a  ditch,  froin- 
dlTerting  any  water  from  or  in  any  manner  Interfering  with  the  waters  of 
the  creek  that  rise  aboye  the  dam,  does  not  prevent  the  owners  of  the  min- 
ing claim  from  using  the  waters  of  the  creek  which  may  flow  down  the  same- 
after  the  ditch  is  supplied.   Id. 

t.  Mining  abow  thb  Head  or  a  Ditch. —  Where  a  ditch  has  been  excavated 
from  'the  bed  of  a  stream,  and  its  water  has  been  diverted  throu^  the  same 
for  mining  purposes,  a  miner  has  no  right  to  work  a  claim  located  above  lt» 
head  after  the  ditch  is  dug,  in  such  manner  as  to  mingle  mud  and  sediment 
with  the  water,  and  injure  its  value  to  the  ditch  owner  for  mining  purposes^ 
or  to  fill  up  the  ditch  and  reservoirs  with  the  same  so  as  to  lessen  their 
capacity  and  Increase  the  expense  of  cleaning  them  out    HUl  y.  Smith,  480. 

6.  Bamb. —  The  fact  that  a  miner,  working  a  claim  above  the  head  of  a  ditch, 
conducts  his  mining  operations  in  such  a  manner  as  to  cause  the  least 
possible  injury  to  the  ditch  and  water  flowing  in  the  same,  does  not  excuse 
his  responsibility  for  Injuries  caused  by  working  the  same.  It  matters  not 
how  cautiously  or  carefully  the  miner  works,  for  if  the  ditch  owner  la  te 
fact  injured,  the  miner  Is  none  the  less  liable.    Id. 

T.  Use  of  Water  fob  Mining. —  As  between  ditch  owners  and  miners  uIbs 
the  waters  of  a  stream  in  the  mineral  region  for  mining  purposes,  the  Isw 
does  not  tolerate  any  injury  by  one  to  the  prior  rights  of  the  other.    Id. 

t.  Pbiob  and  Subsequent  Appbopbiatobs  of  Wateb.— In  controversies  In  Uie 
mining  regions  between  the  prior  and  subsequent  approprlators  of  water, 
the  question  to  be  determined  Is,  has  the  use  and  enjoyment  of  the  water, 
for  the  purposes  for  which  the  first  appropriator  eUim9  it,  been  impaired 
1^  the  acts  of  the  subsequent  claimant?    Id. 

.  See  Pabtition,  1 ;  Common  Law,  8. 

WILL. 

1.  CoNSTBUcnoN  OF  A  WiLL. —  If  by  the  terms  of  a  will  the  estate  is  devised 
to  "A>"  to  have  and  to  hold  during  his  lifetime,  and  then  to  go  to  his 
heirs ;  If  the  word  "  heirs  "  is  used  In  a  general  sense  to  indicate  those  to 
whom  by  law  the  property  would  pass  by  descent,  and  not  in  a  special  or 
restrictive  sense  to  designate  certain  particular  Individuals,  the  whole  estate 
vests  in  **  A  *'  in  fee  simple,  notwithstanding  the  language  of  the  will  limits 
him  to  a  life  estate.    Norris  y.  Eensley,  442. 

t.  Idem. —  The  following  was  the  language  of  the  bequest  in  the  will  :*'  I  be- 
queath to  Dr.  Van  Canaghen,  one  third  of  my  property  on  California  street, 
and^ne  third  to  my  son,  and  one  third  to  my  brother,  each  and  all  of 
tbem^liave  and  to  hold  their  lifetime,  and  then  to  go  to  their  heirs  and 
assigns.  But  never  to  sell."  Held,  that  by  the  terms  of  the  will,  the  three 
devisees  named  took  a  fee  simple  estate  in  the  property  devised.    Id, 

WITNESS. 
1.  INTEBESTED    WITNESS. —  One   whose    interest   la    equally   balanced    betweMi 
plaintiff  and  defendant  Is  a  competent  witness.    Elgin  T.  HUl,  878. 
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2.  IMFBACHINO  ▲  WITMB88. —  Brldeiice  of  bad  ebaracter  for  chastltj  ti  not  ad- 
missible for  the  purpose  of  Impeaching  the  testimony  of  a  witness.  People 
T.  Yelas,  632. 

8.  Same. —  An  inquiry  into  the  character  of  a  witness  for  the  purpose  of  im- 
peaching his  testimony  must  be  restricted  to  his  character  for  truth  and 
veracity.    Id, 

CURRBY,  J. 

4.  IHPBACHMENT  OF  WiTNSSS. —  Testimony  to  impeach  a  witness  should  not  be 
confined  to  his  character  for  truth  and  veracity,  but  should  extend  to  his 
entire  moral  character,  and  a  witness  may  be  impeached  by  testimony 
showing  that  his  general  moral  character  is  bad.    Id, 

6.  COHPBTBNCT  OF  WITNESS.— A  restriction  upon  the  com');)etency  of  a  witness 
must  be  strictly  construed  in  favor  of  life,  liberty,  and  public  justlee. 
People  V.  Awa,  638. 

6.  Chinese  Witnesses. —  A  defendant  In  a  criminal  case  who  is  a  Chinaman  is 

entitled  to  Introduce  Chinese  witnesses  in  his  behalf.     Id, 

7.  Per  SANDERSON,  C.  J.— The  words  "In  favor  of  or  against  any  white 
person/*  in  the  Act  prohibiting  persons  of  one  half  or  more  Indian  blood, 
or  Mongolian  or  Chinese,  from  giving  evidence,  refer  to  the  defendant  alone 
in  a  criminal  actioiL    /(i» 


OASES  NOT  REPORTED. 


Fowler  v.  Harhens;  order  affirmed. 

Thornton  v.  Thompson;  judgment  affirmed. 

Cornwall  v.  Burning  Moscow  Gold  and  Silver  Mming  Co.; 
judgment  affirmed. 

McClelland  et  al.  v.  King  Solomon  Oold  and  Silver  Quartz 
Mining  Co.;  judgment  affirmed. 

Turtin  v.  Henderson;  appeal  dismissed. 

Quinn  v.  Kenyon  et  al.;  judgment  affirmed. 

Jennings  v.  Polach;  judgment  affirmed. 

Jones  et  al.  v.  Frost;  judgment  modified  by  deducting  there- 
from twenty  dollars  and  eighty-five  cents  of  the  costs,  and 
affirmed  as  modified. 

Steiner  v.  American  Falls  Mining  Co.;  judgment  reversed. 

People  V.  Waterman  et  al.;  judgment  reversed  and  new  trial 
granted. 

Jewett  V.  Adkinson;  judgment  reversed  and  new  trial 
granted. 

Frisbie  v.  Marquez;  judgment  reversed  and  new  trial  granted. 

Decker  v.  Hughes;  judgment  affirmed. 

McKown  V.  Beatty  et  al.;  order  affirmed  on  the  authority  of 
Eiggins  v.  Bear  River  amd  Auburn  Water  and  Mining  Co., 
mnte,  153. 

Davis  v.  MitcheU;  judgment  affirmed. 

Higgins  v.  Bear  River  and  Auburn  Water  and  Mining  Co., 
(No.  £,);  order  affirmed  on  authority  of  same  case,  ante,  168. 
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Chruff  V.  Bohrer;  order  affirmed  on  the  authority  of  Higgim 
V.  The  Bear  River  and  Auburn  Water  and  Mitdng  Co,,  anie, 
163. 

Keman  v.  Allen;  judgment  reversed  <m  the  authority  of 
Keman  v.  Oriffith,  ante,  87. 

Coddington  v.  Hopkins  et  at.;  judgment  affirmed. 

Thomas  v.  His  Creditors;  judgment  reversed  and  new  tria'. 
ordered. 

Kimball  v.  Wilbur  et  al.,  (Semple,  Intervener);  judgment 
affirmed. 

Burton  et  al  v.  Covarrubias;  order  reversed  on  authority  of 
People  v.  De  La  Guerra,  24  Cal.  73. 


CASES  AFFIRMED. 


Wolf  V.  Fleisehacker,  5  CaL  244;  Reynolds  v.  Pixley,  6  Cal. 
167 ;  and  KeUersbergsr  v.  Kopp,  6  Cal.  665 ;  in  Elias  v.  Ver- 
dv^o  et  aL,  ante,  418. 

Summsrs  v.  Dickenson^  9  Cal.  654,  in  Keman  v.  Grffith, 
ante,  87. 


CASE  OVERRULED. 


Benedict  v.  Cozens,  4  Cal.  381,  in  People  v.  Vazalis,  ante, 
622. 


VOIiUME  XXVII. 

By  WILLIAM  FOSTER. 
Revised  to  include  citations  to  Volume  147,  by  Chablbs  L.  Thompson. 


27  Cal.  11-49;  86  Am.  Dec.  211.    HOOPER  v.  WELLS,  FARGO  &  CO. 

Forwarders  are  responsible  for  ordinary  care,  skill,  and  diligence. 
They  are  not,  it  is  true,  insurers,  like  common  carriers,  but  they  are 
responsible  for  all  injuries  to  property  while  in  their  charge,  resultin':^ 
from  negligence  or  misfeasance  of  themselves,  their  agents,  or  em- 
ployees, p.  27. 

Cited  in  Alabama  Co.  v.  Thomas,  89  Ala.  302,  18  Am.  St.  Rep.  123, 
holding  that  a  forwarder  is  liable  as  a  bailee  for  lack  of  ordinary  care; 
Ch'erland  Co.  v.  Carroll,  7  Colo.  50,  holding  an  express  company  liable  for 
neglect  of  its  agent  in  failing  to  seal  a  valuable  package;  note  to  88 
Am.  Dec.  418,  on  forwarders;  and  in  notes,  on  common  carriers  as 
insurers,  in  91  Am.  Dec.  363;  93  Am.  Dec.  106;  99  Am.  Dec.  586. 

Limitation  of  Liability,  by  an  express  company  in  its  contracts  for 
forwarding,  must  be  construed  most  strongly  against  the  company; 
and  a  stipulation,  that  the  company  are  "not  to  be  responsible  except 
as  forwarders,"  does  not  relieve  the  company  from  liability  for  loss 
of  the  goods,  while  in  transit,  by  negligence  of  their  agents.  The  fact 
that  defendants  made  use  of  various  public  conveyances,  their  messen- 
ger with  the  treasure  traveling  a  part  of  the  way  by  stage,  a  part  by 
steam  tug  and  lighters,  and  a  part  by  ocean  steamer,  makes  no  differ- 
ence as  to  their  liability.  For  defendant's  purposes  the  managers 
of  those  various  conveyances  were  their  agents  and  employees,  pp. 
28-30. 

Cited  in  California  Powder  Works  v.  Atlantic  &  Pacific  Co.,  113  Cal. 
336,  holding  that  where  a  shipping  order  stipulated  that  a  railway  com- 
pany should  not  be  liable  for  loss  by  fire,  the  company  was  not  liable 
for  such  loss  occurring  without  negligence  of  its  employees;  Bank  v. 
Adams  etc.  Co.,  1  Flipp.  253,  Fed.  Cas.  No.  889,  but  distinguished, 
holding  express  company  liable  for  ordinary  care  only  under  stipula- 
tion of  contract;  The  Queen,  61  Fed.  218,  construing  stipulation  for 
presentation  of  claims;   notes   to  Bullard  v.  Express  Co.,  61  Am.  St. 
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Rep.   3«3,   364,  366,   and  Pittsburgh   etc.  Co.   v.   Mahoney,  62  Am.  St. 
Rep.  525,  on  general  subject;  Alabama  Co.  v.  Little,  71  Ala.  616,  hold- 
ing that  a  limitation  of  liability  by  a  railway  company    did    not  re- 
lease  it    from   responsibility   for  damage   caused   by  lack  of  ordinary 
care;  Grace  v.  Adams  Express  Co.,  100  Mass.  506,  97  Am.  Dec.   118,  1 
Am.  Rep.  133,  holding  that  where  an  express  company  stipulated  against 
liability  for  loss  by  dangers  of  navigation  and  fire,  it  was  not   liable 
for  loss  by  fire  at  sea;  McLean  v.  Burbank,  11    Minn.    291,    where    a 
stage  company  was  held  liable  for  the  death  of  a  passenger  on  a  ferry- 
boat  that  was  .carrying   the  stage;    Christenson  v.  American  Express 
Co.,  15  Minn.  286,  2  Am.  Rep.  129,  holding  that  an  express  company, 
that  had  limited  its  liability  to  that  of  a  forwarder,  was  liable  for  a 
loss  caused  by  negligence  of  employees  of  a  steamer;  to  same  effect, 
as  to  loss  by  fire  on  a  steamer,  in  the  United  States  Express  Go.  v. 
Bachman,  28  Ohio  St.  151;  American  Express  Co.  v.  Second  Nat.  Bank, 
69  Pa.  St.  402,  8  Am.  Rep.  272,  holding  an  express  company  not  liable 
for  loss  of  money  in  the  hands  of  a  connecting  company,  there  being  no 
negligence  on  the  part  of  the  first  company ;  Ballou  v.  Karle,  17  R.  I.  445, 
33  Am.  St.  Rep.  885,  where  an  express  company's  receipt  limited  its 
liability  to  fifty  dollars  unless  a  higher  value  was  declared  therein,  and 
it  was  held  for  a  loss  occasioned  by  the  company's  negligence,  there 
could  be  no  recovery  beyond  fifty  dollars,  because  the  actual  value  of 
the  goods  had  not  been  declared;  and  in  Galveston  Co.  v.  Allison,  59 
Tex.  198,  where  a  railway  agreed  that  melons  should  go  through  to  their 
destination  in  the  same  car,  and  a  connecting  road  put  them  in  another 
car,  and  the  first  road  was  held  liable  for  damage  caused  thereby,  notwith- 
standing it  had  limited  its  liability  to  loss  occurring  on  its  own  ^ne. 
Approved  in  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.   186, 
holding  the  company  liable  for  loss  of  money  in   a  railway  accident. 
Distinguished    in    Harding    v.    International    Navigation    Co.,    12    Fed. 
Rep.    170,    holding   that   where   a    railway   company   issued   a   through 
bill   of   lading    stipulating  against   liability   for   loss   on  any   line   but 
its  own,  it  was  not  liable  for  damage  on  a  connecting  line.    Cited  in 
Milne    v.  Douglas,    13  Fed.  Rep.   39,  holding  that  where   several   rail- 
way companies  signed  a  bill  of  lading  stipulating  that  only  the  com- 
pany on  whose  road  a  loss  occurred  should  be  liable  for  it,  the  com- 
panies  were  jointly  liable  for  a  loss;   also  in  notes,  on   limitation  of 
liability  by  a  common  carrier,  in  32  Am.  Dec.  497,  500;  50  Am.  Dec 
066;  55  Am.  Dec.  345;  62  Am.  Dec.  130;  82  Am.  Dec.  295,  379;  88  Am. 
Dec.  765;  92  Am.  Dec.  66,  610;  93  Am.  Dec.  73,  167;  94  Am.  Dec.  566; 
97  Am.  Dec.  182;  13  Am.  St.  Rep.  783;  note  on  liability  of  express  com- 
panies in  91   Am.  Dec.  789;    note  on  liability  for  connecting  carriers 
in  89  Am.  Dec.   163;   note  on  contracts  by  agents  in  9  Am.  St.  Rep. 
795;  and  in  note,  on  master  and  servant,  in  22  Am.  St.  Rep.  461. 

Ajnendment  in  Appellate  Court. — ^Where  the  complaint  alleges  dam- 
ages in  a  definite  sum,  and  the  verdict  is  for  a  larger  sum,  to  include 
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interest,  it  is  too  late,  on  appeal,  to  amend  the  complaint  to  make  it 
correspond  to  the  verdict,  though  it  might  have  been  done  before  judg- 
ment in  the  lower  court,  p.  35. 

Cited  in  Farmer's  Bank  v.  Stover,  60  Cal.  396,  holding  it  error  not 
to  have  allowed  an  answer  to  be  amended  in  the  lower  court;  to  the 
same  effect  in  Bums  v.  Scoofy,  98  Cal.  276,  notwithstanding  that  al- 
lowing the  amendment  would  have  necessitated  a  continuance;  and 
in  notes  to  89  Am.  Dec.  337,  and  95  Am.  Dec.  557,  on  amendment  after 
appeal. 

Interest. — ^Where  a  complaint  prays  for  a  certain  sum  as  damages, 
and  the  verdict  is  for  a  larger  sum,  to  include  interest,  the  excess  over 
the  amount  prayed  for  must  be  struck  off  by  the  respondent,  or  judg- 
ment will  be  reversed,  p.  35. 

Distinguished  in  Cassacia  v.  Phoenix  Co.,  28  Cal.  631,  holding  that 
where  the  complaint  prayed  for  judgment  for  a  certain  amount  "and 
for  such  other  and*  further  relief  as  may  seem  meet,"  and  the  verdict 
included  interest,  this  was  "consistent  with  the  case  made,  and  em- 
braced within  the  issues." 

27  Cal.  50-57.    HURLBUTT  v.  BUTENOP. 

Certified  Copy  of  Recorded  Instrument  held  admissible,  where  party 
offering  it  testified  that  he  "never  had  control  of  the  original,"  p.  55. 

Cited  in  Mayo  v.  Mazeaux,  38  Cal.  449,  holding  that  the  instrument 
must  have  been  duly  recorded,  and  that  an  objection  to  insufficiency  of 
evidence  as  to  its  control  must  be  raised  at  the  time,  or  be  deemed 
waived. 

Lis  Pendens  having  been  filed  at  the  beginning  of  a  suit,  purchasers 
from  defendant,  pending  the  suit,  are  bound  by  the  decree,  p.  56. 

Cited  in  Sharp  v.  Lumley,  34  Cal.  615,  holding  that  the  object  of 
filing  a  lis  pendens  "being  to  afford  notice,  actual  notice  must  certainly 
be  as  effectual  as  constructive  notice  under  the  statute.  We  can  per- 
ceive no  good  reason  why  a  party  taking  an  interest  in  a  tract  of 
land  pending  a  proceeding  to  foreclose  a  mortgage  upon  it,  with  actual 
notice  of  the  action,  should  not  be  bound  by  the  judgment,  although 
no  notice  of  lis  pendens  had  been  filed";  Amador  Co.  v.  Michell,  59 
Cal.  178,  holding  that  a  purchaser  at  a  judicial  sale  with  notice  of 
pendency  of  a  foreclosure  suit  on  the  property,  is  bound  by  the  judg- 
ment therein;  and  in  note  to  56  Am.  St.  Rep.  857,  on  lis  pendens. 

Valuation  in  Assessment-roll  is  defective  where  it  is  expressed  in 
figures  without  indicating  for  what  they  stand,  p.  57. 

Affirmed  in  Braly  v.  Seaman,  30  Cal.  619;  People  v.  San  Francisco  Sav- 
ings Union,  31  Cal.  135;  and  Emeric  v.  Alvarado,  90  Cal.  467.  Dis- 
tinguished in  Dyke  v.  Bank,  90  Cal.  401,  holding  that  a  judgment  was 
properly   docketed   where   numerals   were   written   without   the   dollar 
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mark  in  the  column  headed  "amount  of  judgment/'  and  the  ruling  of 
the  column  plainly  indicating  that  the  figures  to  the  left  were  dollars 
and  those  to  the  right  were  cents,  and,  "when  so  written  not  only  courts, 
but  all  persons  of  common  education,  readily  read  and  understand  the 
figures  as  representing  a  definite  number  of  dollars  and  cents."  Cited 
in  Hopper  v.  Lucas,  86  Ind.  51,  holding  that  a  transcript  from  a  jus- 
tice's docket,  where  the  amount  of  judgment  was  expressed  in  figures 
without  a  dollar  mark,  was  not  evidence  of  the  amount.  Denied  in 
Ward  v.  Commissioners,  12  Mont.  34,  holding,  as  to  an  assessment  roll, 
that  "the  omission  of  the  dollar  mark,  when  the  position  of  the  figures, 
the  value  of  the  property,  or  some  other  fact,  indicates  the  meaning  of 
the  numerals  in  said  exhibit,  is  an  informality  which  does  not  vitiate  the 
assessment."  Cited  in  Morrill  v.  Taylor,  6  Neb.  244.  holding  that  the 
statute  regulating  an  assessment  must  be  strictly  complied  with.  Af- 
firmed in  Tilton  v.  Oregon  Central  Co.,  3  Sawy.  24;  and  Gray  v.  Larri- 
more,  4  Sawy.  652;  2  Abb.  U.  S.  658;  also  in  In  re  Boyd,  4  Sawy.  266, 
as  to  a  judgment  docket  of  a  superior  court. 

27  Cal.  57-65.    REED  v.  SPICER. 

False  Description  in  a  deed  must  be  rejected,  p.  63. 

Affirmed  in  Reamer  v.  Nesmith,  34  Cal.  627,  and  People  v.  Blake, 
60  Cal.  509.  Cited  in  Terry  v.  Berry,  13  Nev.  524,  holding  that  parol  evi- 
dence is  admissible  to  ascertain  whether  a  description  is  false,  and  if 
false  it  must  be  rejected;  also  in  note  on  this  point  in  30  Am.  Dec.  735. 

Ejectment. — Deed  of  a  mining  ditch  held  to  be  of  the  ditch  itself; 
for  if  it  were  only  of  an  easement  or  incorporeal  hereditament,  eject- 
ment would  not  lie,  p.  63. 

Affirmed  in  Integral  Co.  v.  Altoona  Co.,  75  Fed.  Rep.  383;  Ada  CJo. 
etc.  Co.  V.  Farmers'  etc.  Co.,  5  Idaho,  799,  action  to  establish  right  to 
possession  of  right  of  way  on  public  domain  over  which  to  divert  water 
may  be  maintained  without  first  acquiring  right  to  divert  water;  note 
on  easements  in  11  Am.  Dec.  663. 

Deeds  by  Cotenants,  of  a  ditch  in  the  common  land,  held  to  be  good 
between  the  parties,  and  to  constitute  the  grantees  cotenants  with  the 
grantors,  p.  64. 

Cited  in  Meagher  v.  Hardenbrook,  11  Mont.  389,  holding  that  appro- 
priators  of  water  from  a  stream  through  a  ditch  were  cotenants,  and 
one  of  them  could  preserve  his  right  to  the  water  to  such  an  extent 
as  he  could  use  it;  and  in  Holbrook  v.  Bowman,  62  N.  H.  321,  holding  that 
a  deed  by  a  tenant  in  common  was  good  against  his  cotenants,  so  far  as 
it  operated  without  prejudice  to  them. 

Statute  of  Limitations,  as  to  a  mining  ditch,  begins  to  run  only  from 
the  date  of  the  issuance  of  a  patent  therefor,  p.  65. 

Cited  in  Bissell  v.  Henshaw,  1  Sawy.  559,  560,  holding  that  ejectment 


1345  Notes  on  California  Reports.  27  Gal.  65-80 

on  a  Mexican  grant  may  be  brought  within  five  years  from  the  final 
confirmation  thereof  by  the  United  States. 

27  Cal.  65-68.    PEOPLE  v.  BLACKWELL. 

Presentment  of  Indictment  in  proper  form  will  be  presumed,  where 
the  record  shows  nothing  to  the  contrary,  p.  67. 

Cited  in  Collins  v.  State,  13  Fla.  657,  holding  that  the  record  suffi- 
ciently showed  that  defendant  was  properly  indicted;  and  in  Bass  v. 
State,  17  Fla.  689,  holding  that  objection  to  the  form  of  filing  an  in- 
dictment cannot  be  raised  for  the  first  time  on  appeal. 

Special  Counsel  for  Prosecution  may  be  allowed  in  the  discretion  of 
the  court,  on  request  of  the  district  attorney,  p.  67. 

Affirmed  in  Wood  v.  State,  92  Ind.  271,  Tull  v.  State,  99  Ind.  239, 
and  Approved  in  State  v.  Tighe,  27  Mont.  333,  all  following  rule. 

Prosecuting  Witness  may  be  asked  if  he  employed  special  counsel  to 
prosecute,  p.  68. 

Cited  in  People  v.  Lee  Au  Chuck,  66  Cal.  667,  holding  that  questions 
to  the  prosecuting  witness  as  to  his  bias  must  be  allowed,  "unless  it 
could  be  said  as  a  matter  of  law,  that  they  had  no  tendency,  if 
answered  in  the  affirmative,  to  show  bias  on  the  part  of  the  witness." 
Affirmed  in  People  v.  Gillis,  97  Cal.  543. 

27  Cal.  68-69.    ALLEN  v.  FENNON. 

Appeal  from  Judgment. — Where  no  motion  for  new  trial  has  been 
made,  the  findings  of  the  court  and  verdict  of  the  jury  are  conclusive 
as  to  the  facts,  p.  69. 

Affirmed  in  Green  v.  Butler,  26  Cal.  599,  saying:  "The  practice  is 
the  same  in  all  cases,  whether  at  law  or  in  equity";  also  in  People 
V.  Banvard,  27  Cal.  475.  Cited  in  Doe  v.  Vallejo,  29  Cal.  391,  to  the 
point  that  there  is  no  distinction  between  law  and  equity  in  this  respect. 
Affirmed  in  Hihn  v.  Peck,  30  Cal.  287.  Cited  in  Carpentier  v.  Small,  35 
Cal.  359,  holding  that  the  judgment  cannot  be  modified  to  suit  the 
facts,  as  to  do  this  "would  be  substantially  to  disregard  the  finding 
of  the  district  court  and  substitute  a  new  finding  of  our  own  in  its 
place,"  and  a  new  trial  must  be  granted.  Affirmed  in  Federico  v. 
Hancock,  1  Ariz.  512.  Cited  in  Burbank  v.  Rivers,  20  Nev.  84,  to  the 
point  that  the  same  rule  applies  in  equity;  and  in  Silva  v.  Pickard,  14 
Utah,  254,  holding  that  insufficiency  of  the  evidence  to  justify  the 
findings  is  no  ground  for  reversal  of  an  equity  decree. 

27  Cal.  69-80;  85  Am.  Dec.  231.     PEOPLE  v.  BATCHELDER. 

Self-defense. — An  instruction,  that  if  defendant  was  "attacked  with 
deadly  weapons   and   murderous  intent  by  the  deceased,  and  his  life 
Notes  Cal.  Rep.— 85 
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placed  in  immediate  danger,  he  was  not  obliged  to  retreat,  but  might 
stand  his  ground  and,  if  need  be,  kill  his  assailant,"  held  proper  under 
the  circumstances,  p.  75. 

Affirmed  in  People  v.  Macard,  73  Mich.  22.  Cited  in  notes,  on  this 
point,  in  91  Am.  Dec.  760;  92  Am.  Dec.  422;  100  Am.  Dec.  181;  and 
24  Am.  St.  Rep.  294. 

27  Cal.  80-84.    OTIS  v.  HASELTINE. 

Statute  of  Frauds. — Promise  to  indorse  a  note,  written  on  the  back 
of  a  contract  for  sale  of  goods,  before  sale  nnd  delivery,  held  to  be  a 
sufficient  compliance  with  the  statutory  requirement  that  in  such  case 
there  must  be  a  note  in  writing,  expressing  the  consideration  for  the 
promise,  p.  84. 

Cited  in  Bagley  v.  Cohen,  121  Cal.  606,  construing  section  2808,  Civil 
Code,  and  holding  guarantors  absolutely  liable  on  principaKs  default; 
Ford  Y.  Hendricks,  34  Cal.  675,  to  the  point  that  "the  promise  of  a 
guarantor  is  not  witMn  the  statute  of  frauds,  if  made  before  the  de- 
livery of  the  note";  and  to  same  effect  in  Howland  v.  Aitch,  38  Cal. 
135,  136.     Cited  in  notes  to  87  Am.  Dec.  126,  and  60  Am.  St.  Rep.  437. 

27  Cal.  84  87.    HASTINGS  v.  HcGOOGIN. 

Pre-emption  of  Suscol  Rancho. — The  act  of  Congress  of  1863  with- 
draws the  lands  of  the  Suscol  Rancho  from  the  operation  of  the  gen- 
eral laws  providing  for  the  disposal  of  the  public  lands,  p.  87. 

Affirmed  in  Page  v.  Hobbs,  27  Cal.  487;  Page  v.  Fowler,  28  Cal.  609; 
People  V.  Shearer,  30  Cal.  650;  Button  v.  Frisbee,  37  Cal.  490,  491,  502, 
503. 

27  Cal.  87-91.    KERNAN  (ALIAS  KERMAN)  ▼.  GRIFFITH. 

Grant  of  Swamp  Lands  to  the  state,  by  the  act  of  Congress  of  1850, 
operated  "as  a  full  and  perfect  conveyance  in  praesenti";  and  a  patent, 
issued  later  to  the  state,  would  have  no  operation  except  by  way  of 
further  assurance,  p.  89. 

Cited  in  Megerle  v.  Ashe,  27  Cal.  327,  to  the  point  that  **a  legisla- 
tive grant  is  as  effectual  to  pass  the  title  to  lands,  in  all  respects  and 
for  every  purpose,  as  a  grant  evidenced  by  a  patent."  Affirmed  in 
Sherman  v.  Buick,  45  Cal.  668.  Cited  in  Tubbs  v.  Wilhoit,  73  Cal.  63, 
to  the  point  that  "the  provision  made  for  a  patent  in  the  second 
section  (of  the  act  of  1850)  is  for  the  purpose  of  furnishing  to  the 
grantee  documentary  evidence  that  the  land  was  swamp  and  over- 
flowed, and  a  further  assurance  of  title."  Affirmed  in  Groslouis  ▼. 
Northcut,  3  Oreg.  397,  399;  Blakesly  v.  Cay  wood,  4  Oreg.  288;  Gaston 
v.  Stott,  4  Oreg.  57,  58;  Miller  v.  Tobin,  16  Oreg.  542.  ated  in  Wells 
V.  Pennington  Co.,  2  S.  Dak.  9,  39  Am.  St.  Rep.  763,  holding  that  an  act 
of  Congress,  as  to  highways  over  public  lands,  was  a  grant  in  praesenti, 
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and  settlers  on  the  lands  thereafter  took  them  subject  to  the  right  of 
way.  In  Wright  v.  Roseberry,  121  U.  S.  504,  Field,  J.,  says,  after  citing 
the  principal  case  and  others:  "The  result  of  these  decisions  is  that  the 
grant  of  1850  is  one  in  praesenti,  passing  the  title  to  the  lands  as  of 
its  date,  but  requiring  identification  of  the  lands  to  render  the  title 
perfect;  that  the  action  of  the  secretary  in  identifying  them  is  con- 
clusive against  collateral  attack,  as  the  judgment  of  a  special  tribunal 
to  which  the  determination  of  the  matter  is  intrusted;  but  where  that 
officer  has  neglected  or  failed  to  make  the  identification,  it  is  compe- 
tent for  the  grantees  of  the  state,  to  prevent  their  fights  from  being 
defeated,  to  identify  the  lands  in  any  other  appropriate  mode  which 
will  effect  that  object."  Affirmed  by  Field,  J.,  in  San  Francisco  Sav- 
ings Union  v.  Irwin,  11  Sawy.  670;  28  Fed.  Rep.  710. 

Swamp  Lands. — The  question  whether  lands  in  dispute  were  "swamp 
and  overflowed,"  at  the  date  of  the  act  of  1850,  must  always  be  responded 
to  by  the  jury  on  evidence  submitted  to  them  and  applicable  to  the 
question,  p.  91. 

Affirmed  in  Thornton  v.  Thompson,  28  Cal.  603,  87  Am.  Dec.  78,  and 
Robinson  v.  Forrest,  29  Cal.  319,  322.  Cited  in  Keeran  v.  Griffith,  31 
Cal.  464,  saying  that  "the  question  whether  a  given  subdivision  of 
land  is  within  the  act  will  remain  a  question  of  fact,  to  be  determined 
not  upon  official  certificates,  but  upon  evidence  that  would  be  competent 
to  prove  the  fact  if  it  arose  in  issue  upon  a  conveyance  between  private 
persons.  And  we  do  not  undertake  to  say  that  the  action  of  the  two 
governments  in  that  behalf  will  preclude  a  person  claiming  under 
either  government,  by  right  of  title  having  its  origin  previous  to  such 
action,  from  showing  the  truth  as  to  the  character  of  the  land  claimed 
by  him."  Cited  in  Keeran  v.  Allen,  33  Cal.  645,  holding  that  swamp 
lands  must  be  "unfit  for  cultivation."  Affirmed  in  Keeran  v.  Griffith, 
34  Cal.  584,  and  Read  v.  Caruthers,  47  Cal.  182.  Denied  in  French  v. 
Fyan,  93  U.  S.  172,  where  Miller,  J.,  says:  "With  all  the  respect  we  have 
for  that  learned  court,  we  are  unable  to  concur  in  the  views  therein 
expressed";  and  holds  that  a  United  States  patent  for  swamp  lands 
cannot  be  contradicted  by  parol  evidence  to  show  that  the  lands  were 
never  "swamp  and  overflowed." 

27  Cal.  92-99.    McGILLIVRAY  v.  EVANS. 

Partition  of  Water  Rights  in  a  mining  ditch  can  be  made  only  by 
sale  of  the  ditch  and  distribution  of  the  proceeds,  p.  98. 

Affirmed  in  Lorenz  v.  Jacobs,  59  Cal.  263.  Cited  in  Lenfers  v.  Henke, 
73  111.  411,  24  Am.  Rep.  267,  holding  that  a  dower  interest  in  mines 
could  not  be  assigned  except  by  the  sale  of  the  mines  and  division 
of  proceeds;  to  same  effect,  as  to  partition  of  a  spring  and  aqueduct, 
in  Allard  v.  Carleton,  64  N.  H.  25;  also,  as  to  partition  of  a  water  right, 
in  Brown  v.  Cooper,  98  Iowa,  455;  60  Am.  St.  Rep.  197.    Cited  in  Head 
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V.  Amoskeag  Co.,  113  U.  S.  211,  to  the  point  that  "water  rights  held 
in  common,  incapable  of  partition  at  law,  may  be  the  subject  of  par- 
tition in  equity,  either  by  apportioning  the  time  and  extent  of  use  or 
by  a  sale  of  the  right  and  a  division  of  the  proceeds." 

27  Cal.  99-104.    LAMPING  v.  HYATT. 

Judgment  by  Default  cannot  grant  any  greater  relief  than  is  de- 
manded in  the  prayer  of  the  complaint  and  specified  in  the  summons, 
p.  102. 

Distinguished  in  Lane  y.  Gluckauf,  28  Cal.  294,  87  Am.  Dec.  124,  say- 
ing: "Where  judgment  is  by  default,  the  court  cannot  grant  greater 
relief  than  is  demanded  in  the  complaint;  but  where  there  is  a  trial, 
the  court  may  grant  any  relief  consistent  with  the  case  made  in  the 
complaint  and  embraced  within  the  issue.''  Cited  in  £llis  v.  Rade- 
macher,  125  Cal.  557,  noted  under  Raun  v.  Reynolds,  11  Cal.  19;  Gautier 
V.  English,  29  Cal.  168,  holding  that  where  judgment  by  default  was 
entered  for  the  sum  demanded  in  the  complaint,  and  interest  thereon  at 
the  rate  demanded,  it  was  error  to  add  that  the  judgment  should  bear 
interest  at  the  same  rate,  because  the  complaint  did  not  demand  it;  also, 
in  Bond  v.  Pacheco,  30  Cal.  535,  holding  that  where  the  clerk  of  the 
court,  in  entering  judgment  by  default,  included  too  much  interest  by 
mistake,  it  was  "an  error  committed  in  the  performance  of  an  act  within 
his  jurisdiction  to  perform,  which  could  be  corrected  on  motion  made  in 
time,  or  on  appeal,  but  which  would  not  vitiate  the  judgment  if  not 
corrected.  There  is  no  want  of  jurisdiction  over  the  subject-matter 
but  only  an  error  in  its  exercise."  Affirmed  in  Lowe  v.  Turner,  1 
Idaho,  112.  Cited  in  Bank  v.  Dyer,  14  Wash.  St.  283,  holding  that  a  judg- 
ment for  foreclosure  of  a  mortgage  could  not  also  include  a  personal 
judgment  for  deficiency,  because  the  complaint  did  not  ask  for  such 
relief;  and  in  Wilbur  v.  Maynard,  6  Colo.  488,  holding  that  judgment 
by  default  on  a  note  should  be  only  against  a  wife,  where  the  com- 
plaint joined  her  husband  but  asked  for  no  relief  against  him. 

Judgment  for  Money,  "to  be  enforced  and  collected  In  gold  coin,"  is 
erroneous,  where  the  complaint  and  summons  do  not  specify  any  particu- 
lar kind  of  money,  but  the  note  sued  on  stipulated  that  if  it  was  not 
paid  in  gold,  the  maker  should  pay  the  difference  between  gold  coin 
and  paper  currency,  p.  103. 

Distinguished  in  Lane  v.  Gluckauf,  28  Cal.  292,  87  Am.  Dec.  122, 
where  the  intent  of  a  contract,  for  payment  in  gold  coin  or  its  equiva- 
lent in  currency  at  current  rates,  was  held  to  be  to  compel  payment  in 
gold  coin,  and  a  judgment  for  gold  coin  was  held  to  be  proper;  also, 
in  Reese  v.  Stearns,  29  Cal.  275,  holding  that  where  a  judgment  was  for 
"U.  S.  gold  coin  or  its  equivalent,"  those  words  must  be  stricken  out, 
saying:  "In  contemplation  of  law,  a  dollar  in  legal  tender  notes  is 
equal  to,  and  therefore  the  equivalent  of,  a  dollar  in  gold  coin."    Cited 
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in  Hazard  v.  Cole,  1  Idaho,  287,  holding  that  a  judgment  for  gold  coin  was 
not  void  but  irregular,  and  might  have  been  modified  on  motion  in  the 
lower  court,  or  by  appeal;  and  in  note  on  this  point  to  87  Am.  Dec. 
126. 

Judgment  cannot  be  rendered  against  defendants  who  were  served, 
but  were  not  named  in  the  complaint  or  summons,  p.  104. 

Cited  in  King  v.  Randlett,  33  Cal.  322,  holding  that  where  a  suit 
was  brought  in  justice's  court  against  the  Independent  Company,  sum- 
mons was  issued  against  the  Independent  Tunnel  Company  and  served 
on  a  member  of  the  Independent  Company,  a  judgment  against  the  In- 
dependent Tunnel  Company  was  void. 

N.  B. — The  principal  case  is  referred  to  in  Johnson  v.  Lamping,  34 
Cal.  298,  which  is  a  subsequent  phase  of  the  same  transaction,  on  other 
points. 

27  Cal.  104-106.    BOLTON  v.  LANDERS.    S.  C.  26  Cal.  393. 

Tenant,  who  denies  landlord's  title,  in  a  suit  betweep  them,  be- 
comes a  trespasser,  and  is  not  entitled  to  notice  to  quit,  p.  105. 

Cited,  as  an  illustration,  in  dissenting  opinion  in  Campbell  v.  Jones, 
SS  Cal.  512,  a  majority  of  the  court  holding  that  in  an  action  for 
unlawful  detention  of  personal  property  the  complaint  must  allege 
a  demand  before  suit.  Affirmed  in  Simpson  v.  Applegate,  75  Cal.  345, 
and  McCarthy  v.  Brown,  113  Cal.  20.  Cited  in  note  to  42  Am.  Dec.  134, 
on  notice  to  quit. 

Pendency  of  Another  Suit  held  no  ground  for  abatement,  for  "al- 
though the  same  questions  are  litigated  in  both,  the  relief  sought  is 
different,  p.   106. 

Affirmed  in  Coles  v.  Yorks,  31  Minn.  215,  holding  that  an  action  to 
foreclose  a  mortgage  was  not  barred  by  the  pendency  of  a  suit  in 
ejectment;  and  in  note  on  this  point  in  84  Am.  Dec.  456. 

27  Cal.  106-107.    BOLTON  v.  LANDERS. 

Jurisdiction  of  the  supreme  court  being  of  cases  where  the  amount 
in  dispute  exceeds  two  hundred  dollars,  a  judgment  for  two  hundred 
dollars  and  costs  cannot  be  reviewed,  for  "costs  constitute  no  part 
of  the  matter  in  dispute,"  p.  107. 

Referred  to  in  Dashiell  v.  Slingerland,  60  Cal.  657,  where  under  a 
constitutional  limit  of  jurisdiction  to  three  hundred  dollars,  the  amount 
sued  for  being  nine  hundred  dollars,  and  a  recovery  being  only  for  two 
hundred  dollars,  it  was  held  that  the  supreme  court  had  jurisdiction,  for 
the  amount  sued  for  was  the  test  of  jurisdiction.  Affirmed  in  Payne 
V,  Davis,  2  Mont.  381. 

27  Cal.  107-115.    HARPER  ▼.  MINOR. 
Judgment-roll. — On  an  appeal  from   the  judgment,  where  there  is 
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no  statement,  Supreme  Court  only  considers  matters  appearing  in  the 
judgment-roll.  A  referee's  report,  and  clerk's  minutes,  form  no  part 
of  the  judgment-roll,  p.  109. 

AfBnned  as  to  clerk's  minutes,  in  More  v.  Del  Valle,  28  Cal.  174, 
and  People  v.  Empire  Co.,  33  Cal.  173.  Cited  in  Batchelder  v.  Baker, 
70  Cal.  267,  holding  that  where  the  appeal  is  on  the  judgment -roll, 
the  court  cannot  look  outside  of  it;  Lee  Sack  Sam  v.  Gray,  104  Cal. 
246,  to  point  that  report  of  a  referee,  and  testimony,  are  no  part  of  the 
judgment- roll;  Wood  v.  Nissen,  2  N.  Dak.  30,  holding  that  a  stenogra- 
pher's transcript  of  proceedings  and  evidence  is  not  a  bill  of  exceptions 
or  statement;  Hecla  etc.  Co.  v.  Gisbom,  21  Utah,  75,  noted  under 
Dawley  v.  Hovious,  23  Cal.  103;  Zeile  v.  Moritz,  1  Utah,  285,  holding  that 
a  judgment  on  demurrer  can  be  reviewed  on  appeal  without  a  state- 
ment or  bill  of  exceptions. 

Intermediate  Orders  do  not  form  part  of  the  judgment -roll,  but  the 
appellant  "must,  by  means  of  a  statement  on  appeal,  bring  them  into 
the  record,  together  with  such  facts,  forming  the  basis  of  the  orders,  as 
are  necessary  to  explain  the  action  of  the  court  below,"  p.  109. 

Affirmed  in  Abbott  v.  Douglass,  28  Cal.  299,  by  Sawyer,  J.,  dissenting 
on  other  points;  also,  in  Wetherbee  v.  Carroll,  33  Cal.  554,  and  Sutter 
V.  San  Francisco,  36  Cal.  114;  and  in  McClelland  v.  Dickenson,  2  Utah, 
107.  Cited  in  Spence  v.  Scott,  97  Cal.  182,  to  the  point  that  an  order 
striking  out  part  of  an  answer  cannot  be  reviewed  "without  a  bill  of 
exceptions";  and  to  same  effect  in  Graham  v.  Linehan,  1  Idaho,  781. 

Statement  on  Appeal  is  for  the  purpose  of  bringing  into  the  record 
orders  and  rulings,  with  the  facts  necessary  to  explain  them,  that  do  not 
arise  during  the  progress  of  the  trial,  and  are  not  contained  in  the 
motion  for  new  trial  or  judgment-roll;  also,  if  the  appellant  from  an 
order  refusing  a  new  trial  desires  only  a  review  of  rulings  of  law  dur- 
ing the  trial,  he  may  introduce  such  rulings  upon  questions  of  law, 
with  sufficient  evidence  to  point  them,  into  his  statement  on  appeal, 
or  make  a  bill  of  exceptions,  p.  110. 

Approved  in  dissenting  opinion  of  Sawyer,  J.,  in  Quivey  v.  Gambert,  32 
Cal.  322.  Cited  in  Sharp  v.  Daugney,  33  Cal.  516,  holding  that  ob- 
jections to  legal  sufficiency  of  an  affidavit  and  order  of  publication  must 
be  raised  by  motion  made  in  the  action,  or  on  an  appeal  supported  by  a 
statement;  Treadwell  v.  Davis,  34  Cal.  605,  94  Am.  Dec  772,  saying: 
"There  is  no  controversy  as  to  any  material  fact,  and  the  action  of  the 
court  below  is  sought  to  be  reviewed  on  questions  of  law  alone.  In 
such  cases  a  statement  on  appeal  is  not  only  a  proper  method,  but  is 
often  the  most  convenient,  expeditious,  and  economical  mode  of  bringing 
the  alleged  errors  before  this  court."  Cited  in  Gates  v.  Walker,  35 
Cal.  290,  where  an  appeal  was  dismised  for  lack  of  statement  and 
judgment-roll,  the  court  declining  to  refer  to  the  record  of  another 
appeal  by  other  parties  in  the  same  case,  in  the  absence  of  a  stipulation; 
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and  Cooper  v.  Pac.  M.  Co.,  7  Nev.  121,  holding  that  objections  to  rulings 
of  law  at  the  trial  should  be  brought  up  by  statement  on  appeal  or 
bill  of  exceptions. 

Statement  on  Motion  for  New  Trial  is  for  the  purpose  of  bringing 
into  the  record  matters  arising  during  the  trial  that  the  appellant 
wishes  reviewed,  p.  110. 

Afiirmed  in  Graham  v.  Stewart,  68  Cal.  376.  Referred  to  in  Quivey  v. 
Gambert,  32  Cal.  305,  holding  that  an  order  striking  out  a  statement 
is  not  appealable,  and  saying  that  though  such  appeal  was  allowed 
in  the  principal  case,  the  point  was  not  made,  "and  it  escaped  our 
notice";  Sawyer,  J.,  dissenting,  on  page  327. 

Costa  may  be  imposed  on  a  prevailing  party,  for  introducing  irrele- 
vant matter  into  a  statement  on  appeal  or  motion  for  new  trial,  p.  HI. 

Cited  as  an  illustration  in  dissenting  opinion  in  Quivey  v.  Gambert,  32 
Cal.  316.    Afiirmed  in  Stark  v.  Hill,  31  Mo.  App.  109. 

Notice  of  Intention  to  move  for  a  new  trial  must  be  filed  and  served 
within  the  statutory  time,  subject  to  the  court's  power  to  extend  the 
time  as  the  statute  provides,  pp.  112-114. 

Affirmed  in  Cottle  v.  Leitch,  43  Cal.  321,  322. 

Statement  on  Motion  for  New  Trial  must  be  filed  within  five  days 
after  service  of  notice  of  intention,  unless  the  court  extends  the  time 
as  provided  by  statute,  p.  114. 

Affirmed  in  Stevens  v.  Northwestern  Co.,  1  Idaho,  605. 

Statement  on  Appeal,  not  filed  and  served  within  the  statutory  time, 
held  properly  stricken  out,  p.  115. 

Cited  in  Kavanagh  v.  Maus,  28  Cal.  262,  holding  that,  a  statement  was 
not  served  in  time.  Approved  in  dissenting  opinion  of  Sawyer,  J.,  in 
Quivey  v.  Gambert,  32  Cal.  325.  Cited  in  Cody  v.  Filley,  4  Colo.  437, 
holding  that  where  a  statement  was  filed  on  the  last  statutory  day, 
service  of  it  on  the  next  day  was  invalid;  and  in  First  Nat.  Bank  v. 
Irvine,  2  Mont.  556,  holding  that  where  an  appeal  was  from  the  judg- 
ment and  also  from  the  refusal  of  a  new  trial,  and  the  statement  was 
filed  too  late  for  the  first,  but  in  time  for  the  second,  it  did  not  operate 
as  a  waiver  of  any  rights. 

Statement,  on  maU;ion  for  new  trial,  need  not  itself  be  included  in  the 
statement  on  appeal  from  the  order  of  refusal,  where  the  only  question 
is  not  as  to  the  sufiiciency  or  character  of  the  statement,  but  as  to 
whether  or  not  it  was  filed  in  time,  p.  115. 

Approved  in  dissenting  opinion  of  Sawyer,  J.,  in  Quivey  v.  Gambert, 
32  Cal.  315. 

27  Cal.  119-148.    MILLARD  v.  HATHAWAY. 

Waiver. — Where  an  order  refusing  a  new  trial  recites  that  the  motion 
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was  submitted  on  a  statement  by  consent  of  counsel,  the  respondent  is 
precluded  from  saying  that  the  statement  was  not  filed  in  time,  p.  138. 
Cited  in  Meredith  v.  Santa  Clara  Assn.,  60  Cal.  620,  holding  that  sure- 
ties to  an  undertaking  on  appeal  waived  their  right  to  object  to  the 
jurisdiction  of  the  court  by  signing  the  undertaking;  and  in  note  to  76 
Am.  Dec.  467,  on  this  point. 

Resulting  Trust  arises  where  a  deed  is  made  to  one  person,  but  the 
consideration  is  paid  by  another.  These  trusts  are  expressly  exempted 
from  the  operation  of  the  statute  of  frauds,  p.  139. 

Affirmed  in  Sandfoss  v.  Jones,  35  Cal.  487.  Cited  in  Case  v.  Codding, 
38  Cal.  193,  holding  that  if  "the  one  party  pays  only  a  part  of  the  con- 
sideration, the  party  taking  the  title  to  the  whole  land  becomes  a  trus- 
tee for  the  other  party,  pro  tanto.  The  party  setting  up  the  trust  must 
show  that  the  money  was  paid  by  him  at  or  before  the  execution  of  the 
conveyance";  to  the  same  effect  in  Roberts  v.  Ware,  40  Cal.  637;  Walton 
V.  Karnes,  67  Cal.  256 ;  and  Tripp  v.  Duane,  74  Cal.  91 ;  Savings  etc.  Soc. 
v.  Davidson,  97  Fed  712,  noted  under  Hidden  v.  Jordan,  21  Cal.  92;  O'Con- 
nor v.  Irvine,  74  Cal.  439,  holding  that  a  purchaser  of  land  at  a  tax  sale 
held  it  in  trust  for  the  owner,  who  furnished  the  money  to  buy  it  in; 
Hellman  v.  Messmer,  75  Cal.  170,  to  the  point  that  the  consideration 
"may  have  been  paid  by  the  party  who  took  the  title,  but  advanced  as 
a  loan  to  the  other  party,  and  if  so,  a  trust  results";  and  to  same  effect 
in  Thomas  v.  Jameson,  77  Cal.  93 ;  Broder  v.  Conklin,  77  Cal.  338,  holding 
that  an  attorney  who  bid  in  property,  at  a  sale  by  the  assignee  of  an 
insolvent,  for  the  benefit  of  the  insolvent  and  his  creditors,  held  it  in 
trust  for  them.  Affirmed  in  Riley  v.  Martinelli,  97  Cal.  580,  33  Am.  St. 
Rep.  211.  Cited  in  Warren  v.  Adams,  19  Colo.  522,  holding  that  a  trust 
results  from  acts;  dissenting  opinion  in  Towle  v.  Wadsworth,  147  III.  99, 
a  majority  of  the  court  holding  that  the  statute  oi  frauds  is  no  defense; 
Lyons  v.  Bodenhamer,  7  Kan.  478,  holding  that  one  who  borrows  a  land 
warrant,  settles  on  and  improves  the  land  without  any  claim  by  the 
owner,  becomes  the  beneficiary  of  a  resulting  trust;  Tenny  v.  Sampson, 
37  Kan.  363,  365,  to  the  point  that  the  consideration  need  not  come  di- 
rectly from  the  beneficiary;  dissenting  opinion  in  Crumley  v.  Webb,  48 
Mo.  596,  a  majority  of  the  court  holding  that  accord  and  satisfaction 
had  been  made  of  plaintiff's  claim  to  an  equitable  interest  in  lands, 
based  on  his  furnishing  money  for  their  purchase.  Cited  in  Afannix  v. 
Purcell,  46  Ohio  St.  143,  15  Am.  St.  Rep.  576,  saying:  "The  distinction 
between  resulting  trusts  and  trusts  for  charitable  or  pious  uses  is  al- 
most as  clear  and  as  broad  as  that  between  legal  and  equitable  estates. 
....  A  resulting  trust  is  to  be  performed  or  executed  by  the  trus- 
tee by  transferring  the  title  of  the  cestui  que  trust  at  his  request"; 
and  in  Chenoweth  v.  Lewis,  9  Oreg.  152,  holding  that  an  agreement,  for 
sale  of  an  interest  in  land  acquired  under  a  resulting  trust,  must  be  in 
writing  under  the  statute. 
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Findings  cannot  be  altogether  detached  from  each  other  and  con- 
sidered piecemeal.  If  a  particular  finding  be  doubtful  or  obscure,  ref- 
erence may  be  had  to  the  context  for  the  purpose  of  ascertaining  the 
true  meaning,  p.  141. 

Affirmed  in  Alhambra  Co.  v.  Richardson,  72  Cal.  604,  remarking  that 
"the  counsel  treats  the  findings  as  if  they  were  dug  up  from  the  ruins 
of  ancient  cities  at  different  epochs."  Cited  in  Patent  Brick  Co.  v. 
Moore,  75  Cal.  211,  saying  that  an  assignment  *is  pleaded  in  the  same 
language  as  that  of  the  findings,  and  this  is  sufficient."  Affirmed  in 
Mott  V.  Ewing,  90  Cal.  235,  and  Baraes  v.  Sabrom,  10  Nev.  248. 

Parol  Evidence  is  admissible  to  explain  or  contradict  a  recital  in  a 
deed  as  to  payment  of  consideration;  if  the  evidence  is  merely  parol,  it 
will  be  received  with  great  caution,  and  the  court  will  look  anxiously 
for  some  corroborating  circumstances  to  support  it,  p.  142. 

Affirmed  in  DuflFy  v.  DuflFy,  104  Cal.  607,  and  Dalton  v.  Dalton,  14  Nev. 
428;  Brooks  v.  Union  Trust  etc.  Co.,  146  Cal.  137,  parol  evidence  is  ad- 
missible to  establish  resulting  trust  in  realty  arising  under  Civil  Code 
§  853,  though  money  consideration  recited  which  was  not  in  fact  paid  by 
trustees. 

Statute  of  Limitations. — Where  a  trustee  under  a  resulting  trust 
agrees  to  convey  land  to  the  beneficiary  upon  payment  by  the  latter  of 
th'e  purchase  price  and  interest,  the  statute  does  not  begin  to  run  until 
such  payment  is  made,  pp.  145,  146. 

Cited  in  Day  v.  Cohn,  65  Cal.  509,  holding  that  where  a  vendee  under 
a  contract  of  sale  remained  in  possession,  paying  installments  of  the 
purchase  price,  and  the  last  of  such  payments  was  made  two  years  be- 
fore bringing  of  suit  by  him  to  enforce  the  contract,  his  equitable  right 
to  compel  performance  of  it  was  not  barred  by  the  statute  of  limita- 
tions; note  to  85  Am.  Dec.  78. 

27  Cal.  151-152.    PEOPLE  v.  COIJNTY  JUDGE. 

Prohibition  will  lie  to  prevent  a  county  judge  from  punishing  con- 
tempt against  a  district  court,  p.  152. 

Cited  in  Uuerstal  v.  Muir,  62  Cal.  481,  holding  that  an  order  adjudging 
one  guilty  of  contempt  cannot  be  appealed  from  "simply  on  the  ground 
that  the  record  shows  want  of  jurisdiction  to  render  the  judgment," 
but  certiorari  is  the  proper  remedy;  also  in  Phillips  v.  Welch,  12  Nev. 
177,  where,  on  certiorari  to  review  a  judgment  punishing  for  contempt, 
the  court  said  that  where  the  lower  court  "acquired  jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  petitioner,  this  court  has  no 
jurisdiction  either  on  appeal,  writ  of  error,  habeas  corpus,  or  certiorari"; 
People  V.  Carrington,  5  Utah,  532,  holding  that  prohibition  lies  against 
a  commissioner  of  the  supreme  court  to  prevent  his  inflicting  a  punish- 
ment  for   libel,  certiorari  and   habeas  corpus  not   being  adequate   or 
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speedy  remedies;  State  v.  Circuit  Court,  97  Wis.  15,  65  Am.  St.  Rep.  98, 
awarding  writ  to  terminate  improper  contempt  proceedings;  In  re  Litch- 
field, 13  Fed.  Rep.  869,  holding  that  one  court  cannot  punish  a  contempt 
against  another;  and  in  note  to  12  Am.  Dec.  184,  on  contempt. 

27  Cal.  153-163.    HIGGINS  y.  BEAR  RIVER  CO. 

Legal  Tender  Act  is  valid,  p.  162. 

Affirmed  in  Belloc  v.  Davis,  38  Cal.  254,  255.  Cited  in  note  to  87  Am. 
Dec.  126. 

27  Cal.  163-170.    SEMPLE  y.  HA6AR. 

Fraud  must  be  specifically  alleged,  p.  166. 

Affirmed  in  Kent  v.  Snyder,  30  Cal.  674;  Green  v.  Hayes,  70  Cal.  281; 
dissenting  opinion  in  Spring  Valley  v.  San  Francisco,  82  Cal.  321,  16  Am. 
St.  Rep.  34;  Leavenworth  Co.  v.  Commissioners,  18  Kan.  178;  Parley's 
Park  Co.  v.  Kerr,  3  Utah,  246;  United  States  v.  Tichenor,  8  Sawy.  164; 
12  Fed.  Rep.  426.    Cited  in  note  to  25  Am.  Dec.  96. 

Judicial  Notice  is  taken  as  to  the  statutory  procedure  required  on  the 
part  of  a  claimant  under  a  Mexican  grant,  p.  167. 

Cited  in  United  States  v.  Williams,  6  Mont.  389,  taking  judicial  no- 
tice of  the  rules  of  the  interior  department  as  to  timber  on  public  lands; 
and  in  notes  to  il  Am.  Dec.  781,  and  89  Am.  Dec.  690,  on  judicial  notice. 

Patent  on  a  Mexican  Grant  cannot  be  issued  until  the  grant  has  been 
confirmed  by  the  land  commissioner  or  the  federal  courts;  and  the  de- 
cisions of  federal  courts  on  this  point  cannot  be  attacked  collaterally  by 
the  state  courts,  p.  170. 

Cited  in  Botiller  v.  Dominguez,  130  U.  S.  255,  where  Miller,  J.,  says: 
"There  can  be  no  doubt  of  the  proposition  that  no  title  to  land  in  Cali- 
fornia dependent  upon  Spanish  or  Mexican  grants  can  be  of  any  validity 
which  has  not  been  submitted  to  and  confirmed  by  the  board  provided 
for  that  purpose  in  the  act  of  1851,  or,  if  rejected  by  that  board,  con- 
firmed by  the  district  or  supreme  court  of  the  United  States."  Cited 
also  on  this  point  in  Hagar  v.  Lucas,  29  Cal.  311,  312;  Bemal  v.  Lynch, 
36  Cal.  143,  and  Yates  v.  Smith,  40  Cal.  668. 

27  Cal.  171-175.    STANFORD  v.  WORN. 

Condemnation  of  Land. — Provisions  of  the  statute  must  be  strictly 
followed.  The  power  must  be  exercised  precisely  as  directed,  and  there 
can  be  no  departure  from  the  mode  prescribed  without  vitiating  the  en- 
tire proceedings,  p.  174. 

Cited  in  Smith  v.  Davis,  30  Cal.  537,  to  same  effect  as  regards  a 
street  assessment;  dissenting  opinion  in  Appeals  of  Houghton,  42  Cal. 
68,  as  an  example  of  special  proceedings  where  an  appeal  was  allowed, 
though  the  statute  did  not  provide  for  it.    Aflirmed  in  Godchaux  v.  Car- 
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penter,  19  Nev.  418,  and  Pettis  v.  Providence,  11  R.  I.  376.    Cited  in  note 
to  73  Am.  Dec.'  684. 

Publication  of  Notice  must  be  for  the  period  prescribed  by  the  statute, 
p.  174. 

Affirmed  in  State  v.  Tucker,  32  Mo.  App.  629,  and  Leonard  v.  Sparks, 
63  Mo.  App.  696. 

27  Cal.  175  228.  PEOPLE  v.  PACHECO. 

Appropriation  for  payment  of  coupons  on  Pacific  Railway  bonds  is 
not  a  debt  or  liability  within  the  meaning  of  article  8  of  the  constitu- 
tion, limiting  the  amount  of  the  state  debt,  pp.  207-221. 

Cited  in  Bickerdike  v.  State,  144  Cal.  695,  construing  and  sustaining 
coyote  bounty  acts;  State  v.  City,  24  Mont.  629,  quoting  City  v.  Ed- 
wards, 84  111.  626.  Distinguished  in  Eaton  v.  Mininaugh,  43  Or.  476, 
holding  void  an  act  requiring  election  for  selection  of  county  seat  and 
directing  count}'  clerk  to  issue  warrants  to  pay  cost  of  constructing  new 
courthouse  if  new  location  selected  and  to  levy  tax  to  pay  off  such  war- 
rants; Napa  Valley  Co.  v.  Board  of  Supervisors,  30  Cal.  439,  to  the  point 
that  the  legislature  may  appropriate  funds  for  aid  of  a  railway;  also  in 
Carr  v.  State,  127  Ind.  209,  22  Am.  St.  Rep.  628,  holding  that  the  ques- 
tion of  making  an  appropriation  is  for  the  legislature.  Disapproved  in 
Coulson  V.  Portland,  Deady,  498,  saying:  "I  have  never  been  able  to 
bring  my  mind  to  assent  to  the  reasoning  by  which  the  court  arrived 
at  the  conclusion  that  the  act  in  question  did  not  create  a  debt";  and 
holding  that  an  appropriation  for  erection  of  public  buildings,  to  be  paid 
for  by  issuance  of  bonds,  was  void;  in  Pleasant  Valley  Co.  v.  County 
Commrs.,  15  Utah,  166,  holding  that  salaries  not  due  until  the  first  of  - 
January  should  not  be  included  in  an  appropriation  for  December.  Cited, 
also,  in  the  following  cases  (for  which  see  note,  ante,  to  State  v.  Mc- 
Cauley,  15  Cal.  429),  viz.:  9  Colo.  411;  84  111.  631;  87  111.  409,  422;  97  Ind. 
11;  40  Am.  Rep.  424;  127  Mo.  641;  48  Am.  St.  Rep.  660;  6  Mont.  540; 
5  Nev.  26;  5  Oreg.  34,  35;  26  Oreg.  246,  247;  6  S.  Dak.  522;  55  Am.  St. 
Rep.  855;  7  S.  Dak.  9;  14  Wa.sh.  St.  63;  35  West  Va.  619. 

Power  of  Taxation  is  vested  in  the  legislature,  and  that  power  is 
unlimited,  p.  209. 

Affirmed  in  Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  355.  Cited  in 
Chapman  v.  Morris,  28  Cal.  395,  holding  that  the  legislature  could  au- 
thorize interest  to  be  paid  on  deferred  county  warrants. 

27  Cal.  228-238;  87  Am.  Dec.  66.    WILCOXSON  v.  BURTON. 

New  Trial  is  not  granted  on  the  ground  that  the  evidence  does  not 
support  the  findings,  where  the  evidence  is  conflicting,  p.  232. 

Cited  in  notes  to  93  Am.  Dec.  409,  3  Am.  St.  Rep.  579;  7  Am.  St.  Rep. 
201. 


27  Cal.  238-248  Notes  on  California  Reports.  1356 

Confession  of  Judgment  by  a  debtor  without  the  knowledge  of  bis 
creditor,  and  for  a  greater  amount  than  is  actually  due,  is  void,  p. 
235. 

Cited  in  Anderson  v.  Bank,  140  Cal.  698,  sustaining  action  by  creditor 
on  behalf  of  himself  and  other  creditors  to  set  aside  such  judgment; 
Tully  V.  Harloe,  35  Cal.  308,  95  Am.  Dec.  105,  holding  that  "a  mortgage^ 
knowingly   and   intentionally   given   and   taken   for  a   larger  amount 
than  is  due,  and  not  as  security  for  future  advances,  is  fraudulent  as 
against  the  other  creditors  of  the  mortgagor";  if  given  for  future  ad- 
vances, "it  must  show  upon  its  face  the  utmost  amount  intended  to  be 
secured,  but  it  need  not  show  whether  that  amount  represents  an  exist- 
ing debt  or  future  advances."    Cited,  also,  in  Lee  v.  Figg,  37  Gal.  336, 
99  Am.  Dec.  274,  holding  that  a  judgment  by  confession,  though  fraudu- 
lent against  creditors,  "is  valid  till  vacated  upon  a  direct  proceeding 
for  the  purpose";  Pond  v.  Davenport,  44  Cal.  487,  holding  that  though  a 
confession  of  judgment  was  defective  for  failure  to  set  forth  sufficient 
facts  as  to  the  indebtedness,  yet  the   presumption  of  fraud  thereby 
arising  was  successfully  rebutted  by  evidence.    Cited  in  Lowenstein  v. 
Caruth,  69  Ark.  692,  holding  that  a  confession  of  judgment  without 
the  knowledge  of  the  creditor  estops  neither  party  from  denying  any- 
thing set  forth  in  it,  but  the  creditor  may  ratify  it  so  far  as  he  can  do 
80  without  affecting  rights  under  intermediate  attachments;   Swain   v. 
Gilder,  61  Miss.  672,  holding  a  confession  of  judgment  void,  because  there 
was  no  plaintiff;  Mendes  v.  Freiters,  16  Nev.  397,  holding  that  where  the 
amount  named  in  a  complaint  and  attachment  was  in  excess  of  what 
was  actually  due,  but  plaintiff  acted  in  good  faith,  the  judgment  was  not 
void  but  good  as  to  the  actual  indebtedness,  as  against  subsequent  at- 
taching creditors;  Beazley  v.  Sims,  81  Va.  648,  holding  that  a  valid  con- 
fession of  judgment  has  all  the  attributes  of  other  judgments;  and  in 
notes  on  this  point  to  65  Am.  Dec.  522;  99  Am.  Dec.  276;  4  Am.  St.  Rep. 
659;  11  Am.  St.  Rep.  821;  12  Am.  St.  Rep.  659;  45  Am.  St.  Rep.  810. 

Estoppel. — ^Where  an  answer  averred  a  certain  amount  and  nature  of 
indebtedness,  defendant  was  held  thereby  estopped  from  proving  a  dif- 
ferent amount  and  nature,  p.  236. 

Cited  in  notes  to  22  Am.  St.  Rep.  781,  and  36  Am.  St.  Rep.  245,  on 
estoppel  by  pleadings. 

27  Cal.  238-248.    McMINN  v.  O'CONNOR. 

Certified  Copy  of  deed,  that  had  been  improperly  recorded  because  not 
legally  acknowledged,  is  evidence,  if  the  existence  of  the  original  is 
proven,  p.  245. 

Cited  in  Mayo  v.  Mazeaux,  38  Cal.  449,  to  the  point  that  "a  certified 
copy  of  an  instrument  duly  recorded  may  be  read  in  evidence  without 
proof  of  the  original,  if  it  be  shown  to  the  satisfaction  of  the  court  that 
the  original  is  not  under  the  control  of  the  party";  also  in  Cannon  y. 
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Deming,  3  S.  Dak.  429,  holding  that  where  the  statute  requires  that  an 
instrument  must  be  acknowledged  before  being  recorded,  recording  it 
without  acknowledgment  is  not  constructive  notice  of  its  contents. 

Execution  of  Deed  in  a  foreign  country,  improperly  acknowledged, 
may  be  proved  without  producing  the  attesting  witness  or  proving  his 
handwriting,  p.*  245. 

Affirmed  in  McMinn  v.  Whelan,  27  Cal.  310. 

Jurisdiction  over  the  Person  of  defendant  appearing  never  to  have 
been  acquired  in  a  case  of  ejectment,  the  judgment-roll  therein  is  not 
evidence  of  title,  p.  246. 

Cited  in  Forbes  v.  Hyde,  31  Cal.  348,  to  the  point  that  "when  it  ap- 
4>ears  in  the  record  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  against  whom  judgment  is  rendered,  the  judgment  may  be 
collaterally  attacked." 

After-acquired  Title  by  defendant  is  ejectment  must  be  pleaded  by 
supplemental  answer,  p.  247. 

Affirmed  in  Moss  v.  Shear,  30  Cal.  473;  Calderwood  v.  Pyser,  31  Cal. 
336;  Bagley  v.  Ward,  37  Cal.  129,  153;  99  Am.  Dec.  259,  270;  Reily  v. 
Lancaster,  39  Cal.  366;  McLane  v.  Bovee,  35  Wis.  35. 

Sheriff's  Certificate  of  Sale  of  land  on  execution  is  not  evidence  for 
defendant  in  ejectment;  if  the  time  for  redemption  had  not  expired,  the 
evidence  was  wholly  incompetent  to  establish  any  right  in  the  defend- 
ants, either  legal  or  equitable;  if  the  time  for  redemption  had  passed, 
the  defendants  should  have  obtained  their  deed,  p.  248. 

Cited  in  Pollard  v.  Harlow,  138  Cal.  392,  but  held  inapplicable  under 
later  Code  provisions;  Page  v.  Rogers,  31  Cal.  301,  to  the  point  that  the 
legal  title  does  not  pass  to  the  purchaser  until  the  delivery  of  the 
sherifTs  deed;  also  in  note  on  sherifTs  deed  in  15  Am.  Dec.  252. 

Amendments  are  in  discretion  of  the  court,  p.  248. 
Cited  in  note  to  34  Am.  Dec.  168. 

27  Cal.  248  263.    DOLL  y.  ANDERSON. 

Statement  on  Appeal  failing  to  include  evidence  on  a  point,  the  pre- 
sumption is  that  the  fact  was  sufficiently  proven  to  warrant  the  verdict, 
p.  252. 

Cited  in  Frevert  v.  Swift,  19  Nev.  402,  holding  that  where  questions 
as  to  evidence  are  not  specified  in  the  statement,  they  will  not  be  con- 
sidered on  appeal. 

Notice  of  Assignment  of  contract  by  defendant  held  to  have  been 
given  to  plaintiff,  and  the  effect  of  failure  to  give  it  not  decided,  p. 
252. 

Cited  in  Hogan  v.  Black,  66  Cal.  42,  to  the  point  that  plaintiff's  as- 
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Bignee  must  notify  defendant  of  the  assignment  or  have  himself  sub- 
stituted as  plaintiff. 

27  Cal.  253-255.    FRISBIE  v.  PRICE. 

Notice  to  Quit  is  necessary  to  give  a  right  of  action  against  a  tenant 
at  will,  p.  255. 

Cited  in  Simpson  v.  Applegate,  75  Cal.  345,  holding  that  where  a  ten- 
ant at  will  denied  the  tenancy,  notice  to  quit  was  not  necessary  before 
bringing  suit;  Pomeroy  v.  Bell,  118  Cal.  638,  holding  that  a  vendee  under 
a  contract  of  sale  "is  sometimes  termed  a  quasi  tenant  at  will  for  the 
purpose  of  recovering  possession  by  the  vendor;  ....  he  has  been 
held  in  some  cases  entitled  to  a  demand  for  possession  before  his  holding 
can  be  deemed  unlawful";  Treadway  v.  Sharon,  7  Nev.  48,  holding  that 
where  a  license  to  occupy  is  determinable  by  a  mere  demand,  notice  to 
quit  is  not  necessary;  and  in  note  to  42  Am.  Dec.  129. 

27  Cal.  255258;  87  Am.  Dec.  75.    HALL  v.  AUBURN  CO. 

Officers  of  a  Corporation  have  no  power  to  authorize  the  execution  of 
a  note  as  surety  for  another,  in  respect  to  a  matter  having  no  relation  to 
the  corporate  business,  and  in  which  the  corporation  has  no  interest,  p. 
257. 

Cited  in  Melone  v.  Ruffino,  129  Cal.  523,  524,  as  referred  to  in  a  later 
case;  Hall  v.  Crandall,  29  Cal.  568;  note  to  In  re  Assignment  etc.  Co., 
70  Am.  St.  Rep.  164,  on  ultra  vires.  Affirmed  in  Hall  v.  Crandall,'  29 
Cal.  570,  572,  89  Am.  Dec.  65,  66,  holding  that  neither  were  the  of- 
ficers liable  personally,  for  "it  is  clear  upon  inspection  of  the  instrument 
that  the  defendants  intended  to  bind  the  company  and  not 'themselves, 
and  that  the  plaintiffs  so  understood  it."  Cited  in  Cliamberlain  v. 
Pacific  Wool  Co.,  54  Cal.  106,  holding  that  a  note  signed  by  the  president 
of  a  corporation,  describing  himself  as  such,  was  his  personal  note  and 
not  the  corporation's.  Distinguished  in  Seeley  v.  San  Jose  Co.,  59  Cal. 
24,  holding  that  the  president  of  a  lumber  company  had  power  to  bor- 
row money  to  carry  on  the  business  of  the  corporation.  Cited  in  Na- 
tional Bank  v.  German  American  Co.,  116  N.  Y.  292,  holding  that  a  cor- 
poration had  no  power  to  indorse  an  accommodation  note;  Park  Hotel 
Co.  V.  First  Nat.  Bank,  86  Fed.  Rep.  747,  holding  that  the  president  of  a 
corporation  had  no  power  to  make  a  note  of  the  corporation  payable  to 
himself,  and  get  it  discounted  for  his  own  use;  Lyon  v.  First  Nat.  Bank, 
85  Fed.  Rep.  122,  to  the  point  that  "it  is  ultra  vires  of  a  commercial  cor- 
poration and  its  officers  to  make  accommodation  paper,  or  to  guarantee 
the  payment  of  the  obligations  of  others";  and  in  notes  to  90  Am.  Dec 
644,  and  31  Am.  St.  Rep.  753,  754. 

27  Cal.  258-273.    WILSON  v.  BRANNAN. 
Chattel  Mortgage  and  Pledge.— Chattels  mortgaged  or  pledged  may  be 
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sold  by  the  creditor  after  the  debt  is  due,  at  public  sale,  after  reasonable 
notice  to  the  debtor,  pp.  270,  271. 

Cited  in  Hey  land  v.  Badger,  35  Cal.  411,  holding  that  "in  the  case  of 
a  pledge  the  title  remains  in  the  pledgor,  but  in  the  case  of  a  chattel 
mortgage,  whether  possession  of  the  chattel  be  delivered  to  the  mort- 
gagee or  not,  the  title  passes  to  the  mortgagee,  subject  to  be  defeated 
upon  performance  of  the  condition,  and  in  case  of  a  breach  it  becomes 
absolute  at  law  in  the  mortgagee";  Wright  v.  Ross,  36  Cal.  429,  to  the 
point  that  ''the  pledgee  may  have  the  property  sold  for  the  payment  of 
the  debt  secured  by  it,  after  calling  upon  the  pledgor  to  redeem,  by  a 
judicial  decree,  or  he  may  himself  sell  the  property  after  due  notice  to 
the  owner";  Everett  v.  Buchanan,  2  Dak.  263,  holding  that  where  a 
mortgagee  of  chattels  sold  them  at  private  sale  contrary  to  the  terms 
of  the  mortgage,  it  was  a  conversion  and  extinguished  the  mortgage 
title;  Lee  v.  Fox,  113  Ind.  102,  holding  that  if  possession  has  been  taken, 
the  equity  of  redemption  may  be  foreclosed  by  a  sale  on  due  notice; 
Bryant  v.  Carson  Co.,  3  Nev.  318,  93  Am.  Dec.  407,  holding  that  a  statut-^ 
regarding  foreclosure  does  not  deprive  the  mortgagee  of  the  right  to 
sell  without  action,  on  due  notice;  Blackburn  v.  Selma  Co.,  3  Fed.  Rep. 
699,  holding  that  where  a  decree  requires  a  sale  to  be  confirmed  in  or- 
der to  bar  equity  of  redemption,  the  sale  is  not  complete  without:  it; 
notes  to  45  Am.  Dec.  447,  and  51  Am.  Dec.  313,  on  chattel  mortgage;  n^te 
to  75  Am.  Dec.  710,  on  notice  of  sale;  and  notes  to  79  Am.  Den.  601, 
and  32  Am.  St.  Rep.  730.  on  pledge. 

General  Citation.— Meeker  v.  Waldron,  62  Neb.  697. 

27  Cal.  274-282.    SCHROEDER  y.  JAHNS. 

Statute  of  Limitations.— An  averment  in  an  answer  that  the  suit 
is  barred  by  the  statute  is  not  a  statement  of  a  fact  but  of  a  con- 
clusion of  law,  p.  278. 

Affirmed  in  Table  Mountain  Co.  v.  Stranahan,  31  Cal.  393.  Spaulding 
V.  Howard,  121  Cal.  197,  noted  under  Caulfteld  v.  Saunders,  17  Cal.  571. 

Continuing  Trust. — If  the  trustee  has  not,  by  act  or  declaration,  mani- 
fested a  determination  to  repudiate  the  trust  and  violate  the  contract 
under  which  the  money  came  to  his  hands,  there  must  be  a  demand  by 
the  cestui  que  trust  for  the  money,  and  a  refusal,  before  he  is  liable  to 
an  action  for  the  money.  The  statute  of  limitations,  therefore,  would 
not  commence  to  run  in  such  case  unless  the  demand  was  made,  p.  280. 

Affirmed  in  Roach  v.  Caraffa,  85  Cal.  446,  and  Millet  v.  Bradbury, 
109  Cal.  176.  Distinguished  in  Bills  v.  Silver  King  Co.,  106  Cal.  23,  hold- 
ing that  a  claim  by  an  administratrix  for  dividends  on  mining  shares 
was  barred  in  two  years  from  date  of  the  claim,  on  account  of  laches  of 
plaintiff  in  making  demand. 

Defectire  Finding,  that  does  no  harm,  i&  not  cause  for  reversal  of 
judgment,  p.  282. 
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Cited  in  Tage  v.  Alberts,  2  Idaho,  252,  holding  that  if  findings  are  suf- 
ficient to  -sustain  the  judgment,  failure  to  find  upon  certain  allegations 
of  the  complaint  is  not  ground  for  new  trial. 

27  Cal.  282-287.    REDDING  v.  WHITE. 

Pueblo  Lands. — Leases  by  the  municipal  authorities  of  fiire  hundred 
acre  tracts  for  nearly  a  thousand  years,  at  a  rent  of  only  three  dollars 
per  annum,  were  void,  p.  287. 

Cited  in  Uolladay  v.  San  Francisco,  124  Cal.  366,  and  City  of  Monterey 
V.  Jacks,  139  Cal.  551,  noted  under  Hart  v.  Burnett,  15  Cal.  568;  San 
I*Yancisco  v.  Canavan,  42  Cal.  556,  to  the  point  "that  in  respect  to  pueblo 
lands  it  is  competent  for  the  legislature  to  control  and  direct  how  they 
shall  be  managed  and  controlled  or  disposed  of  by  the  municipal  cor- 
poration." 

27  Cal.  287-295.     PEOPLE  v.  SEIDMORE. 

Former  Judgment  is  a  bar  when  cause  tried  on  merits  irrespective  of 
ground  on  which  judgment  was  based,  p.  293. 

Cited  in  Town  v.  Pomeroy,  ill  Wis.  671,  holding  prior  judgment  a  bar 
under  facts  stated. 

27  Cal.  295-299.    STEINBACH  ▼.  LEESE. 

Affidavit  of  Publication  of  summons  in  a  newspaper  must  aver  that 
the  affiant  is  one  of  the  persons  authorized  by  statute  to  make  it,  p. 
298. 

Cited  in  Sharp  v.  Daugney,  33  Cal.  514,  holding  that  an  affidavit  by 
the  "publisher  and  proprietor"  of  a  paper  was  a  sufficient  compliance 
with  the  statute;  Hahn  v.  Kelly,  34  Cal.  419,  428,  94  Am.  Dec.  760,  hold- 
ing that  where  the  affidavit  did  not  aver  the  position  of  the  affiant,  but 
the  judgment  stated  that  service  had  been  made  according  to  law  and 
the  order  of  the  court,  the  presumption  was  "that  proof  of  publication 
by  the  proper  person  was  in  fact  made."  Cited  in  McChesney  v.  People, 
174  111.  49,  holding  mere  recital  of  status  of  afiiant  insufficient;  Scott  v. 
Brackett,  89  Ind.  418,  holding  that  notice  of  petition  for  location  of  a 
ditch  must  be  advertised  as  prescribed  by  the  statute.  Affirmed  in 
Odell  v.  Campbell,  9  Oreg.  306.  Cited  to  the  point  that  service  by  pub- 
lication must  strictly  comply  with  the  statute,  in  Cissell  v.  Pulaski  Co., 
3  McCrary,  449,  10  Fed.  Rep.  893,  and  Martin  v.  Barbour,  34  Fed.  Rep. 
708;  also  in  Gray  v.  Larrimore,  4  Sawy.  646,  2  Abb.  U.  S.  651,  where 
Field,  J.,  holds  that  evidence  is  inadmissible  to  supply  omissions  in  an 
affidavit  of  publication,  saying:  "The  statute  prescribes  the  character 
of  the  evidence  which  shall  be  produced  and  by  whom  it  shall  be  given. 
It  is  not  sufficient  that  other  proof  equally  persuasive  and  convincing 
may  be  offered.  The  statutory  proof  will  alone  suffice";  and  in  note  to 
42  Am.  Dec.  63,  on  this  point. 
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Appearance  by  defendant  is  when  he  answers,  demurs,  or  tiles  notice 
of  appearance;  service  of  this  notice  should  antedate  or  be  contempo- 
raneous with  the  service  of  all  other  notices  and  papers;  notices,  the 
purpose  of  which  is  "not  to  give  notice  of  appearance  but  to  give  no- 
tice of  a  step  taken  or  about  to  be  taken/'  are  not  included  in  the 
statutory  definition,  p.  299. 

Cited  in  Glidden  v.  Packard,  28  Cal.  651,  holding  that  notice  of  motion 
to  dissolve  attachment  is  not  such  an  appearance  as  authorizes  the 
clerk  to  enter  judgment  by  default;  Coombs  v.  Parish,  H  Colo,  297,  hold- 
ing that  defendant  may  enter  a  special  appearance  for  the  purpose  of 
making  a  motion  to  dismiss.  Denied  in  Curtis  v.  McCullough,  3  Xev. 
213,  holding  that  a  statute  prescribing  what  shall  constitute  an  appear- 
ance does  not  preclude  appearance  in  a  different  manner  for  other  pur- 
poses, and  saying  that  a  different  rule,  "so  manifestly  against  the  uni- 
versal practice  of  all  courts,  should  not  be  adopted,  except  upon  the 
most  unequivocal  language  of  the  statute."  Cited  in  McCoy  v.  Bell,  1 
Wash.  St.  510,  holding  that  the  personal  presence  of  defendant  is  not  an 
appearance;  "some  act  must  be  performed;  he  must  answer,  demur,  or 
give  the  plaintiff  written  notice,  or,  if  an  attorney  appears,  he  must  give 
notice  of  appearance." 

Notice  of  defects  in  publication  is  presumed  where  plaintiff  is  himself 
the  purchaser  at  sherifTs  sale  on  foreclosure,  p.  299. 

Affirmed  in  Plummer  v.  Whitney,  33  Minn.  428,  as  to  sale  on  execu- 
tion. 

27  Cal.  300-322.     McMINN  v.  WHELAN. 

Attesting  Witness  to  Foreign  Deed  is  presumed  to  be  out  of  the 
court's  jurisdiction  at  the  trial,  p.  310. 
Cited  in  note  to  33  Am.  Dec.  723. 

Publication  of  Summons. — The  statute  roust  he  strictly  complied  with, 
p.  314. 

Affirmed,  as  to  publication  of  notice  of  locating  a  ditch,  in  Vizzard  v. 
Taylor,  97  Tnd.  94;  also,  as  to  publication  of  summons  and  attachment, 
in  Stewart  v.  Anderson,  70  Tex.  601 ;  Park  v.  liigbee,  6  Utah,  416,  noted 
under  Ricketson  v.  Richardson,  26  Cal.  152;  note  to  Miller  v.  White, 
76  Am.  St.  Rep.  814,  on  general  subject;  as  to  service  of  notice  of  pub- 
lication, in  Beaupre  v.  Brigham,  79  Wis.  441. 

Jurisdiction. — If  it  appear  by  the  record  or  otherwise  that  the  court 
never  had  jurisdiction  over  the  person  of  the  defendant,  the  judgment 
will  be  pronounced  a  nullity,  whether  it  comes  directly  or  collaterally 
in  question;  and  this  is  so  whether  the  court  be  of  inferior  or  superior 
jurisdiction.  It  is  a  fundamental  rule  that  no  court  can  acquire  juris- 
diction by  the  mere  assertion  of  it,  or  by  deciding  that  it  has  it,  p. 
314. 

Notes  Cal.  Rep.— 86 
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Affirmed  in  McMinn  v.  0*Ck)nnor,  27  Cal.  246.  Cited  in  Wallace  v. 
Mayor,  29  Cal.  188,  holding  with  regard  to  a  corporation  that  "no  offi- 
cer can  acquire  power  or  jurisdiction  by  the  mere  assertion  of  it";  also 
in  Forbes  v.  Hyde,  31  Cal.  348,  to  the  point  that  when  it  appears  in  the 
record  that  the  court  had  no  jurisdiction  of  the  person  of  the  defend- 
ant, the  judgment  may  be  collaterally  attacked.  Modified  in  Hahn  v. 
Kelly,  34  Cal.  402,  94  Am.  Dec.  746,  saying  that  in  the  principal  case 
"the  rule  may  be  stated  too  broadly,"  and  that  the  language  there  used 
"implies  that  a  want  of  jurisdiction  may  be  shown  aliunde,  but  no  such 
question  was  involved  in  that  case^  and  what  was  said  upon  that  sub- 
ject must  be  considered  dictum";  and  holding  "the  true  rule  to  be  that 
.  .  .  .  where  the  record  is  silent  as  to  what  was  done,  it  will  be 
presumed  that  what  ought  to  have  been  done  was  not  only  done  but 
rightly  done;  but  when  the  record  states  what  was  done,  it  will  not  be 
presumed  that  something  different  was  done,"  p.  407.  Cited  in  Galpin 
V.  Page,  18  Wall.  369,  where  Field,  J.,  says:  "Whenever,  therefore,  it 
appears  from  the  inspection  of  the  record  of  a  court  of  general  jurisdic- 
tion that  the  defendant,  against  whom  a  personal  judgment  or  de- 
cree is  rendered,  was  at  the  time  of  the  allege<l  service  without  the  ter- 
ritorial limits  of  the  court  and  thus  beyond  the  reach  of  its  process, 
and  that  he  never  appeared  in  the  action,  the  presumption  of  jurisdic- 
tion over  his  person  ceases,  and  the  burden  of  establishing  the  juris- 
diction is  cast  upon  the  party  who  invokes  the  benefit  or  protection  of 
the  judgment  or  decree."  Cited  in  Hall  v.  Melvin,  62  Ark.  444,  54  Am. 
St.  Hep.  302,  saying:  "Where  a  bill  shows  no  cause  of  action  against 
the  defendant  with  reference  to  the  subject  matter  of  the  suit,  .... 
a  decree  based  upon  such  a  bill  is  a  nullity,  no  matter  how  attacked"; 
Adams  v.  Adams,  154  Mass.  297,  where  a  divorce  record  from  a  Cali- 
fornia court  is  held  invalid  for  lack  of  jurisdiction  therein  of  the  person 
of  defendant.    Affirmed  in  Palmer  v.  McMaster,  8  Mont.  192. 

Attachment  Lien  on  land  cannot  be  effectual  to  impeach  a  conveyance 
of  the  land  by  the  defendant  in  the  attachment  suit,  until  judgment  is 
rendered  therein,  p.  315. 

Cited  in  McClellan  v.  Solomon,  23  Fla.  444,  11  Am.  St.  Rep.  387,  hold- 
ing that  a  "judgment  lien  relates  back  to  the  date  of  the  levy,  as  against 
the  judgment  debtor  and  his  fraudulent  grantee,  or  as  against  anyone 
purchasing  the  real  estate  as  the  property  of  the  judgment  debtor 
subsequent  to  the  attachment";  and  that  the  "title  of  the  purchaser  at 
a  sale  under  the  judgment  dates  as  against  such  parties  from  the  date 
of  the  levy  of  the  attachment." 

Creditor's  Bill,  to  impeach  for  fraud  a  conveyance  by  the  debtor,  must   * 
be  brought  by  a  judgment  creditor;  as  between  the  grantor  and  grantee, 
a  conveyance  executed  to  defraud  creditors  is  valid,  p.  316. 

Cited  in  Aigeltinger  v.  Einstein,  143  Cal.  614,  but  denying  right  of  at- 
tach injr  creditor  to  set  aside  conveyance  before  judgment  and  execution; 
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Hoffman  v.  Tucker,  58  Neb.  462,  on  point  that  administrator  of  estate 
cannot  sue  to  vacate  fraudulent  conveyance  by  accident  before  creditor's 
claims  have  been  allowed;  Ohm  v.  Superior  Court,  85  Cal.  548,  20  Am. 
St.  Rep.  247,  holding  that  where  a  decedent  made  a  deed  in  fraud  of 
creditors,  "any  creditor  is  entitled  to  maintain  an  action  to  set  aside 
such  a  fraudulent  conveyance,  but  he  must  be  a  creditor  whose  claim  has 
been  allowed  by  the  administrator  or  is  evidenced  by  a  judgment";  to 
same  effect  in  Field  v.  Andrada,  106  Cal.  110,  and  Murphy  v.  Clayton, 
114  Cal.  536.  Distinguished  in  Quarl  v.  Abbett,  102  Ind.  244,  52  Am. 
Rep.  670,  holding  that  the  rule  that  only  judgment  creditors  can  sue  is 
not  in  force  in  Indiana,  and  even  under  the  old  rule  there  were  excep- 
tions.   Cited  in  note  to  90  Am.  Dec.  288,  290,  on  creditor's  bills. 

Tax  Deed  of  land  to  a  grantee  in  possession  thereof  under  claim  of 
right,  does  not  pass  the  title;  when  he  paid  the  taxes  properly  levied, 
he  only  discharged  his  own  obligation  under  the  law,  p.  318. 

Affirmed,  as  to'  purchase  by  an  administrator's  agent,  in  Bemal  v. 
Lynch,  3G  Cal.  146.  Affirmed  in  Barrett  v.  Amerein,  36  Cal.  326;  Gar- 
wood V.  Hastings,  38  Cal.  223;  Reily  v.  Lancaster,  39  Cal.  356;  Burns  v. 
Lewis,  86  Ga.  604;  Stears  v.  Hollenbeck,  38  Iowa,  651.  Cited  in  VVambole 
v.  Foote,  2  Dak.  27,  holding  that  one  owning  land  under  recorded  deeds 
is  bound  to  pay  the  taxes.  Distinguished  in  Seaver  v.  Cobb,  98  111. 
204,  saying:  "Here  the  appellee  was  in  possession,  but  claimed  no  title 
in  himself,  but  that  it  was  in  the  general  government Con- 
ceding the  correctness  of  the  rule  [in  the  principal  case],  it  does  not 
govern  this."  Cited  in  Hadley  v.  Mussel  man,  104  Ind.  461,  holding  that 
a  bailee  for  hire  may  be  purchaser,  saying:  "Where  the  person  who 
buys  is  under  a  contract  or  duty  to  pay  taxes,  he  cannot  become  a  pur- 
chaser, but  where  there  is  no  contract  and  no  duty  he  may  buy";  also 
in  Curtis  v.  Smith,  42  Iowa,  671,  saying  that  where  possession  is  held 
neither  as  tenant,  trustee,  nor  agent  of  the  owner,  it  can  be  no  impedi- 
ment to  acquisition  of  a  tax  title;  and  in  notes  on  this  point  to  75  Am. 
St.  Rep.  250,  15  Am.  Dec.  685,  686,  and  85  Am.  Dec.  100. 

Comment  by  the  Judge,  after  a  ruling  on  evidence,  as  to  the  respecta- 
bility of  the  witness,  held  to  be  an  irregularity  that  would  warrant  re- 
versal of  the  judgment,  if  the  judgment  depended  in  any  material  de- 
gree upon  the  testimony  of  the  witness,  p.  320. 

Cited  in  Estate  of  Blake,  136  Cal.  311,  as  to  comments  on  credibility 
of  export  evidence;  Barlow  etc.  Co.  v.  Larsons,  73  Conn.  707,  reversing 
judgment  for  action  of  judge;  Penn.  Co.  v.  Hunsley,  23  Ind.  App.  50, 
holding  instruction  reflecting  on  credibility  erroneous;  State  v.  Kerns, 
47  W.  Va.  269,  ruling  similarly  as  to  instruction  as  to  defendant's  guilt; 
People  v.  Willard,  92  Cal.  490,  where  an  expression  by  the  court,  in 
ruling  cm  evidence,  to  the  effect  that  a  witness  *'had  contradicted  her- 
self several  times,"  was  held  error;  People  v.  Van  Ewan,  111  Cal.  152, 
where  an  instruction  as  to  the  credibility  of  the  defendant  in  a  crimi- 
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nal  case  was  held  error;  Sharp  v.  State,  51  Ark.  156,  14  Am.  St.  Rep. 
33,  holding  that  a  question  asked  of  a  witness  by  the  court  was  ground 
for  a  new  trial;  Gamer  v.  State,  28  Fla.  146,  29  Am.  St.  Rep.  247,  where 
remarks  of  the  court  in  a  ruling  on  evidence  were  held  error;  to  same 
effect  in  State  v.  Harkin,  7  Nev.  383,  State  v.  Tickel,  13  Nev.  512,  SUte 
V.  Lucas,  24  Greg.  174,  and  Neill  v.  Rogers  Co.,  38  W.  Va.  232;  SUte  v. 
Pomeroy,  30  Oreg.  29,  holding  an  expression  of  opinion  as  to  motives  of 
a  witness,  in  a  charge  to  a  jury,  to  be  error;  and  in  notes  on  this  point 
to  72  Am.  Dec.  546,  547,  and  14  Am.  St.  Rep.  47. 

Statement  on  motion  for  new  trial  should  contain  only  necessary  evi- 
dence; and  the  lower  court  should  exact  a  compliance  with  the  law  on 
the  subject,  p.  321. 

Approved  in  dissenting  opinion  in  Quivey  v.  Gambert,  32  Cal.  318. 

General  Citations.— Kirk  v.  Territory,  10  Okla.  62.  Wilson  v.  Terri- 
tory, 9  Okla.  336. 

27  Cal.  322-329;  87  Am.  Dec.  76.    MEGERLE  v.  ASHE. 

Selection  and  Location  by  the  state,  of  lands  granted  under  the  act 
of  Congress  of  1841,  vests  in  the  state  and  her  grantee  "a  title  superior 
to  that  asserted  by  the  holder  of  a  subsequent  patent  issued  by  the 
general  government,"  p.  328. 

Cited  in  Megerle  v.  Ashe,  33  Cal.  81,  holding  that  plaintiff,  claiming 
under  a  United  States  patent,  had  failed  to  show  his  prior  right  under  a 
pre-emption  claim,  as  against  a  location  of  school  land  warrants  by  de- 
fendant and  a  state  patent  thereon;  Bludworth  v.  Lake,  33  Cal.  262,  to 
the  point  that  "when  the  selection  and  location  are  once  made,  pursu- 
ant to  the  directions,  of  lands  not  reserved,  but  subject  to  location,  the 
general  gift  of  quantity  becomes  a  4)articukir  gift  of  the  specific  lands 
located,  vesting  in  [the  state]  a  perfect  and  absolute  title  to  the  same, 
and  that  title  passes  by  her  patent";  Smith  v.  Athern,  34  Cal.  512,  to 
the  iK)int  that  public  lands  are  not  liable  to  location  on  school  land  war- 
rants until  after  they  are  surveyed  by  the  United  States;  Poppe  v. 
Athearn,  42  Cal.  608,  holding  that  an  unsigned  indorsement  on  plat  of 
survey  in  the  register's  office  fixed  the  time  of  filing  thereof.  Distin- 
guished in  Roberts  v.  Columbet,  63  Cal.  24,  holding  that  where  defend- 
ant located  a  school  land  warrant  on  unsurveyed  lands  that  had  been 
donated  to  the  state,  the  location  was  good  as  against  a  later  patent 
issued  by  the  state  to  another  claimant  after  survey  of  the  lands.  Cited 
in  Knabe  v.  Burden,  88  Ala.  439,  holding  that  where  plaintiff  claimed  un- 
der a  United  States  certificate  of  entry,  and  defendant  claimed  under  a 
state  patent,  the  presumption  was  legitimate  that  proper  selection  of 
the  land  had  been  made  before  the  state  asserted  title  to  it  and  issued 
the  patent;  note  to  Groslouis  v.  Northcut,  3  Oreg.  399,  to  the  effect  that 
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title  passes  by  virtue  of  the  statute  and  not  by  the  patent;  and  in  notes 
to  86  Am.  Dee.  94,  and  99  Am.  Dec.  186. 

27  Cal.  329-337;  87  Am.  Dec.  81.    DE  UPREY  v.  DE  UPREY. 

Partition. — Any  question  affecting  the  right  of  the  plaintiff  to  a 
partition,  or  the  rights  of  each  and  all  of  the  parties  in  the  land,  may  be 
put  in  issue,  tried,  and  determined  in  such  action,  p.  335. 

Affirmed  in  Morenhout  v.  Higuera,  32  Cal.  294;  Bollo  v.  Navarro,  33 
Cal.  465,  468;  Gates  v.  Salmon,  35  Cal.  597;  95  Am.  Dec.  150;  Sutter  v. 
San  Francisco,  36  Cal.  116;  Hancock  v.  Jy)pez,  53  Cal.  371;  Martin  v. 
Walker,  58  Cal.  593,  594,  saying:  "The  proceeding  in  partition  is  here 
held  to  he  one  in  which  the  rights  of  all  parties  may  be  fully  inquired 
into  and  finally  dcftermined;  it  answers  the  double  purpose  of  dividing 
the  land  and  settling  the  title,  and  the  mere  fact  of  an  adverse  holding 
by  the  defendant  constitutes  no  objection  to  the  proceeding."  Cited  in 
Bartlett  v.  Mackey,  130  Cal.  182,  183,  holding  allegation  as  to  prejudice 
to  owners  unnecessary  in  complaint;  Adams  v.  Hopkins,  144  Cal.  29,  ap- 
plying rule  to  alleged  adverse  occupants;  Ivancovich  v.  Weilenman,  144 
Cal.  763,  discussing  effect  of  judgment  as  to  liens  not  litigated;  dis- 
senting opinion  in  Heinze  v.  Butte  etc.  Min.  Co.  126  Fed.  28,  majority 
holding  where  intervener  in  partition  files  cross-bill  setting  up  equitable 
title  to  interest  claimed  by  complainant  and  prays  for  cancellation  of 
deeds  on  ground  of  fraud  and  insanity  of  grantor,  and  that  he  be  de- 
clared owner  of  such  interest,  court  need  not  stay  partition  suit;  Enieric 
v,  Alvarado,  64  Cal.  618,  saying  that  '^before  any  partition  is  ordered  or 
can  be  made,  the  interests  and  shares  of  the  parties  are  to  be  determined 

and  adjudged  by  the  court In  no  case  should  a  question  of 

title  be  left  to  the  referees."  Cited  in  Christy  v.  Spring  Valley,  68  Cal. 
76,  holding  that  a  defendant  in  a  suit  for  partition  "was  bound  to  dis- 
close its  adverse  claims  to  the  land,  so  that  the  court  might  a.scertain 
and  determine  them";  Jameson  v.  Hay  ward,  106  Cal.  687,  46  Am.  St. 
Rep.  270,  saying:  "It  was  the  evils  and  inconveniences  of  cotenancy 
which  gave  rise  to  the  writ  of  partition  in  the  English  courts,  and  it 
was  to  avoid  these  detriments  to  full  and  complete  enjoyment  of  realty 
that  statutes  have  been  created  to  enforce  partition.  This  court  has 
gone  to  great  length  in  upholding  the  right  of  a  tenant  in  common  to 
maintain  the  action  where  he  had  a  right  to  the  present  possession,  al- 
though not  in  actual  possession."  Distinguished  in  Grant  v.  Murphy, 
116  Cal.  431,  432,  58  Am.  St.  Rep.  191,  holding  that  where  the  interest 
of  the  estate  of  a  decedent  in  partition  had  been  ascertained,  but  a 
contest  between  claimants  to  the  estate  was  pending  in  the  probate 
court,  it  was  proper  to  proceed  to  a  division,  leaving  the  contestants  to 
settle  their  claims  among  themselves  in  the  proper  court.  Cited  in 
Glasscock  v.  Hughes,  55  Tex.  469,  to  the  point  that  rights  of  all  parties 
are  to  be  determined  in  a  partition  suit;  to  same  effect  in  Kromer  v. 
Friday,  10  Wash.  St.  640,  and  Royston  v.  Miller,  76  Fed.  Rep.  58;  and  in 
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notes  on  partition  in  67  Am.  Dec.  707;  89  Am.  Dec.  433;  95  Am.  Dec 
152;  33  Am.  St.  Rep.  156;  37  Am.  St.  Rep.  100. 

Answer  cannot  cause  dismissal  of  suit  on  the  pleadings,  p.  334. 

Distinguished  in  Kelley  v.  Kriess,  68  Cal.  212,  holding  that  "if  a  com- 
plainant fails  to  state  facts  sufficient  to  constitute  a  cause  of  action^ 
advantage  may  be  taken  of  the  defect  by  demurrer,  by  motion  for 
judgment  on  the  pleadings,  or  upon  a  motion  for  new  triaL" 

27  Cal.  337-339.     JENKINS  ▼.  FRINK. 

Statement  on  Motion  for  New  Trial.— If  it  is  not  filed  in  time,  the 
motion  is  waived,  p.  338. 

Cited  in  Quivey  v.  Gambert,  32  Cal.  305,  holding  that  an  order  strik- 
ing out  a  statement  is  not  appealable;  also  in  dissenting  opinion  on 
page  313  of  same  case,  contra.  Affirmed  in  Campbell  v.  Jones,  41  GaL 
518.  Cited  in  Wallace  v.  Lewis,  9  Mont.  403,  holding  the  mere  filing 
does  not  constitute  a  motion,  but  "the  attention  of  the  court  must  be 
called  to  it  in  some  way  by  some  movement  of  counsel." 

27  Cal.  340-342.    PEOPLE  v.  H0P6ES. 

Accessory  must  be  tried  in  the  county  where  he  committed  the  oiTense, 
p.  341. 

Affirmed  in  People  v.  Stakem,  40  Cal.  602.  Approved  in  dissenting 
opinion  in  Gibbs  v.  Gibbs,  26  Utah,  427,  majority  holding  where  defend- 
ant answers  district  court  of  county  in  which  plaintiff  in  divorce  suit 
on  ground  of  adultery  resides  has  jurisdiction,  though  adultery  commit- 
ted in  another  county. 

27  Cal.  346-349.     REED  ▼.  SLDRED6E. 

Judgment  is  a  contract  for  the  payment  of  money,  p.  348. 

Affirmed  in  Bean  v.  Loryea,  81  Cal.  153.  Cited  in  Dore  v.  Thom- 
burgh,  90  Cal.  66,  25  Am.  St.  Rep.  101,  holding  that  an  English  judgment 
is  not  a  contract  barred  in  two  years  under  section  339  of  the  Code  of 
Civil  Procedure. 

Judgment  requiring  that  the  amount  thereof  be  paid  in  current  coin 
is  erroneous,  p.  349. 

Cited  in  Howe  v.  Nickerson,  14  Allen,  405,  holding  that  a  bill  in  equity 
does  not  lie  to  enforce  specific  performance  of  an  award  ordering  an 
amount  paid  in  gold  coin;  dissenting  opinion  in  Louisville  Co.  v.  State, 
8  Ind.  App.  381,  a  majority  of  the  court  holding  that  a  court  can  fur- 
nish a  remedy  for  an  existing  right;  and  in  note  to  87  Am.  Dec.  126, 
on  legal  tender. 

27  Cal.  350-357.    ELLIS  v.  POLHEMUS. 

Probate  Claims. — Interest  on  shall  not  exceed  ten  per  cent  when  estate 
18  insolvent,  p.  354. 
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Distinguished  in  Visalia  etc.  Bank  v.  Curtis,  135  Cal.  363,  and  held 
inapplicable  to  action  to  foreclose  decedent's  mortgage,  allowing  interest 
at  conventional  rate. 

Claim,  within  the  meaning  of  section  131  of  the  Probate  Act,  includes 
a  note  and  mortgage  securing  it,  p.  354. 

Cited  in  Pitte  v.  Shipley,  46  Cal.  160,  161,  holding  that  a  mortgage 
is  a  claim  that  must  be  presented  against  a  probate  estate;  Verdier  v. 
Roach,  96  Cal.  472,  474,  holding  that  under  section  1493  of  the  Code  of 
Civil  Procedure  a  contingent  claim  must  be  presented  to  an  administra- 
tor for  allowance,  although  the  contingency  does  not  happen  until  more 
than  two  years  after  the  expiration  of  time  lor  presenting  claims;  Reid 
V.  Sullivan,  20  Colo.  501,  holding  that  a  statute  barring  claims  after  one 
year  does  not  apply  to  a  claim  secured  by  trust  deed;  Toulouse  v. 
Burkett,  2  Idaho,  175,  176,  holding  that  a  vendor's  lien  is  not  a  claim; 
Bush  V.  Adams,  22  Fla.  190,  holding  that  a  mortgage  is  within  a  stat- 
ute of  nonclaim;  dissenting  opinion  in  Corbett  v.  Rice,  2  Nev.  337,  338,  a 
majority  of  the  court  holding  that  "equity  courts  have  jurisdiction  to 
foreclose  mortgages  against  estates  of  deceased  persons";  Northwestern 
Bank  v.  State,  18  Wash.  St.  76,  holding  that  the  word  "claim"  in  a  stat- 
ute regarding  suits  against  the  state,  had  the  meaning  of  '"cause  of 
action";  and  in  note  to  81  Am.  Dec.  146,  on  claims. 

27  Cal.  358-360.     VANCE  v.  OLINGER. 

Pending  Suit  in  Ejectment,  between  the  same  parties  for  the  same 
land,  is  not  ground  for  dismissal  of  a  second  suit,  unless  the  latter 
is  for  the  same  injury  on  the  same  issues,  p.  359. 

Cited  in  McCormick  v.  Gross,  135  Cal.  305,  and  Beardsley  v.  Morrison, 
18  Utah,  483,  72  Am.  St.  Rep.  798,  holding  plea  insufficient  as  stated; 
Marshall  v.  Shafter,  32  Cal.  195,  holding  that  "there  is  but  one  title 
between  the  parties  to  the  action  to  recover  the  possession  of  the  premi- 
ses, though  there  may  be  many  evidences  of  title.  It  is  impossible  that 
two  persons  claiming  adversely  to  each  other  can  at  the  same  time  hold 
such  right  or  title  in  the  premises  as  will  entitle  each  as  against  the 

other  to  the  possession The  court  determines  which  of  the 

two  holds  it."  Affirmed  in  Larco  v.  Clements,  36  Cal.  134;  Martin  v. 
Splivalo,  69  Cal.  615.  Cited  in  Leonard  v.  Flynn,  89  Cal.  541,  23  Am.  St. 
Rep.  503,  to  the  point  that  "a  plaintiff  may  have  two  suits  against  the 
same  defendant  for  the  recovery  of  the  possession  of  the  same  land 
pending  at  the  same  time,  if  the  second  is  brought  on  a  title  acquired 
after  the  commencement  of  the  first";  Arnold  v.  Woodward,  14  Colo. 
167,  saying:  "The  judgment  in  the  former  suit  would  not  estop  prose- 
cution of  the  present  suit,  so  that  suit  cannot  abate  this";  and  in  note 
on  this  point  in  85  Am.  Dec.  211. 

27  Cal.  360-369.    AMERICAN  CO.  y.  BRADFORD. 
Special  Verdict  may  be  rendered  by  the  jury,  in  their  discretion,  in 
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a  suit  for  the  recovery  of  money  only  on  specific  real  property.  In 
other  cases  the  court  may  direct  a  special  verdict,  and  it  is  the  court's 
province  to  determine  as  to  what  particular  facts  the  jury  shall  find 
specially,  and  neither  party  has  the  right  to  dictate  the  terms  of  any  par- 
ticular question  to  the  jury,  and  for  refusing  to  comply  with  such  a  re- 
quest no  error  can  properly  be  assigned,  p.  365. 

Affirmed,  as  to  discretion  of  court,  in  Smith  v.  Occidental  Co.,  99  Cal. 
472;  also,  as  to  discretion  of  jury,  in  Thompson  v.  Gregor,  11  Colo. 
634.  Cited  in  Prosser  v.  Montana  Central  Co.,  17  Mont.  386,  saying: 
"In  the  case  at  bar  no  findings  were  requested  by  the  appellant.  He 
did  not  ask  that  the  court  submit  special  findings  upon  any  branch  of 
the  case.  Not  having  made  this  request,  he  cannot  complain  of  the 
action  of  the  court.  It  certainly  would  have  thrown  the  jury  into 
inextricable  confusion  to  instruct  them,  as  appellant  requested,  that  they 
might  find  special  findings  or  a  special  verdict,  when  not  the  slightest 
intimation  was  given  to  them  upon  what  questions  of  fact  they 
should  find."  Cited  in  Bank  v.  Marshall,  8  Sawy.  39,  11  Fed.  Rep.  28,  to 
the  point  that  "submission  of  particular  questions  of  fact  to  the  jury 
is  a  matter  wholly  within  the  discretion  of  the  court";  and  Mangum 
V.  Bullion  Co.,  15  Utah,  551,  holding  it  was  not  error  to  refuse  to 
submit  to  the  jury  defendants'  request  for  special  findings  in  a  suit 
for  damages  for  negligence. 

Easement  in  Water  is  created  by  an  exclusive  and  interrupted  en- 
joyment of  water,  in  any  particular  way,  for  a  period  corresponding 
to  the  time  limited  by  statute  within  which  an  action  must  be  com- 
menced for  the  recovery  of  the  property  or  of  the  assumed  right  held 
and  enjoyed  adversely.  The  right  must  have  been  asserted  under  a 
claim  of  title,  with  the  knowledge  and  acquiescence  of  the  owner  of 
the  land,  and  uninterrupted.  The  burden  proving  this  is  on  the  party 
claiming  the  easement,  pp.  366,  367. 

Cited  in  Bree  v.  Wheeler,  129  Cal.  147,  Strong  v.  Baldwin,  137  Cal. 
438,  and  Smith  v.  Water  Co.,  16  Utah,  203,  holding  evidence  insufficient 
to  sustain  finding  of  adverse  user  of  water;  Franz  v.  Mendonca,  131 
Cal.  208,  on  point  that  permissive  use  is  not  adverse;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  597,  holding  prescriptive  right  properly 
pleaded;  Oregon  Constr.  Co.  v.  Allen  Ditch  Co.,  41  Or.  216,  as  against 
riparian  owners  one  who  diverts  water  may  require  title  by  pre- 
scription in  same  time  necessary  to  acquire  title  by  adverse  posys- 
sion;  Lux  v.  Haggin,  69  Cal.  358,  holding  (on  page  355)  that  "both  the 
right  to  appropriate  water  on  the  public  lands  and  that  of  the  occu- 
pant of  portions  of  such  lands  are  derived  from  the  implied  consent  of  . 
the  owner,  and  as  between  the  appropriator  of  land  or  water  the  first 
possessor  has  the  better  right.  The  two  rights  stand  upon  an  equal 
footing,  and  when  they  confiict  they  must  be  decided  by  the  fact  of 
priority.    Since  the  United  States,  the  owner  of  the  land  and  water. 
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is  presumed  to  have  permitted  the  appropriation  of  both  the  one  and 
the  other,  as  between  themselves  the  prior  possessor  must  prevail." 
Cited  in  Stanford  v.  Felt,  71  Cal.  250,  to  the  point  that  "the  diversion 
by  lapse  of  time  may  grow  into  a  right;"  also  in  Alta  Co.  v.  Hancock, 
85  Cal.  226,  20  Am.  St.  Rep.  221,  holding  that  the  use  must  be  '*ad- 
verse"  and  '^uninterrupted"  on  which  to  base  a  claim  by  prescription, 
and  saying  (on  page  230) :  "So  far  the  right  of  a  riparian  proprietor 
to  the  use  of  water  for  purposes  of  irrigation  at  all  has  been  assumed 
rather  than  determined,  and  has  been  properly  regarded  as  among  the 
last,  though  perhaps  not  the  least  important,  of  his  riparian  rights; 
one  that  must  be  always  held  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for  the  supply  of  the  natural 
wants  of  man  and  beast."  Affirmed,  as  to  burden  of  proof  of  ad- 
verse possession  of  land  being  on  the  party  relying  on  it,  in  DeFrieze 
V.  Quint,  94  Cal.  663,  28  Am.  St.  Rep.  157 ;  and  to  same  effect,  as  regards 
appropriation  of  water,  in  Ball  v.  Kehl,  95  Cal.  613;  also  in  Faulkner 
V.  Rondoni,  104  Cal.  146,  holding  that  after  adverse  and  uninterrupted 
user  of  water  for  five  years  "the  law  will  presume  a  grant  of  the  right." 
Cited  in  New  Mercer  Co.  v.  Armstrong,  21  Colo.  365,  saying  as  regards 
abandonment:  "Nonuse  alone  is  not  sufficient  evidence;  the  intent  cu 
abndon  must  also  be  present.  .  .  .  Y.  never  made  use  of  any 
portion  of  either  of  his  ditches  for  more  than  nine  yea.'s,  and  of  no 
part  of  this  water  in  excess  of  three  and  five  tenths  cubic  feet  per  sec- 
ond of  time  during  a  period  of  from  eighteen  to  twenty-one  years, 
and  this  was  an  unreasonable  time  for  an  owner  of  a  water  right 
not  to  make  any  use  thereof,  to  entitle  him  afterward  to  reclaim  it  as 
against  intervening  rights."  Cited  in  Carmody  v.  Mulrooney,  87  Wis. 
554,  which  was  a  case  of  right  of  way,  to  the  point  that  while 
burden  of  proof  is  on  one  claiming  the  right  by  prescription,  an  un- 
interrupted user  for  twenty  year's  is  presumed  to  have  been  under  claim 
of  right;  also  in  Union  Co.  v.  Dangberg,  81  Fed.  Rep.  91,  holding  that 
"a  mere  scrambling  possession  of  the  water,  or  the  obtaining  of  it 
by  force  or  fraud,  gives  no  prescriptive  right,  nor  can  this  right  be 
acquired  if,  during  the  time  in  which  such  right  is  claimed  to  have  ac- 
crued, there  has  been  an  abundant  supply  of  water  in  the  stream  or 
river  for  all  other  claimants;"  and  in  note  on  this  point  in  85  Am.  Dec. 
151. 

Easement  as  a  Defense  must  be  specially  pleaded,  p.  367. 

Cited  in  Lux  v.  Haggin,  69  Cal.  267,  to  the  point  that  "a  party  claim- 
ing the  right  to  use  water  by  adverse  possession  for  the  statutory  time 
must  set  up  the  same  as  a  defense  in  his  answer";  McKeoin  v.  Northern 
Pacific  Co.,  45  Fed.  Rep.  465,  holding  that  an  easement  must  be  set  up 
as  new  matter  in  defense;  and  in  note  to  69  Am.  Dec.  706,  on  this 
point. 

N.  B. — In  Courtwright  v.  Bear  River  Co.,  30  Cal.  586,  the  principal 
case  is  cited  as  an  example  of  a  suit  to  abate  a  nuisance  being  brought 
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in  a  district  instead  of  a  county  court;  and  it  is  also  cited,  evidently 
by  mistake,  in  Knight  v.  Fisher,  16  Colo.  180,  to  the  point  that  an  error 
of  a  two  cents  in  a  verdict  was  immaterial. 

27  Cal.  372-^75.    ELGIN  v.  HILL. 

Deposition  held  sufficiently  show  the  date  when  it  was  taken,  but  the 
date  is  of  no  consequence,  p.  374. 
Affirmed  in  Birmingham  Co.  v.  Alexander,  93  Ala.  135. 

Overdue  Note. — ^Indorsee  takes  it  subject  to  all  existing  defenses,  pw 
375. 
Affirmed  in  James  v.  Yaeger,  86  Cal.  187. 

27  Cal.  375-376.    McEVOY  v.  IGO. 

Forcible  Entry  and  Detainer  must  be  alleged  in  a  complaint  for  it» 
p.  376. 
Affirmed  in  Morse  v.  Boyde,  11  Mont.  249. 

27  Cal.  376-394.     CROWTHER  v.  ROWLANDSON. 

Mental  Incapacity  of  grantor  is  ground  for  canceling  a  deed,  p.  382. 
Cited  in  note  to  1  Am.  St.  Rep.  88. 

Motion  for  New  Trial  cannot  be  made  until  a  case  has  been  "tried"; 
and  a  reference  having  been  ordered,  the  trial  of  case  was  not  complete 
until  the  final  report  of  the  referee  was  filed,  p.  385. 

Affirmed  in  Harris  y.  San  Francisco  Sugar  Co.,  41  Cal.  406,  Hinds  ▼. 
Gage,  56  Cal.  488,  and  Duflf  v.  Duff,  71  Cal.  519.  Cited  in  Bixby  v.  Bent, 
59  Cal.  532,  holding  that  an  appeal  from  a  decree  in  partition,  pending 
proceedings  for  its  modification,  was  premature.  Criticised  as  a  dictum 
in  Arnold  v.  Sinclair,  11  Mont.  667,  28  Am.  Bt.  Rep.  493,  holding  that  "the 
fact  of  a  residence  being  had  after  judgment  does  not  in  itself  determine 
that  the  judgment  is  not  final."  Cited  in  Rhodes  v.  Williams,  12  Nev.  26, 
holding  an  appeal  premature,  because  the  decree  appealed  from  had 
ordered  an  accounting  and  sale. 

Statement,  on  motion  for  new  trial,  must  specify  alleged  errors  of 
fact,  p.  385. 
Affirmed  in  Graham  v.  Stewart,  68  Cal.  376. 

27  Cal.  394-404.    PEOPLE  v.  SHOTWELL. 

Where  Court  Directs  Sheriff  to  Discharge  Jury  if  they  do  not  agree  by 
certain  hour,  discharge  by  sheriff  at  hour  named  is  not  once  in  jeopardy, 
p.  398. 

Approved  in  State  v.  Costello,  29  Wash.  370,  plea  of  once  in  jeopardy 
cannot  be  based  on  discharge  of  jury  where  they  had  been  out  nineteen 
hours  and  reported  that  they  could  not  agree. 
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Indictment  can  charge  but  one  offense;  but  objection  on  this  ground 
must  be  raised  by  demurrer,  not  by  motion  in  arrest  of  judgment,  p.  401. 

Cited  in  People  v.  Frank,  28  Cal.  513,  holding  that  an  indictment  for 
forgery  may  charge  all  the  acts  enumerated  in  the  statute  in  the  same 
count  or  in  different  counts;  People  v.  Gamett,  29  Cal.  626,  to  the  point 
that  objection  must  be  taken  by  demurrer;  People  v.  De  La  Guerra,  31 
Cal.  461,  holding  that  only  one  offense  was  charged;  People  v.  Jim  Ti,  32 
Cal.  62,  to  the  point  that  objection  to  description  of  money  stolen  must 
be  taken  by  demurrer.  Affirmed  in  People  v.  Burgess,  35  Cal.  118. 
Cited  in  People  v.  Mitchell,  02  Cal.  591,  holding  that  while  it  was  proper 
to  combine  in  the  same  information  charges  of  forging  and  of  uttering, 
yet  the  intent  to  defraud  not  being  specifically  alleged,  a  new  trial  must 
be  granted,  and  a  new  information  filed;  People  v.  Smith,  103  Cal.  565 
holding  that  where  one  count  is  bad  and  another  good,  but  the  low- 
er court  holds  both  good  and  there  is  a  verdict  of  'guilty  on 
both,  it  is  error;  dissenting  opinion  in  People  v.  Thompson,  111  CaL 
254,  a  majority  of  the  court  holding  that  where  several  acts  were 
charged  in  one  count,  the  offense  was  established  by  proof  of  any  one 
of  them;  and  in  People  v.  Gusti,  113  Cal.  179,  holding  that  a  number  of 
acts  charged  in  one  count  were  really  but  one  offense.  Cited  in  dissent- 
ing opinion  in  Territory  v.  Dufiield,  1  Ariz.  70,  a  majority  of  the  court 
hofding  an  indictment  bad  for  charging  two  offenses;  People  v.  Staple- 
ton,  2  Idaho,  52,  to  the  point  that  objection  to  sufficiency  of  indictment 
must  be  raised  by  demurrer;  People  v.  O'Callahan,  2  Idaho,  146,  holding 
that  conviction  may  be  for  a  lower  degree  of  the  offense  charged,  but 
not  for  a  higher;  People  v.  Morris,  80  Mich.  636,  holding  that  on  a  plea 
of  guilty  to  two  counts,  charging  different  deg^rees,  it  was  proper  to 
punish  for  the  highest,  and  to  same  effect,  as  to  a  verdict  of  guilty,  in 
State  V.  Core,  70  Mo.  496;  Territory  v.  Poulier,  8  Mont.  150,  holding  that 
two  counts  for  forgery  of  a  note  charged  different  offenses,  because  it 
was  not  aven-ed  that  the  notes  were  the  same;  Thompson  v.  People,  4 
Neb.  526,  holding  that  it  was  too  late  on  appeal  to  raise  the  objection 
that  an  indictment  charged  several  offenses;  State  v.  Malim,  14  Nev. 
290,  holding  that  two  counts  charged  but  one  offense;  and  in  note  on  this 
point  in  58  Am.  Dec.  247-250. 

27  Cal.  404-408.    PEOPLE  v.  AITTONIO. 

Indians. — The  act  of  1850,  regarding  punishment  of  Indians,  applies 
only  where  they  are  living  in  separate  communities,  and  not  to  an 
Indian  living  among  white  men,  p.  405. 

Cited  in  State  v.  Williams,  13  Wash.  St.  339,  holding  that  an  infor- 
mation against  an  Indian  need  not  aver  that  he  is  not  a  member  of  a 
tribe  and  that  the  offense  was  not  committed  on  the  reservation;  State 
v.  Doxtater,  27  Wis.  294,  holding  that  the  criminal  laws  of  the  state  ap- 
ply to  Indians  on  reservations    within    the    state;    United    States   v. 
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Sacoodacot,  1  Dill.  277,  1  Abb.  U.  S.  383,  where  a  federal  court  turned 
over  an  Indian,  charged  with  murder,  to  a  state  court,  the  offense  having 
been  committed  off  the  reservation  and  within  the  state  of  Nebraska. 

Larceny. — Possession  of  property  recently  stolen  is  a  circumstance  to 
be  considered  in  determining  guilt,  and  "with  proof  of  other  circum- 
stances indicative  of  guilt  would  make  a  prima  facie  case,"  p.  407. 

Affirmed  in  People  v.  Kelly,  28  Cal.  427;  State  v.  Cassady,  12  Kan. 
560;  Foster  v.  State,  52  Miss.  699.  Distinguished  in  Thompson  v. 
People,  4  Neb.  529,  saying:  '*The  better  rule  seems  to  be  that  if  posses- 
sion be  recent,  it  makes  out  a  prima  facie  case  to  be  left  to  the  jury." 
Cited  in  note  on  this  point  in  70  Am.  Dec.  447. 

27  Cal.  408-413.    BURNETT  v.  PACHECO. 

Statement,  on  motion  for  new  trial,  must  specify  alleged  errors,  p. 
410. 

Affirmed  in  Beans  v.  Emanuelli,  36  Cal.  120,  and  Graham  v.  Stewart, 
68  Cal.  376.    ated  in  note  to  85  Am.  Dec.  73. 

27  Cal.  413-416.    ECKSTEIN  v.  CALDERWOOD. 

Motion  for  New  Trial,  if  not  prosecuted  with  due  diligence,  should, be 
dismissed,  p.  415. 

Cited  in  Storke  v.  Storke,  132  Cal.  352,  and  Galbraith  v.  Lowe,  142 
Cal.  296,  dismissing  motion  for  delay;  dissenting  opinion  in  Quivey  v. 
Gambert,  32  Cal.  327,  as  an  example  of  appeal  from  an  order  of  dis- 
missal. 

27  Cal.  415  418.    PARTRIDGE  v.  SAN  FRANCISCO. 

Statement  on  motion  for  new  trial  must  specify  alleged  errors,  p.  417. 

Affirmed  in  Graham  v.  Stewart,  68  Cal.  376;  Thorp  v.  Freed,  1  Mont. 
663;  Gill  v.  Hecht,  13  Utah,  8. 

27  Cal.  418-425.     ELIAS  v.  VERDUGO. 

Parol  Partition. — "Agreements  in  relation  to  land,  resting  in  parol, 
ought  to  be  very  satisfactorily  proved,"  p.  425. 

Cited  in  Lanterman  v.  Williams,  55  Cal.  66,  holding  a  parol  partition 
invalid;  and  in  note  on  this  point  in  92  Am.  Dec.  122. 

Homestead  ''cannot  be  carved  out  of  land  held  in  joint  tenancy  or  by 
tenancy  in  common,"  p.  425. 

Affirmed  in  Seaton  v.  Son,  32  Cal.  483;  Cameto  v.  Dupuy,  47  Cal.  80; 
First  Nat.  Bank  v.  De  La  Guerra,  61  Cal.  Ill;  Carroll  v.  Ellis,  63  Cal.  442; 
also  in  Fitzgerald  v.  Fernandez,  71  Cal.  507,  holding  that  under  the  act 
of  1868,  allowing  a  homestead  on  land  held  in  cotenancy,  if  in  exclusive 
occupation  of  claimant,  the  facts  did  not  show  a  valid  homestead;  and  in 
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Rosenthal  v.  Merced  Bank,  110  Cal.  202;  also  in  dissenting  opinion  in 
McCiuire  v.  Van  Pelt,  55  Ala.  357,  a  majority  of  the  court  disapproving 
t  he  principal  case.  Cited  in  Newton  v.  Summey,  59  Ga.  400,  holding  that 
a  partnership  had  no  right  to  an  injunction  against  the  allowance  of  a 
homestead  ro  the  wife  of  one  of  the  partners,  for  if  her  claim  was 
subordinate  to  partnership  claims  the  allowance  of  a  homestead  would 
not  protect  it;  also  in  Lindley  v.  Davis,  6  Mont.  456,  holding  that  a 
honie.stcad  cannot  be  carved  out  of  partnership  property  by  a  partner; 
but  in  a  rehearing  of  the  same  case  in  7  Mont.  214,  the  former  decision 
was  reversed,  and  the  court  held  that  a  cotenant  was  entitled  to  a 
homestead  exemption,  there  being  no  reason  why  homestead  laws  should 
be  strictly  construed.  Cited  in  re  Parks,  9  Bank.  Reg.  273,  holding  it 
unnecessary  to  decide  the  question;  and  in  In  re  Blodgett,  10  Bank.  Reg. 
147,  holding  there  is  no  separate  exemption  to  individual  members  of  a 
firm  out  of  partnership  property. 

Aiiirmed  in  West  v.  Ward,  26  Wis.  581.  Cited  in  note  on  homestead 
in  63  Am.  Dec.  122,  123. 

Foreclosure  Decree  should  save  the  rights  of  any  defendants  who  claim 
adversely  to  the  title  mortgaged,  p.  425. 

Affirmed  in  Odell  v.  Wilson,  63  Cal.  160.  Cited  in  note  to  79  Am.  Dec. 
192. 

27  Cal.  425-432;  87  Am.  Dec.  87.    AGNEW  v.  STEAMER. 

Carrier  of  Animals. — Where  the  cause  of  damage  is  unconnected  with 
the  conduct  or  propensities  of  the  animal,  "the  carrier  is  subjected  to 
the  ordinary  responsibilities  connected  with  his  vocation,"  p.  429. 

Cited  in  notes  to  92  Am.  Dec.  56;  97  Am.  Dec.  408;  411;  2  Am.  St.  Rep. 
500;  37  Am.  St.  Rep.  639;  Heller  v.  Chicago  etc.  Co.,  63  Am.  St.  Rep.  550. 

27  Cal.  433-438;  87  Am.  Dec.  90.    BUCKOUT  v.  SWIFT. 

Issues  of  Facts  raised  by  the  answer  are  presumed  to  have  been  found 
for  defendant,  when  the  judgment  is  for  him  without  findings,  p.  436. 

Affirmed  in  Lount  v.  Lount,  1  Ariz.  425.  Cited  in  note  to  92  Am.  Dec. 
548. 

Mortgage. — Severance  of  a  house  from  mortgaged  premises  by  a  flood 
changes  it  from  real  to  personal  property;  it  is  withdrawn  from  the 
operation  of  the  mortgage  lien,  and  the  mortgagor  has  the  right  to  sell 
it,  p.  437. 

Cited  in  Hill  v.  Gwin,  51  Cal.  60,  holding  that  severance  of  machinery 
from  a  mortgaged  mill,  by  consent  of  the  mortgagee,  frees  it  from  the 
lien;  to  same  effect  in  Lavenson  v.  Standard  Co.,  80  Cal.  247,  13  Am.  St. 
Rep.  149;  also  in  Moisant  v.  McPhee,  92  Cal.  79,  as  to  taking  bark  from 
trees  on  mortgaged  land.  Cited  in  Robbins  v.  Sackett,  23  Kan.  304,  hold- 
ing that  a  mortgagee  cannot  claim  to  own  a  house  on   the   mortgaged 
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land;  Tomlinson  v.  Thompson,  27  Kan.  73,  holding  that  where  a 
mortgagor  moved  a  house  from  the  land  and  sold  it  after  beginning  of 
foreclosure  proceedings,  an  action  did  not  lie  by  the  mortgagor  against 
the  buyer;  Harris  v.  Bannon,  78  Ky.  571,  holding  that  a  mortgage 
lien  cannot  be  enforced  against  buildings  removed  to  other  than  the 
mortgaged  land;  Vemer  v.  Betz,  46  N.  J.  £q.  267,  19  Am.  St.  Rep.  391, 
holding  that  where  a  mortgagor  removed  a  Kuilding  to  another  lot  and 
sold  it  and  the  lot,  the  building  could  not  be  ordered  back  in  foreclosure 
proceedings,  but  the  remedy  ^was  at  law  for  its  removal ;  Willis  v.  Moore, 
59  Tex.  639,  46  Am.  Rep.  291,  holding  that  the  buyer  of  land  at  a  fore- 
closure sale  is  not  entitled  to  the  crops  thereon  as  against  a  buyer  of 
them  from  the  mortgagor,  the  crops  being  no  part  of  the  realty;  to  same 
effect  in  White  v.  Pulley,  27  Fed.  Rep.  441;  The  Canada,  7  Sawy.  182,  7 
Fed.  Rep.  250,  holding  that  where  a  mortgaged  ship  was  recoppered,  the 
old  copper  belonged  to  the  mortgagor;  and  in  notes  to  92  Am.  Dec.  245, 
95  Am.  Dec.  798,  and  28  Am.  St.  Rep.  325.  Disapproved  in  Patton  v. 
Moore,  16  W.  Va.  440,  37  Am.  Rep.  792,  holding  that  an  engine  and  ma- 
chinery, fixtures  in  a  mill,  did  not  lose  this  character  by  being  washed 
out  by  a  flood,  and  they  were  not  subject  to  levy  as  chattels. 

Injunction  Against  Waste  of  mortgaged  premises  will  not  be  granted 
unless  the  waste  renders  the  security  inadequate,  p.  437. 

Affirmed  in  Perrine  v.  Marsden,  34  Cal.  18;  Miller  v.  Waddingham,  91 
Cal.  381;  also  in  Stowell  v.  Waddingham,  100  Cal.  9,  holding  that  in- 
junction could  not  be  granted  after  removal  of  buildings  from  mortgaged 
land,  even  though  the  removal  rendered  the  security  inadequate.  Cited 
in  Williams  v.  Chicago  etc.  Co.,  188  111.  32,  but  holding  complaint  suf- 
ficient to  warrant  injunction  against  removal  of  fixtures ;  Beaver  Lumber 
Co.  V.  Eccles,  43  Or.  402,  upholding  injunction  suit  by  mortgagee  of  tim- 
ber lands  and  timber  to  restrain  operation  of  sawmill  by  mortgagor; 
Moriarty  v.  Ashworth,  43  Minn.  2,  19  Am.  St.  Rep.  204,  refusing  to  en- 
join quarrying  of  granite  on  mortgaged  premises,  because  it  did  not 
render  the  security  inadequate.  Disapproved  in  Dakota  Co.  v.  Parmalee, 
5  S.  Dak.  346,  347,  holding  that  neither  severance  of  a  building  by  the 
mortgagor  nor  its  being  annexed  to  other  land  destroyed  the  right  of 
the  mortgagee  to  enforce  his  claim  against  it  after  exhausting  the  land. 
Cited  in  Morgan  v.  Gilbert,  2  Fed.  Rep.  838,  holding  that  where  the 
mortgagor  is  insolvent  the  mortgagee  may  bring  trespass  for  his  cutting 
timber  on  the  land,  impairing  the  security;  and  in  note  in  43  Am.  St. 
Rep.  433,  on  this  point. 

27   Cal.  439451.    NORRIS  ▼.   HENSLEY. 

Rule  in  Shelley's  Case. — ^Devise  to  one  for  life,  then  to  his  heirs  and 
assigns,  vests  a  fee  simple  in  the  devisee,  p.  442. 

Cited  in  Bamett  v.  Bamett,  104  Cal.  299,  holding  that  the  rule  in 
Shelley's  case  is  abrogated  by  section  779  of  the  Civil  Code.    Affirmed  in 
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Mulvane  v.  Rude,  146  Ind.  482;  Rona  v.  Meier,  47  Iowa,  610;  29  Am.  Rep. 
495;  Pierce  v.  Pierce,  14  R.  I.  516.  Cited  in  Jones  v.  Port  Huron  Co., 
171  111.  507,  to  the  point  that  a  restriction  of  an  estate  in  fee  by  will, 
though  for  a  limited  time,  is  void,  as  depriving  the  first  taker  of  his  in- 
herent power  of  alienation;  and  note  to  57  Am.  Dec.  489,  490. 

27  Cal.  451-465.    McLAUGHLIN  y.  PIATTI. 

Sale  of  chattels,  mingled  with  others,  by  number,  weight  or  measure, 
is  incomplete  until  the  property  is  separated  and  identified,  p.  463. 

Cited  in  Blackwood  v.  Cutting  Co.,  76  Cal.  217,  218,  9  Am.  St.  Rep.  203, 
204,  holding  that  on  an  agreement  for  sale  of  successive  yearly  crops  of 
apricots,  to  be  not  less  than  seventy-five  and  not  more  than  two  hundred 
tons  per  annum,  the  title  did  not  pass  till  the  fruit  was  weighed;  Carpen- 
ter V.  Glass,  67  Ark.  139,  denying  right  of  plaintiff  to  maintain  replevin 
under  facts  stated;  Commercial  Bank  v.  Gillette,  90  Ind.  269,  46  Am.  Rep. 
223,  holding  a  sale  of  five  hundred  and  ten  wheels  out  of  a  lot  of  eleven 
hundred  void,  because  they  were  not  segregated;  to  same  effect,  as  to 
sale  of  wood  in  a  factory,  in  New  England  Co.  v.  Standard  Co.,  166 
Mass.  330;  52  Am.  St.  Rep.  618;  and  in  note  to  70  Am.  Dec.  797. 

Specific  Enforcement  of  contract  for  sale  of  chattels  is  decreed  in 
equity  only  where  there  can  be  no  adequate  compensation  in  damages  at 
law,  p.  463. 

Aflfirmed  in  Senter  v.  Davis,  38  Cal.  454.  Cited  in  note  to  26  Am.  Dec. 
665. 

Claim  and  Delivery. — This  action  under  the  code  "is  at  least  com- 
mensurate with  the  action  of  detinue  at  common  law,"  p.  466. 

Cited  in  Everett  v.  Buchanan,  2  Dak.  252,  holding  that  it  is  not  abso- 
lutely necessary  to  aver  in  a  complaint  the  particular  facts  of  an  un- 
lawful detention,  but  it  is  better  pleading  to  do  it;  Adams  v.  Wood,  51 
Mich.  415,  holding  that  a  buyer  is  entitled  to  a  reasonable  time  to  pay 
for  goods,  if  no  time  is  fixed,  and  the  seller  cannot  replevy  them  before 
the  time  has  elapsed;  and  in  note  to  9  Am.  Dec.  107. 

27  Cal.  465-469.    SOLANO  CO.  ▼.  NEVILLE. 

County  may  sue  to  recover  money  from  a  tax  collector  that  the  law 
requires  him  to  pay  into  the  general  fund,  p.  469. 

Cited  in  Commissioners  v.  Lineberger,  3  Mont.  239,  holding  that  county 
commissioners  are  proper  plaintiffs  in  a  suit  on  the  county  treasurer's 
bond. 

Tax  Collector's  compensation  is  fixed  by  the  legislature,  and  any  ex- 
cess over  this. amount  he  must  pay  into  the  treasury,  p.  469. 

Affirmed,  as  to  auditor's  pay,  in  Patton  v.  Placer  Co.,  30  Cal.  176,  a.nd 
as  to  tax  collector  in  Ream  v.  Siikiyou  Co.,  36  Cal.  622. 
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27  Cal.  470-475.    PEOPLE  ▼.  BANVAKD. 

Motion  for  Nonsuit  should  particularize  the  supposed  defects  in  the 
plaintiff's  case,  p.  474. 

Affirmed  in  Coffey  v.  Greenfield,  62  Cal.  609;  Loring  v.  Stuart,  79  Gal. 
201;  also  in  Daley  v.  Russ,  86    Cal.    117,    saying    that,    "ordinarily,  a 

ground  which  is  not  stated  cannot    be    considered But    the 

reason  of  the  rule  is  to  afford  an  opportunity  to  correct  such  defects  as 

admit  of  correction Where  the  defects  cannot  be  corrected, 

the  error  of  not  specifying  the  grounds  of  the  motion  is  immaterial'*; 
and  in  Quimby  v.  Boyd,  8  Colo.  197;  Wright  v.  Fire  Ins.  Co.,  12  Mont. 
477 ;  and  Mattoon  v.  Fremont  Co.,  6  S.  Dak.  198.  ated  in  note  to  52 
Am.  Dec.  312,  on  nonsuit. 

Term  of  Office  of  an  incumbent  of  a  public  office  may  be  shortened  by 
the  legislature,  p.  475. 

Cited  in  Spring  Valley  v.  San  Francisco,  61  Cal.  7,  to  the  point  that, 
unless  otherwise  provided  by  law,  "the  legislature  may  change  such 
term  or  compensation  even  while  the  officer  is  in  office";  and  in  Ford  v. 
State  Harbor  Commrs.,  81  Cal.  26,  holding  that  the  commissioners  had 
power  to  abolish  the  office  of  wharfinger.  Affirmed  in  State  v.  Kalb,  50 
Wis.  183,  and  Douglas  Co.  v.  Timme,  32  Neb.  275. 

Appeal  from  Judgment. — The  testimony  can  only  be  reviewed  on 
motion  for  new  trial,  p.  475. 

Affirmed  in  Federico  v.  Hancock,  1  Ariz.  512.  Cited,  without  apparent 
relevancy,  in  Keeran  v.  Griffith,  34  Cal.  585,  to  the  point  that  a  patent 
was  admissible  in  evidence,  no  objection  being  made  to  the  absence  of 
preliminary  proof. 

General  Citation.— Lewis  v.  Silver  King  Min.  Co.   22  Utah,  53,  54. 

27  Cal.  475-483.    HILL  v.  SMITH. 

Water  for  Mining. — Owner  of  a  water  ditch  is  entitled  to  protection 
from  injury  thereto  by  mining  debris.  Rules  of  the  common  law  as  to 
water  rights  have  not  been  materially  modified  in  this  state;  the  reasons 
remain  undisturbed,  the  conditions  to  which  we  are  called  upon  to  ap- 
ply them  are  changed,  p.  482. 

Cited  in  Courtwright  v.  Bear  River  Co.,  30  Cal.  585,  as  an  example  of  a 
district  court  taking  jurisdiction  of  a  suit  to  abate  a  nuisance;  Junkans 
v.  Bergin,  67  Cal.  269,  holding  that  a  later  appropriator  of  water  had  no 
right  by  his  mining  operations  to  fill  up  the  ditch  of  a  prior  appropriator; 
Lux  V.  Haggin,  69  Cal.  359,  holding  that  on  the  public  lands  "as  between 
the  appropriator  of  land  or  water  the  first  possessor  has  the  better  right. 
The  two  rights  stand  upon  an  equal  footing,  and  when  they  conflict  they 
must  be  decided  by  the  fact  of  priority";  Atchison  v.  Peterson,  20  Wall. 
515,  where  Field,  J.,  says:  "What  diminution  of  quantity  or  deteriora- 
tion in  quality  will  constitute  an  invasion  of  the  rights  of  the  first  ap- 
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propria  tor  will  depend  upon  the  special  circumstances  of  each  case,  con- 
sidered with  reference  to  the  uses  to  which  the  water  is  applied**;  and 
in  same  case,  1  Mont.  567,  holding  a  prior  appropriator  of  water  not  en- 
titled to  an  injunction  against  miners  fifteen  miles  up  the  stream,  who 
did  no  material  harm  to  the  stream,  as  *'an  injunction  would  cause 
infinitely  more  damage  than  it  would  remedy";  Fitzpatrick  v.  Mont- 
gomery, 20  Mont.  188,  63  Am.  St.  Rep.  625,  awarding  damages  for  injury 
to  realty  by  deposit  of  tailings  in  stream;  Alder  Gulch  Co.  v.  Hayes,  6 
Mont.  38,  holding  that  when  water  from  a  ditch  has  been  used  on  a 
claim,  it  must  be  turned  back  for  use  by  lower  proprietors ;  in  the  great 
"Debris  Case"  of  Woodruff  v.  North  Bloomfield  Co.,  9  Sawy.  535,  18  Fed. 
Rep.  802,  granting  a  perpetual  injunction  against  the  discharge  of  mining 
debris  into  a  stream;  Hewitt  v.  Story,  64  Fed.  Rep.  515,  519,  holding 
that  water  rights  had  been  lost  by  abandonment;  Union  Mill  Co.  v. 
Dangberg,  81  Fed.  Rep.  95,  where  the  court  regulated  the  relative  rights 
of  quartz  mills  and  farmers  as  to  water  from  a  stream;  Benton  v. 
Johncox,  17  Wash.  St.  284,  61  Am.  St.  Rep.  918,  holding  that  the  doctrine 
of  prior  appropriation  does  not  interfere  with  the  common-law  rule  as 
to  riparian  owners;  Trambley  v.  Luterman,  6  N.  Mex.  26,  27,  holding  an 
easement  established  by  adverse  user  of  water,  and  later  locator  of  land 
takes  subject  to  the  easement;  and  in  note  on  this  point  in  43  Am.  Dec. 
279,  281,  282. 

27  Cal.  483-489.    PAGE  v.  HOBBS. 

Pre-emption. — In  order  to  connect  themselves  with  the  United  States 
under  the  pre-emption  laws  it  was  necessary  for  the  defendants  [in  eject- 
ment] to  show  that  they  were  persons  entitled  under  this  act  to  the 
benefit  of  its  provisions,  p.  486. 

Affirmed  in  Carder  v.  Baxter,  28  Gal.  lOl;  Megerle  v.  Ashe,  33  Cal.  90; 
Quinn  v,  Kenyon,  38  Cal.  501 ;  Burrell  v.  Haw,  40  Cal.  377 ;  Schieffery  v. 
Tapia,  68  Cal.  186,  188.  Distinguished  in  Conkling  v.  Pacific  Improve- 
ment Co.,  87  Cal.  298,  holding  that  in  a  bill  for  injunction  against  the 
diverting  of  water,  it  was  sufficient  for  plaintiff  to  allege  possession  of 
the  land  and  payment  therefor,  and  it  was  unnecessary  to  aver  that  the 
lands  were  subject  to  pre-emption,  because  plaintiff  made  no  claim  of 
title  in  himself  and  did  not  question  that  of  defendant.  Cited  in 
Shiveley  v.  Pennoyer,  27  Greg.  37,  holding  that  a  pre-emption  claimant 
must  show  his  qualifications  before  he  can  purchase  from  the  state;  and 
in  note  to  87  Am.  Dec.  133. 

Suscol  Rancho  lands  were  withdrawn  from  pre-emption  by  the  act  of 
congress  of  1841,  except  as  to  prior  purchasers  from  Vallejo  who  had 
taken  possession,  p.  487. 

Affirmed  in  Page  v.  Fowler,  28  Cal.  600,  saying:  "And  there  can  be 
no  doubt  that  congress  had  the  power  to  thus  withdraw  the  lands  from 
pre-emption  and  the  sale  under  the  general  laws,  at  any  time  prior  to 
Notes  Cal.  Rep.— 87 


27  Cal.  48d-495  Notes  on  California  Reports.  1378 

the  acquisition  by  a  settler  of  a  right  in  the  lands  that  he  could  main- 
tain against  the  United  States,  so  as  to  secure  ultimately  the  legal 
title";  also  in  People  v.  Shearer,  30  Cal.  650;  and  in  Button  v%  Frisbie, 
37  Cal.  490,  491,  saying:  *'The  right  of  pre-emption  is  a  mere  privilege, 
.  .  .  .  not  a  right  of  property  as  against  the  government,  and  it 
can  be  withdrawn  at  any  time  before  it  has  been  perfected  into  an  obli- 
gation which  can  be  enforced  against  the  government  itself,  and  that 
is  before  a  sale  and  payment";  and  in  dissenting  opinion  in  same  case, 
pages  502,  503;  also  in  Durfee  v.  Plaisted,  38  Cal.  83,  saying:  "The 
patent  is  the  record  of  the  government  that  the  land  was  subject  to 
entry  by  the  patentees  under  the  act  of  Congrress,  and  was  entered  by 
them  in  conformity  to  law ;  and  is  conclusive  evidence  of  the  regularity , 
as  well  as  the  validity,  of  the  action  of  the  officers  in  passing  upon  and 
finally  confirming  their  claim  as  purchasers  from  Vallejo  or  his  assigns." 

Declarations  of  Intention  to  pre-empt  lands  that  are  not  subject  to 
pre-emption  are  inadmissible  in  evidence,  p.  487. 

Distinguished  in  Tyler  v.  Green,  28  Cal.  408,  87  Am.  Dec  131,  where 
plaintiff  claimed  under  a  pre-emption  right  to  lands  that  wese  subject 
to  pre-emption,  and  it  was  held  he  could  prove  by  witnesses  the  facts 
necessary  to  establish  his  pre-emption  right. 

Recovery  of  Crops  in  Ejectment. — Point  referred  to  but  not  decided, 
p.  489. 

Cited  in  Rathbone  v.  Boyd,  30  Kan.  490,  holding  that  a  later  settler 
in  good  faith  is  entitled  to  his  crops,  as  against  an  earlier  claimant  who 
finally  obtained  the  land. 

27  Cal.  489-491.    PEOPLE  v.  AH  PING. 

Accessary. — One  may  have  been  in  the  house  with  a  thief,  seeing  him 
steal,  and  have  made  no  attempt  to  interfere,  and  still  be  entirely  in- 
nocent, p.  491. 

Cited  in  Walrath  v.  State,  8  Neb.  88,  to  the  point  that  mere  personal 
presence  when  an  offense  is  committed  is  not  enough  to  make  one  a 
principal;  and  in  note  to  13  Am.  Rep.  177,  on  aiding  and  abetting. 

27  Cal.  491-495.     HEGELER  v.  HENCKELL. 

Waiver  of  Motion  for  new  trial  results  from  failure  to  file  the  state- 
ment within  the  statutory  time,  p.  494. 

Affirmed  in  Campbell  v.  Jones,  41  Cal.  518,  and  Elder  v.  Frevert,  18 
Nev.  282. 

Amendment  Nunc  pro  Tunc  of  clerk's  minutes,  by  inserting  an  oral 
order  alleged  to  have  been  made,  cannot  be  allowed  after  expiration  of 
the  term,  p.  495. 

Cited  in  Estate  of  Schroeder,  46  Cal.  316,  holding  that  clerical  errors 
in  a  judgment  may  be  amended  "by  the  record*'  after  the  close  of  the 
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term;  to  same  effect  in  Bostwiek  v.  McEvoy,  62  Cal.  602,  and  People  v. 
Greene,  74  Cal.  404;  5  Am.  St.  Rep.  452;  Kaufman  v.  Shain,  111  Cal.  20, 
52  Am.  St.  Rep.  141,  holding  that  a  court  may  correct  an  entry  in  its 
minutes,  to  make  it  correspond  with  the  fact,  upon  whatever  evidence 
the  court  deems  satisfactory,  at  any  time  after  the  entry,  and  the  error 
need  not  appear  of  record;  and  Scamman  v.  Bonslett,  118  Cal.  97,  hold- 
ing that  where  the  error  in  a  judgment  is  not  of  record,  motion  to 
amend  must  be  made  within  the  time  prescribed  by  section  473,  Code 
Civil  Procedure.  Cited  in  Tynan  v.  Weinhard,  153  111.  606,  607,  holding 
that  a  judgment  can  be  entered  nunc  pro  tunc  on  record  evidence  only, 
and  not  by  parol;  Clark  v.  Strouse,  11  Nev.  79,  holding  that  a  record 
cannot  be  amended  unless  there  is  something  to  amend  by;  Benedict  v. 
State,  44  Ohio  St.  685,  where  a  journal  entry  in  a  criminal  case  was 
allowed  to  be  amended  at  a  subsequent  term;  and  in  notes  on  this  point 
in  12  Am.  Dec.  353,  14  Am.  Dec.  518,  and  4  Am.  St.  Rep.  832,  834. 

27  Cal.  495-497.    WALLACE  v.  ELDREDGE. 

Judgment  by  Default,  entered  by  the  clerk,  held  erroneous  as  to  a 
provision  for  payment  in  current  coin,  and  that  part  thereof  ordered 
stricken  out,  p.  497. 

Cited  in  Harding  v.  Cowing,  28  Cal.  214,  holding  that  a  judgment  by 
default  was  the  judgment  of  the  court,  not  of  the  clerk  who  entereJ 
it;  also  in  Glidden  v.  Packard,  28  Cal.  652,  holding  that  a  notice  of 
motion  to  dissolve  attachment  'Svas  not  such  an  appearance  in  the  cas3 
as  would  authorize  the  clerk  to  enter  judgment  by  default";  Bond  v. 
Pacheco,  30  Cal.  535,  holding  that  where  the  clerk  entered  judgment  by 
default  for  too  large  an  amount,  owing  to  an  error  in  calculation  of 
interest,  it  was  "an  error  committed  in  the  performance  of  an  act  with- 
in his  jurisdiction  to  perform,  which  could  be  corrected  on  motion  made 
in  time,  or  on  appeal,  but  which  would  not  vitiate  the  judgment  if  not 
corrected";  Providence  Co.  v.  Prader,  32  Cal.  636,  91  Am.  Dec.  600,  hold- 
ing that  in  each  case  it  must  appear  that  what  the  clerk  did  was  within 
the  authority  conferred  on  him  by  the  statute;  Sacramento  v.  Central 
Pacific  Co.,  61  Cal.  255,  holding  that  on  an  offer  by  defendant  to  allow 
judgment  to  be  entered  for  a  certain  sum,  for  state  and  county  taxes, 
the  clerk  had  no  right  to  enter  judgment  in  a  gross  sUm,  not  specifying 
the  separate  taxes  of  state  and  county,  but  less  than  the  total  amount 
claimed  in  the  complaint.  Cited  in  Files  v.  Robinson,  30  Ark.  494,  hold- 
ing that  a  judgment  by  default  entered  by  the  clerk  in  vacation  did  not 
comply  with  the  statute;  Hazard  v.  Cole,  1  Idaho,  287,  holding  that  a 
judgment  for  gold  coin  was  not  void  but  irregular;  Graydon  v.  Thomas, 
3  Oreg.  252,  holding  that  the  clerk's  duties  in  entering  judgment  by  de- 
fault are  ministerial,  not  judicial. 

27  Cal.  498-500.    WALLACE  v.  ELDREDGE. 
Judgment  is  a  contract,  p.  499. 
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Approved  in  Weaver  v.  San  Francisco,  146  Cal,  732,  judgment  entered 
against  city  payable  only  out  of  funds  of  particular  year  pursuant 
to  direction  of  supreme  court  on  appeal,  is  res  adjudicata,  and  cannot 
DC  modified. 

Suits  on  Judgments  are  actions  upon  contracts,  p.  499. 

Affirmed  in  Bean  v.  Loryea,  81  Cal.  153;  Dore  v.  Thomburgh,  90  CaL 
66;  25  Am.  St.  Rep.  101. 

Consolidation  of  Suits,  brought  upon  distinct   causes   of   action,    re- 
fused, p.  500. 
Cited  in  note  to  58  Am.  Dec.  511. 
Judgment  for  Coin  held  proper,  p.  499. 
Cited  in  note  to  87  Am.  Dec.  126. 

Reversal  of  Judgment  will  not  be  ordered  ''by  reason  of  any  matter 
of  fact  that  was  not  shown  or  offered  in  the  court  below,"  p.  600. 
Affirmed  in  Howard  v.  Quinn,  2  Mont.  340. 

27  Cal.  500-502..  PEOPLE  ▼.  BROWN. 

Verdict  ought  not  to  be  disturbed  if  the  evidence  is  conflicting,  p.  501. 

Affirmed  in  Territory  v.  Stone,  2  Dak.  171,  and  State  v.  Van  Winkle, 
6  Xev.  352. 

27  Cal.  502-506.     OWEN  v.  DOTY. 

Forcible  Entry  and  Unlawful  Detainer  must  be  proved  by  plaintiff, 
in  the  statutory  action,  p.  505. 

Affirmed  in  Winterfield  v.  Stauss,  24  Wis.  408;  Torey  v.  Berke,  US, 
Dak.  160,  holding  judgment  for  plaintiff  unwarranted  by  facts  stated. 

27  Cal.  507-515;  87  Am.  Dec.  95.    PEOPLE  v.  KING. 

Indictment  for  murder  need  not  state  the  means  of  death  or  nature 
and  locality  of  wound  and  ought  not  to  state  the  degree  of  the  crime. 
Our  criminal  code  was  designed  to  work  the  same  change  in  pleading 
and  practice  in  criminal  actions  which  is  wrought  by  the  Civil  Code  in 
civil  actions  pp.  510-512. 

Cited  in  People  v.  Ah  Woo,  28  Cal.  208,  holding  that  an  indictment  for 
forgery  need  not  contain  a  copy  in  Chinese  of  the  instrument  forged; 
People  v.  Shaber,  32  Cal.  38,  holding  an  indictment  for  burglary  suf- 
ficient; People  V.  Cronin,  34  Cal.  200,  208,  210,  holding  that  an  indictment 
need  not  aver  the  mode  or  means  of  death;  People  v.  Nichol,  34  Cat. 
217,  to  the  point  that  the  degree  of  crime  should  not  be  averred;  People 
V.  Dick,  37  Cal.  280,  to  the  point  that  the  common  law  tests  for  indicf- 
nients  are  superseded :  to  same  effect  in  People  v.  Kelly,  69  Cal.  377 ;  Peo- 
ple V.  Hong  Ah  Duck,  01  Cal.  381),  and  People  v.  Hyndman,  99  Cal.  3,  hold- 
ing that  an  information  need  not  specify  the  means  of  death;  People  v. 
Schmidt,  03  Cal.  28,  holding  that  malice  aforethought  should  be  averred; 
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People  V.  Rozelle,  78  Cal.  89,  holding  that  an  information  stating  facts 
suflficient  to  constitute  defendant  an  accessory  at  common  law,  charges 
him  us  a  principal  under  the  code;  People  v.  Russell,  81  Cal.  618,  to  the 
point  that  the  degree  of  crime  need  not  be  specified;  and  in  Ex  parte 
Mansfield,  lOG  Cal.  408,^  holding  that  criminal  complaints  for  misde- 
meanors, in  justices  or  police  courts,  need  not  conclude  with  the  phrase, 
"contrary  to  the  form  of  the  statute,"  etc.;  State  v.  St.  Clair,  6  Idaho, 
112,  where  information  for  murder  described  deceased  as  John  Doe,  whose 
true  name  was  unknown,  and  on  trial  it  was  proved  that  name  was  John 
L.  Decker,  there  was  no  material  variance.  Cited  in  the  following  cases, 
holding  that  indictments  sufficiently  charged  murder:  People  v.  Walters, 
1  Idaho,  274;  People  v.  Bemis,  51  Mich.  424;  State  v.  Millain,  3  Nev.  465; 
State  v.  Thompson,  12  Nev.  148;  State  v.  Moore,  104  N.  C.  751;  Wilker- 
son  V.  State,  2  Tex.  App.  266;  Brannigan  v.  People,  3  Utah,  494;  State 
v.  Day,  4  Wash.  St.  108;  United  States  v.  Clark,  46  Fed.  Rep.  638;  to 
same  effect,  as  to  robbery,  in  State  v.  Lawler,  130  Mo.  376,  52  Am.  St. 
Rep.  581;  as  to  unlawful  cohabitation  in  United  States  v.  Cannon,  4 
Utah,  127,  134;  and  Webb  v.  York,  79  Fed.  Rep.  621,  refusing  to  release 
on  habeas  corpus  a  prisoner  arrested  in  Colorado  on  a  request  for  extra- 
dition from  California,  because  the  afifidavit  to  the  charge  described  an 
ofl'ense  punishable  under  California  law,  though  not  under  the  statutes 
of  Colorado;  and  in  notes  on  indictments  in  3  Am.  St.  Rep.  281  and  43 
Am.  St.  Rep.  192. 

Bias  of  Juror,  to  disqualify  him,  must  be  a  fixed  and  settled  con- 
viction of  the  guilt  or  innocence  of  the  defendant,  p.  512. 

Afl:irmed  in  State  v.  Williams,  49  La.  Ann.  1151.  Cited  in  State  v. 
Walton,  74  Mo.  282,  holding  that  a  juror  is  not  incompetent  if  his 
opinion  "will  readily  yield  to  the  evidence,"  and  if  he  will  "determine 
the  issue  upon  the  evidence";  State  v.  Williams,  49  La.  Ann.  1151,  hold- 
ing juror  not  disqualified  under  facts  stated;  Territory  v.  Bryson,  9 
Mont.  38,  holding  a  juror  competent  whose  opinion  was  formed  from 
reading  the  newspapers;  and  in  notes  on  this  point  in  36  Am.  Dec.  523, 
529. 

Instruction  to  Jury,  that  there  is  no  evidence  reducing  a  charge  of 
murder  to  manslaughter,  does  not  violate  the  constitutional  provision 
that  the  jury  are  sole  judges  of  the  weight  of  evidence,  p.  514. 

Cited  in  People  v.  Byrnes,  30  Cal.  207,  to  the  point  that  "instruc- 
tions are  always  to  be  given  with  reference  to  the  facts  proved  before 
the  jury";  also  in  Levitzky  v.  Canning,  33  Cal.  305,  holding  in  a  civil  case 
that  "it  was  error  to  charge  the  jury  that  the  plaintiff  was  entitled  to 
recover";  People  v.  Taylor,  30  Cal.  266,  holding  that  where  the  prose- 
cution claimed  the  offense  was  murder,  and  the  defense  that  it  was  man- 
slaughter, the  court  properly  charged  as  to  both;  and  in  People  v.  Best, 
39  Cal.  691,  holding  that  "no  instruction  should  ever  be  given  unless 
there  is  some  evidence  before  the  jury  to  which  it  is  applicable    upon 
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some  rational  theory  of  the  case,  logically  deducible  from  such  evidence." 
AflSrmed  in  Smith  v.  People,  1  Colo.  144,  and  State  v.  Garrand,  5  Oreg. 
220.  Cited  in  Territory  v.  Gay,  2  Dak.  143,  holding  that  the  court 
properly  charged  that  the  verdict  must  be  murder  or  manslaughter.  Dis- 
tinguished in  Wood  V.  State,  31  Fla.  234,  holding,  under  a  different  law, 
that  a  charge  that  the  jury  could  not  convict  of  certain  degrees  of 
murder  and  manslaughter  was  error.  Cited  in  United  States  v.  Camp, 
2  Idaho,  218,  holding  that  the  charge  should  be  a  few  plain  propositions 
of  law  applicable  to  the  facts;  State  v.  McGinnis,  5  Nev.  339,  holding  a 
charge  as  to  facts,  in  a  case  of  assault  with  a  weapon,  to  be  error; 
Territory  v.  Romera,  2  N.  Mex.  477,  holding  an  instruction  correct,  that 
there  was  no  evidence  of  any  offense  less  than  murder  in  the  first  de- 
gree; Territory  v.  Baker,  4  N.  Mex.  131,  holding  an  instruction  as  to  heat 
of  passion  correct;  People  v.  Lee,  2  Utah,  454,  holding  that  the  court  in 
its  charge  may  review  the  facts;  United  States  v.  Cannon,  4  Utah,  139, 
to  the  point  that  immaterial  instructions  need  n^t  to  be  given;  and  in 
notes  on  this  point  in  92  Am.  Dec.  53;  7  Am.  St.  Rep.  600;  31  Am.  St. 
Rep.  894;  37  Am.  St.  Rep.  94;  44  Am.  St.  Rep.  74. 

In  the  absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may  be  neces- 
sary to  point  the  exception,  we  must  presume  in  favor  of  the  action  of 
the  court  below,  upon  the  principle  that  the  party  who  alleges  error 
must  show  it.  But  where  such  action  of  the  lower  court  is  manifestly 
erroneous  under  any  and  every  conceivable  state  of  facts,  this  court  will 
review  it,  notwithstanding  the  evidence  may  not  have  been  brought  up,  p. 
514. 

Cited  in  People  v.  Torres,  38  Cal.  143,  holding  that  instructions  were 
not  "erroneous  under  every  conceivable  state  of  facts."  Affirmed  in 
People  V.  Dick,  32  Cal.  215;  34  Cal.  665;  People  v.  Brotherton,  47  Cal. 
404;  People  v.  Smith,  57  Cal.  131;  People  v.  Gilbert,  60  Cal.  Ill,  112; 
State  V.  Mason,  24  Mont,  342,  noted  under  People  v.  Levison,  16  Cal.  98; 
notes  on  this  point  in  76  Am.  Dec.  507;  95  Am.  Dec.  696;  99  Am.  Dec. 
133,  134. 

Drunkenness  of  defendant  may  be  considered  by  the  jury  on  the  ques- 
tion of  premeditation,  to  determine  the  degree  of  the  offense,  p.  514. 

Cited  in  People  v.  Hill,  123  Cal.  49,  noted  under  People  v.  Belencia,  21 
Cal.  544;  People  v.  Harris,  29  Cal.  683,  to  the  point  that  drunkenness 
will  not  excuse  crime.  Affirmed  in  People  v.  Williams,  43  Cal.  352; 
People  V.  Blake,  65  Cal.  278;  People  v.  Vincent,  95  Cal.  428.  Cited  in' 
note  on  this  point  in  95  Am.  Dec.  775. 

Instructions,  already  given  in  substance,  may  be  refused,  but  "it  is 
better  to  give  the  instructions  asked  than  to  refuse,  for  by  such  refusal 
a  pretext  is  afforded  for  an  appeal  which  otherwise,  perhaps,  would  not 
be  taken,"  p.  515. 

•  Affirmed  in  People  v.  Strong,  30  Cal.  155;  People  v.  Lachanais,  32  Cal. 
436.    Cited  in  note  to  99  Am.  Dec.  127. 
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27  Cal.  515-522.    GROGAN  v.  KNIGHT. 

Public  Lands. — A  certificate  of  purchase  of  school  lands  from  the 
state  land  office,  before  the  lands  have  been  surveyed  by  the  United 
States,  is  not  evidence  of  title;  the  survey  must  precede  the  selection,  p. 
519. 

Affirmed  in  Middleton  v.  Low,  30  Cal.  604;  Smith  v.  Athem,  34  Cal. 
512.  Cited  in  Toland  v.  Mandell,  38  Cal.  31,  33,  43,  holding  that  since 
the  act  of  Congress  of  July,  1866,  locators  on  unsurveyed  lands  have  the 
rights  of  pre-emptioners,  on  compliance  by  them  with  the  statute,  until 
their  claims  are  determined  by  the  proper  authority.  Affirmed  in 
Hastings  v.  Devlin,  40  Cal.  363,  370;  Hastings  v.  Jackson,  46  Cal.  243; 
Chant  V.  Reynolds.  49  Cal.  217.  Distinguished  in  Roberts  v.  Columbet, 
63  Cal.  24,  holding  that  the  locator  of  a  school  land  warrant,  prior  to 
the  passage  of  the  act  of  1866,  may  plead  his  right  of  possession  under  a 
general  denial  in  ejectment.  Affirmed  in  Bullock  v.  Rouse,  81  Cal.  594; 
Lay  ton  v.  Farrell,  11  Nev.  455;  and  United  States  v.  Curtner,  14  Sawy. 
546;  38  Fed.  Rep.  9.    Cited  in  note  on  this  point  in  85  Am.  Dec.  93. 

27  Cal.  524-565.    CARPENTISR  y.  WEBSTER. 

Tenants  in  Common  respectively  have  the  right  to  enter  upon  and 
occupy  the  whole  and  every  part  of  the  common  land,  p.  545. 

Affirmed  in  Tevis  v.  Hicks,  38  Cal.  239.  Cited  in  Mullins  v.  Butte  etc. 
Co.,  25  Mont.  536,  noted  under  Gunter  v.  Laffan,  7  Cal.  589;  Paul  v. 
Cragnaz,  25  Nev.  315,  discussing  rights  of  ousted  cotenant;  Spanish  Fork 
City  V.  Hopper,  7  Utah,  238,  noted  under  Waring  v.  Crow,  11  Cal.  367; 
Rodgers  v.  Pitt,  129  Fed.  937,  a  number  of  owners  in  common  of  flume 
and  irrigating  ditch  who  divide  waters  flowing  in  ditch  among  them 
are  tenants  in  common  of  water  rights,  and  one  alone  may  sue  to  enjoin 
diversion  by  subsequent  appropriator  of  any  portion  of  water;  Lytle 
Creek  Co.  v.  Perdew,  65  Cal.  452,  saying  that  tenants  in  common  of  water 
"hold  by  unity  of  possession,  though  their  titles  be  distinct.  If  this 
unity  is  destroyed,  the  tenancy  no  longer  exists."  Cited  in  Mora  v. 
Murphy,  83  Cal.  16,  holding  that  one  tenant  in  common  was  entitled 
to  his  share  of  the  land.  Affirmed  in  May  v.  Sturdivant,  75  Iowa,  119; 
9  Am.  St.  Rep.  465;  and  in  Miller  v.  Blackett,  47  Fed.  Rep.  549. 

Ouster  may  consist  in  actual  exclusion  of  one  tenant  in  common  by 
his  cotenant,  from  part  of  the  common  land,  or  refusal  of  the  latter 
to  let  the  former  into  possession,  though  admitting  his  title,  pp.  548-565. 

Cited  in  Carpentier  v.  Mendenhall,  28  Cal.  485,  487,  87  Am.  Dec.  135, 
137,  holding  that  an  intent  to  oust  "must  be  established  as  a  fact  by 
the  finding  of  the  jury."  Affirmed  in  Carpentier  v.  Gardiner,  29  Cal. 
162,  1C3;  also  in  Carpentier  v.  Mitchell,  29  Cal.  333,  holding  that  one 
ousted  by  his  cotenant  may  recover  damages.  Cited  in  Packard  v. 
Johnson,  57  Cal.  183,  holding  a  finding  as  to  ouster  insufficient,  and  also 
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that  plaintiff  was  ousted  from  the  time  when  he  became  aware  that  his 
cotenant  claimed  the  whole  land,  "or  (at  the  very  least)  from  the  time 
when,  as  a  prudent  man  reasonably  attentive  to  his  own  interests,  he 
ought  to  have  known  tliat  his  cotenant  assented  an  exclusive  right  to 
the  land  of  which  both  had  had  the  common  possession";  Bell  v.  Hud- 
son, 73  Cal.  290,  2  Am.  St.  Rep. .  795,  holding  that  ouster  was  not 
properly  averred  in  a  complaint;  Stevenson  v.  Anderson,  87  Ala,  232, 
holding  that  there  may  be  ouster  and  adverse  possession  of  part  of  the 
common  premises,  without  affecting  the  status  of  the  cotenants  as  to 
the  remainder. 

27  Cal.  572-587.    PEOPLE  v.  POOL. 

Where  several  join  in  robbery  and  resisting  arrest,  whatever  is  said 
or  done  by  one  of  them,  in  furtherance  of  the  common  design,  is  the 
act  of  all,  p.  576. 

Affirmed  in  Stephens  v.  State,  42  Ohio  St.  153.  Approved  in  State  v. 
King,  24  I'tah,  492,  where  two  defendants  and  another  were  associated 
to  rob  a  person  and  such  person  was  killed,  killing,  by  whichever  of  three 
it  was  done,  was  act  of  all;  People  v.  Woods,  147  Cal.  271,  272,  admitting 
evidence  of  conspiracy  for  burglary  and  irrelevant  incidents  connected 
with  burglarious  trip  in  prosecution  for  murder. 

Officer  Making  Arrest  of  a  party  committing  an  offense,  or  upon  fresh 
pursuit  afterward,  need  not  disclose  his  official  character  or  the  caase 
of  the  arrest,  p.  676. 

Cited  in  State  v.  Green,  66  Mo.  649,  and  In  re  Acker,  66  Fed.  Rep. 
296,  holding  that  an  officer  gave  sufficient  notice  before  attempting  an 
arrest;  and  in  note  to  61  Am.  Dec.  159. 

Arrest  Without  Warrant  may  be  made  by  an  officer  who  has  rea- 
sonable cause  to  believe  that  the  party  arrested  has  committed  a  fel- 
ony, p.  578. 

Affirmed  in  Croom  v.  State,  85  Ga.  723;  21  Am.  St.  Rep.  183.  Cited 
in  State  v.  Morgan,  22  Utah,  168,  170,  171,  172,  sustaining  riglit  of 
sheriff's  posse  to  make  arrest;  citing  main  case  also  on  question  of 
distinction  between  murder  and  manslaughter;  State  v.  Taylor,  70 
Vt.  12,  67  Am.  St.  Rep.  656  holding  certain  evidence  admissible  as  to 
intent  of  persons  assaulting  one  attempting  to  arrest  them. 

"Willful,  Deliberate,  and  premeditated''  being  the  phrase  used  in 
the  statute  defining  murder,  it  is  not  error  to  substitute  ''or'*  for 
"and"  in  charging  the  jury  on  this  point,  p.  580. 

Cited  in  Lovett  v.  State,  30  Fla.  154,  holding  an  instruction  as  to 
premeditation  correct;  and  in  State  v.  Lopez,  15  Nev.  414,  holding  that 
premeditated  and  deliberate  are  synonymous. 

Killing  an  Officer,  trying  to  make  and  arrest,  is  murder,  p.  687. 


1385  Notes  on  California  Reports.  27  Cal.  588-603 

Affirmed  in  State   v.   Spaulding,  34  Minn.  306;    White  v.  State,  70 
Miss.  258;  State  v.  Gay,  18  Mont.  79. 
General  Citation.— Miller  v.  State,  130  Ala.   16. 

27  Cal.  588-596.    DORE  v.  SELLERSw 

Mechanic's  Lien,  of  employees  of  the  contractor,  arises  under  and 
flows  from  the  original  contract,  p.  694. 

Affirmed  in  Davis  v.  Livingston,  29  Cal.  290,  adding:  *'And  it  follows, 
that  no  agreement  subsequently  made  between  the  principal  parties, 
unless  seasonably  disclosed  to  the  workmen  and  materialmen,  can  be 
set  up  to  their  disadvantage";  to  same  effect  in  Shaver  v.  Murdock, 
36  Cal.  298;  Aste  v.  Wilson,  14  Colo.  App.  328,  noted  under  Bowen  v. 
Aubrey,  22  Cal.  566;  WTiittier  v.  Blakely,  13  Oreg.  559,  holding  that 
the  lien  attaches  on  delivery  of  the  material  and  service  of  notice  of 
Hen. 

Mechanic's  Lien  does  not  exist  in  favor  of  a  contractor's  material- 
man or  laborer,  against  the  owner  of  the  property,  if  they  did  not  give 
the  statutory  notice  of  their  claim  until  after  payment  was  made  to 
the  contractor  according  to  the  contract,  p.  595. 

Affirmed  in  Blythe  v.  Poultney,  31  Cal.  238;  Dingley  v.  Greene,  54 
Cal.  335;  Wiggins  v.  Bridge,  70  Cal.  439.  Cited  in  Frost  v.  Falgetter, 
52  Neb.  694,  on  point  that  contractor  may  waive  lien,  and  holding  sub- 
contractor affected  thereby.  Distinguished  in  Kellogg  v.  Howes,  81  Cal. 
175,  holding  that  under  sections  1183  and  1184  of  the  Code  of  Civil  Pro- 
cedure, as  amended,  if  the  owner  fails  to  record  the  contract,  it  is  void, 
and  subcontractors,  laborers,  and  materialmen  may  enforce  their  lien, 
without  notice  to  the  owner  and  without  regard  to  his  payments  to 
the  contractor. 

27  Cal.  596-603.    VANDEWATER  ▼.  McRAE. 

Indorser  of  note  secured  by  mortgage  may  be  sued  personally,  after 
foreclosure  of  the  mortgage,  for  any  deficiency,  p.  603. 

Affirmed  in  Allin  v.  Williams,  97  Cal.  407;  Savings  Bank  v.  Central 
etc.  Co.,  122  Cal.  35,  discussing  right  to  sue  junior  mortgagor  person- 
ally after  loss  of  security  under  senior  mortgage;  County  Bank  v. 
Greenberg,  127  Cal.  130,  holding  suit  on  note  given  as  collateral  secur- 
ity for  overdraft  not  barred  by  prior  suit  on  mortgage  to  secure  such 
over  draft;  Mallory  v.  Kessler,  18  Utah,  15,  72  Am.  St.  Rep.  766,  sus- 
taining action  for  deficiency  on  note  after  application  of  proceeds 
of  sale  under  power  in  trust  deed;  Blumberg  v.  Birch,  99  Cal. 
417  37  Am.  St.  Rep.  69,  holding  that  where  the  mortgage  was  fore- 
closed upon  publication  of  summons  to  the  mortgagor,  a  deficiency 
judgment  against  him  could  not  be  included  in  the  foreclosure  proceed- 
ings   but  must  be  by  separate  action.    Affirmed   in  Merced  Bank  v. 
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Casaccia,  103  Cal.  643.  Cited  in  Carver  v.  Steele,  116  Cal.  119,  58 
St.  Rep.  158,  holding  that  an  indorser  of  a  note  secured  by  mortgage 
was  not  discharged  by  failure  of  the  mortgagee  to  foreclose  when  the 
premises  were  sold  on  foreclosure  of  a  prior  mortgage;  and  in  First  Nat. 
Bank  v.  Williams,  2  Idaho,  626,  holding  that  where  a  note  is  secunsd 
by  mortgage,  a  suit  cannot  be  brought  on  the  note  alone,  unless  the 
mortgage  is  valueless. 

27  Cal.  603-607.    CUNNINGHAM  v.  HAWKINS. 

Parol  Evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face 
was  intended  to  be  a  mortgage.  There  is  but  one  form  of  action  in 
this  state,  and  the  same  rules  of  evidence  must  be  applied  alike  to  all 
cases,  p.  606. 

Affirmed  in  Hopper  v.  Jones,  29  Cal.  19.  Cited,  as  an  illustration. 
Peck  V.  Vandenberg,  30  Cal.  28,  to  the  point  that  parol  evidence  is  ad- 
missible to  show  that  a  deed  is  a  gift.  Cited  in  Byrne  v.  Hudson,  127 
Cal.  256,  on  point  that  no  title  passes  under  such  deed;  Sears  v.  Dixon, 
33  Cal.  332,  holding  that  the  object  of  admitting  parol  evidence  is  'to 
show  the  real  nature  of  the  transaction,  without  regard  to  the  mode 
or  form  in  which  the  instruments  in  writing  were  executed."  Affirmed 
in  Gay  v.  Hamilton,  33  Cal.  690;  also  in  Jackson  v.  Lodge,  36  Cal.  48, 
49,  a  majority  of  the  court  holding  that  the  rule  applies  at  law  as  well 
as  in  equity,  and  the  dissenting  opinion  disapproving  of  the  principal 
case,  on  page  63.  Affirmed  in  Raynor  v.  Lyons,  37  Cal.  454;  Taylor  v. 
McLain,  64  Cal.  514;  Turner  v.  McDonald,  76  Cal.  180;  9  Am.  St.  Rep. 
101;  and  in  Brandt  v.  Thompson,  91  Cal.  461,  holding  that  the  rule  of 
the  principal  case  and  Jackson  v.  Lodge,  36  Cal.  48,  was  "restored  by 
sections  2924  and  2925  of  the  Civil  Code,"  and  the  "doctrine  of  Hughes 
V.  Davis,  40  Cal.  117,  has  been  abrogated";  Hughes  v.  Davis  having 
overruled  Jackson  v.  Lodge,  without  referring  to  the  principal  case, 
Rhodes  J.,  who  delivered  the  dissenting  opinion  in  Jackson  v.  Lodge, 
saying  in  the  opinion  in  Hughes  v.  Davis:  "Since  the  decision  of  that 
case  I  have  seen  nothing  which  tended  to  shake  my  confidence  in  the 
conclusion  which  I  then  expressed,  and  I  again  announce  that,  in  my 
opinion,  an  absolute  deed  does  convey  the  legal  title."  Affirmed  in 
McAnnulty  v.  Seick,  59  Iowa,  500,  holding  that  parol  evidence  is  admis- 
sible in  law  and  equity  to  show  that  a  bill  of  sale  was  intended  as  a 
mortgage.    Cited  in  note  on  this  point  in  76  Am.  Dec.  488. 

27  Cal.  611-613;  87  Am.  Dec.  102.    DELAND  v.  HIETT. 

Part  Payment  of  a  Judgment,  under  a  dry  agreement  that  it  should 
operate  as  a  satisfaction  in  full,  does  not  discharge  the  judgment,  p.  612. 

Affirmed  in  Siddall  v.  Clark,  89  Cal.  323,  holding  that  an  agreement 
of  an  administratrix  to  accept,  in  payment  of  a  judgment  due  the  es- 
tate, a  note  for  a  less  amount,  was  without  consideration  and  void; 
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also  in  Brockley  v.  Brockley,  122  Pa.  St.  6.    Cited  in  notes  on  this  point 
in  91  Am.  Dec.  183,  244,  and  1  Am.  St.  Rep.  398. 

27  Cal.  CI  3-630.    CREIGHTON  v.  HANSON. 

Street  Assessment  is  not  a  tax;  if  it  were,  it  could  no  more  be  levied 
solely  on  the  property  contiguous  to  the  improved  street,  than  the  ex- 
pense of  any  branch  of  the  municipal  government  could  be  so  levied. 
And  to  uphold  it  on  the  principle  of  eminent  domain,  just  compensa- 
tion must  be  made  for  property  taken;  it  has  been  often  held  that  the 
owner  of  the  property  should  be  deemed  to  be  compensated  by  the  bene- 
fits in  the  way  of  an  increase  of  value  that  the  property  has  received 
by  the  adjacent  improvements,  but  that  theory  is  only  admitted  for 
the  purposes  of  this  case,  pp.  620-621. 

Ovemiled  in  Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  348,  349,  hold- 
ing that  a  street  assessment  is  a  tax,  and  saying  that  after  a  more 
thorough  investigation  of  the  subject  than  was  gi^ien  in  the  principal 
case,  the  views  of  the  court  "have  been  somewhat  modified,"  and  the 
discussion  of  the  subject  now  is  "as  if  the  questions  were  new  in  this 
state,  without  further  reference  to  Creighton  v.  Manson."  Cited  in 
Martin  v.  Tyler,  4  N.  Dak.  304,  holding  that  a  statute  providing  for  the 
taking  of  land  for  drainage  purposes,  without  providing  for  proper 
compensation,  is  unconstitutional;  Warren  v.  Hanly,  31  Iowa,  42,  hold- 
ing that  a  statute  providing  for  paving  streets,  at  the  expense  of  lots 
abutting  thereon,  is  constitutional;  Hammett  v.  Philadelphia,  65  Pa.  St, 
155,  3  Am.  Rep.  621,  622,  holding  that  a  statute  authorizing  the  paving 
of  a  street  is  unconstitutional,  so  far  as  it  authorizes  the  expense  to  be 
paid  by  the  owners  of  property  abutting  on  the  street;  and  in  notes, 
on  eminent  domain  in  25  Am.  Dec.  622,  and  40  Am.  Dec.  267. 

Owner  of  Property  Assessed,  prior  to  act  of  1862,  was  not  person- 
ally liable  for  a  street  assessment,  but  the  action  was  in  rem,  to  en- 
force the  payment  of  the  assessment  by  a  decree  for  the  sale  of  the 
lot,  p.  023. 

Distinguished  in  Walsh  v.  Mathews,  29  Cal.  124,  saying:  "It  was 
not  decided  in  that  case  that  the  property  holder  could  not  be  made 
personally  responsible,  but  only  that  the  act  under  which  the  improve- 
ment was  made  did  not  impose  a  personal  liability.  In  this  case  .... 
the  work  was  done  and  the  assessment  levied  under  the  act  of  1862, 
which  in  express  terms  makes  the  owner  as  well  as  the  property  liable." 

Assessment  must  not  exceed  the  value  of  the  benefit  conferred  by 
the  making  of  the  improvement  and  certainly  an  assessment  should  not 
be  laid  either  upon  the  property  or  the  owner  where,  instead  of  a  bene- 
fit to  the  property,  the  owner  has  received  only  an  injury,  p.  624. 

Cited  in  dissenting  opinion  in  Lent  v.  Tillson,  72  Cal.  441,  to  the  point 
that  the  statute  ordering  the  widening  of  Dupont  street  in  San  Fran- 
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CISCO  was  unconstitutional,  because  the  assessment  was  in  excess  of 
benefits;  a  majority  of  the  court  holding  the  statute  constitutional. 
Affirmed  in  Zoeller  v.  Kellogg,  4  Mo.  App.  165. 

Statute  as  to  street  assessments  must  be  strictly  construed,  p.  628. 

Affirmed  in  Hudford  v.  Omaha,  4  Neb.  353,  holding  that  where  the 
grade  of  a  street  is  changed  without  first  finding  and  tendering  the 
amount  of  damages  to  property  owners,  the  proceedings  are  void. 

Resolution  of  Intention  of  board  of  supervisors  to  grade  a  street 
need  not  necessarily  be  in  the  usual  form  of  a  municipal  ordinance 
and  be  preceded  by  the  words,  Be  it  ordained,  etc."  but  whatever  its 
form  it  amounts  in  substance  to  an  ordinance,  and  must  be  passed  in 
the  mode  prescribed  for  the  passage  of  ordinances.  It  is  a  legislative 
act  it  must  be  presented  to  the  president  of  the  board  for  his  approval, 
629,  630. 

Affirmed,  as  to  presentation  of  resolution  to  president,  in  Thompson 
V.  Hoge,  30  Cal.  IW,  180.  Distinguished  in  Taylor  v.  Palmer,  31  Cal. 
243,  holding  that  the  act  of  1862  prescribed  that  the  resolutions  as  to 
street  work  should  not  be  deemed  ordinances,  therefore  they  need  not 
be  presented  to  the  mayor  for  approval,  and  resolutions  of  intention 
need  only  be  passed  by  the  board  and  signed  by  the  clerk.  Referred 
to  in  Creighton  v.  San  Francisco,  42  Cal.  448,  another  phase  of  the 
principal  case,  decided  on  other  points.  Cited  in  Napa  v.  Easterby,  76 
Cal.  228,  as  not  being  opposed  to  the  view  that  a  provision  in  the  city 
charter  of  Napa  as  to  the  style  of  ordinances  wes  "merely  directory" 
as  applied  to  a  resolution  for  street  work;  and  in  Quinchard  v.  Board  of 
Trustees,  113  Cal.  669,  to  the  point  that  **whether  an  existing  street 
shall  be  improved  is  a  question  to  be  addressed  to  the  governing  board 
of  a  municipality  in  its  legislative  capacity,  and  its  determination  upon 
that  question,  as  well  as  upon  the  character  of  the  improvement  to  be 
made,  is  a  legislative  act";  and  in  Martindale  v.  Palmer,.  52  Ind.  414, 
holding  the  signature  of  a  mayor  not  essential  to  the  validity  of  an 
ordinance  passed  by  a  municipal  corporation. 

27  Cal.  630-638.    PEOPLE  ▼.  YSLAS. 

Evidence  of  Unchastity  of  a  witness  is  inadmissible  to  impeach  her 
testimony;  the  inquiry  must  be  restricted  to  her  reputation  for  truth 
and  veracity,  p.  633. 

Cited  in  Heath  v.  Scott,  65  Cal.  551,  holding  that  under  sections  1847 
and  2051  of  the  Code  of  Civil  Procedure,  "general  character  for  truth, 
honesty,  and  integrity  may  be  inquired  into."  Affirmed  in  State  v. 
Larkin,  11  Nev.  331.  Cited  in  notes  on  this  point  in  15  Am.  Dec.  100, 
17  Am.  Dec.  77,  and  53  Am.  St.  Rep.  479. 

The  common -law  definition  of  an  assault  is  substantially  the  same  as 
that  found  in  the  statute,  p.  633. 
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Cited  in  People  v.  Lee  Kong,  95  Cal.  668,  29  Am.  St.  Rep.  167,  hold- 
ing that  firing  a  pistol  through  the  roof  was  an  assault,  though  the 
party  fired  at  was  not  there  at  the  time;  State  v.  Sears,  86  Mo.  174, 
holding  that  intent  to  do  bodily  harm  is  essential;  Thomas  v.  State,  99 
Ga.  43,  holding  that  demonstrations  of  violence,  coupled  witli  apparent 
ability,  so  as  to  compel  the  party  assaulted  to  retreat,  constitute  an 
assault;  Cited  in  Uollister  v.  State,  156  Ind.  258,  holding  evidence  not 
sufficient  to  sustain  conviction  for  assault  with  intent  to  commit  rape; 
notes  to  39  Am.  Rep.  713,  and  41  Am.  Rep.  493. 

27  Cal.  643-648.     LEACH  v.  DAY. 

Injunction  Against  Trespass  may  be  granted  for  the  purpose  of  quiet- 
ing a  possession  or  preventing  a  multiplicity  of  actions,  or  where  the 
value  of  the  inheritance  is  put  in  jeopardy,  or  where  irreparable  mis- 
chief is  threatened  in  relation  to  mines,  quarries,  or  woodland,  whether 
the  same  result  from  the  nature  of  the  injury  itself  or  from  the  in- 
solvency of  the  party  committing  it,  p.  646. 

Cited  in  More  v.  Massini,  32  Cal.  594,  granting  an  injunction  against 
entry  on  lands  to  quarry  asphaltum;  Nevada  Co.  v.  Kidd,  37  Cal.  307, 
refusing  an  injunction  against  diversion  of  water,  because  it  did  not 
amount  to  waste;  Richards  v.  Kirkpatrick,  63  Cal.  434,  refusing  an  in- 
junction against  a  sale  on  execution,  because  there  was  an  adequate 
remedy  at  law;  Richards  v.  Dower,  64  Cal.  64,  granting  an  injunction 
against  constructing  a  tunnel  through  lands;  and  in  Spring  Valley  v. 
Bartlett,  8  Sawy.  569,  16  Fed.  Rep.  626,  refusing  an  injunction  against 
passage  by  a  board  of  supervisors  of  an  ordinance  fixing  water  rates, 
because  there  was  an  adequate  remedy  at  law. 

27  Cal.  649-654.     MARRINER  ▼.  SMITH. 

Cloud  on  Title. — Injunction  against  execution  sale  of  land  as  a  cloud 
on  title,  refused  because  plaintiff's  bought  the  land  with  record  notice 
of  the  judgment  on  which  the  execution  issued,  and  it  does  not  appear 
that  any  fraud  was  practiced  on  them,  and  they  did  not  make  the 
judgment  creditor  a  defendant  in  their  suit  for  an  injunction,  pp.  651, 
652. 

Cited  in  Porter  v.  Pico,  55  Cal.  176,  enjoining  an  execution  sale,  be- 
cause it  would  be  a  cloud  on  title;  and  in  Archbishop  v.  Shipman,  69 
Cal.  592,  holding  that  a  sale  on  foreclosure  would  not  be  a  cloud  on  the 
title  of  the  owner  of  the  land  who  was  not  a  party  to  the  judgment; 
and  in  notes,  on  relief  in  equity  against  a  judgment,  in  19  Am.  Dec. 
607,  and  54  Am.  St.  Rep.  252. 

Homestead. — ^If  an  abandonment  of  homestead,  and  conveyance  there- 
of to  a  stranger,  was  "one  transaction  and  took  effect  at  the  same 
moment  of  time,"  and  the  value  of  the  homestead  did  not  exceed  five 
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thousand  dollars,  prior  judgment  against  the  husband  was  not  a  lien 
on  the  homestead,  pp.  652,  653. 

Cited  in  Eby  v.  Foster,  61  Cal.  286,  holding  that  the  delivery  of  a 
deed,  and  filing  it  and  a  declaration  of  homestead  for  recording,  were 
simultaneous,  and  the  lien  of  a  prior  judgment  did  not  attach;  and  in 
notes,  on  judgment  liens  against  homesteads,  in  87  Am.  Dec  278;  93 
Am.  Dec.  351;  20  Am.  Rep.  151;  34  Am.  St.  Rep.  501;  38  Am.  St. 
Rep.  247. 

Fraud  in  obtaining  judgment,  by  taking  a  default  in  a  case  that 
had  been  settled,  held  not  to  be  an  issue  under  the  pleadings,  p.  652. 

Cited  in  Hogg  v.  Link,  00  Ind.  351,  holding  that  where  a  judgment 
lien  was  obtained  by  fraud,  it  could  not  be  collaterally  attacked  by  a 
subsequent  vendee  of  the  land,  although  his  vendor  might  have  done 
it;  and  in  dissenting  opinion  in  Humboldt  Co.  v.  Terry,  11  Nev.  248, 
a  majority  of  the  court  holding  that  a  confession  of  judgment  was 
rightly  entered. 

27  Cal.  655-685.  PEOPLE  ▼.  BOARD  OF  SUPERVISORS. 

Ifandamus. — The  rules  of  the  Civil  Practice  Act  are  as  strictly  ap- 
plicable to  the  pleadings  in  mandamus  as  to  those  in  any  action,  p. 
670.  The  general  rules  of  pleading  are  substantially  the  same  in  man- 
damus as  in  other  civil  actions,  p.  671. 

Affirmed  in  People  v.  Lothrop,  3  Colo.  448,  arid  Chamberlain  v.  War- 
burton,  1  Utah,  270.  Cited  in  Jones  v.  Board,  141  Cal.  98,  holding  ap- 
plication subject  to  general  rules  regarding  limitations. 

Facts  must  be  Pleaded,  showing  wherein  an  ordinance  is  illegal,  not 
the  assumed  inference,  p.  675. 

Affirmed  in  Hedges  v.  Dam,  72  Cal.  522,  and  Lyman  v.  Martin,  2  Utah, 
149,  150. 

Distinguished  in  People  v.  Reclamation  Dist.,  121  Cal.  526,  sustaining 
complaint  in  quo  warranto. 

Bribery  at  Election  held  to  be  immaterial  issue,  p.  676. 

Cited,  and  not  decided,  in  Belo  v.  Commissioners,  76  N.  C.  497;  Board 
V.  Coler,  113  Fed.  735,  quoting  Belo  v.  Commissioners,  76  N.  C.  489. 

Res  Judicata. — ^A  fundamental  fact  in  an  action,  that  must  have 
been  found  by  the  court  before  a  judgment  could  have  been  rendered, 
cannot  be  again  litigated  in  another  action  between  the  same  parties, 
p.  676. 

Affirmed  in  Jackson  v.  Lodge,  36  Cal.  38.  Cited  in  Sauls  v.  Freeman, 
24  Fla.  223,  224,  12  Am.  St.  Rep.  198,  holding  a  former  judgment  to  be 
an  absolute  bar  to  further  litigation;  Cited  in  Slater  v.  Skirving,  51 
Neb.  114,  66  Am.  St.  Rep.  448,  holding  prior  default  judgment  res  ad- 
judicata. 
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Municipal  aid  to  a  railroad  having  been  authorized  by  the  legis- 
lature and  the  city  having  voted  in  favor  of  it,  delivery  of  municipal 
bonds  by  the  city* to  the  corporation  became  a  duty,  and  a  subse- 
quent compromise  between  the  city  and  the  railway  did  not  affect  its 
legality,  p.  681. 

Cited  in  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  440,  hold- 
ing that  the  legislature  may  authorize  municipal  aid  for  a  railroad; 
State  V.  Davis,  US.  Dak.  115,  118,  74  Am.  St.  Rep.  782,  sustaining  right 
of  county  to  compromise  judgment  claim  against  it;  Talcott  v.  Pine 
Grove,  1  Flipp.  136,  Fed.  Cas.  Xo.  13,735,  noted  under  Pattison  v. 
Board,  13  Cal.  175:  Harcourt  v.  Good,  30  Tex.  472,  holding  that  a  tax  in 
aid  of  a  railroad  could  be  collected. 

27  Cal.  685-688.    LEVY  ▼.  GETLESON. 

Statement  on  Appeal. — After  a  nonsuit  in  the  lower  court,  the  merits 
of  that  judgment  can  be  investigated  only  on  motion  for  new  trial  or 
on  appeal  from  the  judgment;  and  a  statement,  not  conforming  to  the 
statutory  requirements  in  this  regard,  is  properly  stricken  out  by  the 
lower  court,  p.  688. 

Distinguished  in  Calderwood  v.  Pyser,  31  Cal.  337,  holding  that  where 
a  referee's  report  contains  an  erroneous  conclusion  of  law,  the  lower 
court  may  correct  it  before  entering  judgment;  dissenting  opinion  in 
Quivey  v.  Gambert,  32  Cal.  326,  as  an  example  of  the  practice  of  strik- 
ing out  a  statement;  Nicoll  v.  Littlefield,  60  Cal.  240.  holding  that  as 
an  appeal  from  a  nonsuit  contained  no  statement,  it  must  be  dismissed. 
Affirmed  in  Williams  v.  Rice,  13  Nev.  237.  Cited,  Sanford  v.  Duluth 
Co.,  2  N.  Dak.  10,  holding  that  on  an  appeal  from  the  judgment  errors 
of  law  at  the  trial  can  be  reviewed. 

Taxation  of  Costs,  made  before  final  judgment,  must  be  reviewed 
by  a  statement  on  appeal  from  the  judgment;  an  order  refusing  to 
retax  costs  is  not  appealable,  p.  688. 

Affirmed  in  Lansky  v.  Davis,  33  Cal.  678,  holding  that  though  the 
taxation  is  made  after  entry  of  judgment,  the  law  considers  it  as  hav- 
ing been  made  before.  Distinguished  in  Dooly  v.  Norton,  41  Cal.  441, 
443,  holding  that  an  order  refusing  to  retax  costs,  made  at  the  next 
term  after  the  entry  of  judgment,  was  appealable.  Affirmed  in  Rader 
V.  Nottingham,  2  Mont.  158. 


J 


3  bios  Ob  ma  AHH  0 


